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EASTERN DISTRICT OF PENNSYLVANIA, to wit: 


BE IT REMEMBERED, that on the 11th day of January, in the forty-fifth 
year of the Independence of the United States of America, A. D. 1821, M. Carey 
& Son, of the said district, have deposited in this office the title of a book, the 
right whereof they claim as proprietors, in the words following, to wit: 


‘* The Journal of Jurisprudence, a New Series of the American Law Journal. 
By John E. Hall, Esq.” 


In conformity to the act of Congress of the United States, entitled ‘* An act 
for the encouragement of learning, by securing the copies of maps, charts, and 
books, to the authors and proprietors of such copies, during the times therein men- 
tioned,”’ and also to the act entitled ‘“‘ An act supplementary to an act entitled, 
an act for the encouragement of learning, by securing the copies of maps, charts, 
and books, to the authors and proprietors of such copies, during the times there- 
in mentioned,” and extending the benefits thereof to the arts of designing, ene 
graving, and etching historical and other prints. 

DAVID CALDWELL, 
Clerk of the Eastern District of Pennsylvania 





Testimon. erudit. viror. 


From the (Phil.) Freeman’s Fournal.* 


WE were happy to observe last year, a revival of the American 
Law Journal by John E. Hall, Esq. of Baltimore, by the publica- 
tion, after an interval of near two years, of the first and second 
numbers of a new series of that useful and interesting collection. 
More than six months, however, having elapsed since the second 
number was delivered to the subscribers, we were beginning to 
fear that the undertaking had again been dropped for want of suf- 
ficient encouragement, but we find on inquiry, that the third num- 
ber is in press, and will be out in a few days, and that the mate- 
rials for the fourth are in complete preparation. Yet we are not 
without fears that the same causes which have produced the 
former suspensions of that work may again operate, unless it shail 
receive a more extensive support from the members of the legal 
profession throughout the United States, which is so much the 
more to be expected, as it has been justly observed that there are 
among them few trading and more scientific lawyers than in any 
other part of the world. The encouragement, insufficient as it is, 
which the Law Journal has received since its first appearance, isa 
striking proof of this assertion, when we consider that jurispru- 
dential collections on a similar plan have been repeatedly attempt- 
ed in Great Britain, and have repeatedly failed. The Collectanea 

uridica is the best English work of that kind that we know of; 
its editor was obliged to abandon it after the publication of two 
volumes. A law magazine was also attempted some twenty or 
thirty years ago, and dropped after the publication of a few num- 


bers. The law in that country appears to be more cultivated as a 


trade than as a science. 
Here it is easy to perceive that it is otherwise. The Law Jour- 


nal although not so successful as we might have wished, has met 


with a success unexampled in the country whence our jurispru- 
dence is principally derived. Three complete volumes of it have 
been site and the fourth is in progress. We may boast, 
therefore, of having advanced in this respect, beyond our masters 
in the science. 

Nor does our superiority consist only in the volumes of the 
publication, butjin the merit of its contents. The Collectanea Fu- 
ridica contains but little that is practically useful, and it is to be 
found but in few of our libraries; whereas, the Law Journal is now 


* The publishers are permitted to state that Mr. Hall was indebted te 
P. S. Duponceau, Esq. for this highly flattering notice of his labours. 
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in daily use at our bars. Without attempting an invidious compa- 
rison between the English and the American collection, we shall 
in a few words endeavour to point out the merits of the latter, 
and show its importance and value to the profession. 

‘The United States consist of eighteen distinct sovereignties, 
governed, indeed, (the state of Louisiana only excepted) by the 
same general system of law, but which has received, and is daily 
receiving a number of statutory modifications, which, as they are 
made without concert between the states that respectively adopt 
them, diverge more and more from the central point of uniform- 
ity. If this continues much longer without something being done 
to correct this tendency to anomalous innovation, the United 
States will find themselves at last in the situation of France, with 
her hundred provincial codes, previous to the late revolution. The 
transfer of property lying in a distant state (already sufficiently in- 
secure) will become more so, from the difficulty of obtaining the 
requisite knowledge of the local laws and forms which are neces- 

sary to insurea good title. The lawful heir to an estate will often 

be kept in ignorance of his rights, while an intruder will take 
quiet possession of his property. Claims will be barred by sta- 
tutes of limitation unknown to the unfortunate claimant, valuable 
Jands will be sold for taxes, for what will appear to the owners 
but an ordinary neglect, when, in fact, he will have incurred the 
strict penalty of a rigorous law. E very litigated claim of every 
agp ag will be subject, more or less, to difficulties of the same 
kind, till, perhaps, no remedy will be found—but to sacrifice what 
remains ‘of the sov ereignty of the states, to the vast, unlimited, 
and uncontrolled powers in the general government of the union, 
when some new Napole on, perhaps, by a code that will bear his 
name, will cut the gordian knot of uncertain litigation, and subject 
this extensive empire to some novel but uniform system of legis- 
lation. 

The Law Journal offers a better, and perhaps, the only rational 
and constitutional mode of obviating the difficulty which results 
from the difference of statelaws. By publishing from time to time 
those statutes of the different state legislatures which contain the 
most important innovations on the common law of the land, it af- 
fords, in the first place, considerable aid to the practitioners, 
throughout the union, who are thereby enabled to give sound ad- 
vice to their clients, as to property which they possess, and the 
rights which they claim out of their own states. Moreov er, those 
laws, ifthey are good, andarereally nothing more thanamendments 
to the general system required by the circumstances of the country, 
are models, for other states to adopt, and so far, uniformity will 
be secured, and the effects of a concert between the different state 
legislatures will be in a great degree obtained. Otherwise, what 
has already frequently happened, will inevitably take place, 
laws will be made in each state, all with the same object in view, 
but so different in the manner of attaining it, as to make it almost 
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desirable that the law had been suffered to remain as it stood be- 
fore. Thus, almost every state has felt the necessity of abolishing 
the English system of entails, and the English doctrine of joint 
tenantcy; but for want of concert, their various legislatures, on 
those subjects, are as singularly checked as may well be conceiv- 
ed. We understand that Mr. Hall has it in contemplation to ex- 
hibit the laws of the different states on each several subject of le- 
gislation together in a condensed view, in doing which he will 
render an essential service to his fellow citizens, and deserve well 
of the profession of his country. 

The collecting together the most important judicial decisions 
of the federal and state courts throughout the union, where there 
are no regular reporters, which has already been done in the Law 
Journal to great extent, will also considerably subserve to obtain 
the desired end, an uniformity of laws and jurisprudence. 

These merits, had the Law Journal nothing else to recommend 
it, would be sufficient to command the patronage of every man 
who feels an honourable pride in the laws of his country—who 
wishes to see perpetuated the excellent system by which we are 
governed, and not see it finally destroyed by a babel-like confu- 
sion. But this interesting work has other claims to the public en- 
couragement. 

In the preceding volumes we were presented with several trans- 
lations of valuable foreign works of jurisprudence, the originals 
of which are difficult to be procured. Among these we observe 
Bynkershoek’s celebrated treatise on the Law of War, a collection 
of the titles of the Justinian code, which relate to maritime law, 
and the ancient and venerable Consolato Del Mare, which Mr. 
Hall has only published in part, but of which he promises to give 
us soon the remainder, having completed the whole of the transla- 
tion of that excellent work. We understand that thesame plan isto be 
pursued in the future numbers of the Journal, by means of which, 
we shall successively become possessed of several interesting 
legal works which are either out of print, or otherwise not easily 
obtained in this country. Selected extracts will also be given out 
of heavy volumes which contain but little that is interesting to 
the profession, but which little is of value. Thus it has long been 
a desideratum among lawyers to see a separate publication, out of 
the two huge volumes of sir Leoline Jenkins, ofso much of the works 
of that great judge as relates to admiralty and prize law. This we 
understand is to be done through the channel of the Law Journal. 


— 


I'rom the New York Evening Post. 


BY WILLIAM COLEMAN, ESQ. 


I have long been desirous of recommending this work to the 
public notice and patronage. During the last turbulent session of 
congress, no moment could be found of introducing it with advan 
tage, and the agitation and tumult attending a contested election 
ltke the past, was equally unfavourable to its introduction. Jnter 
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arma silent leges. But now, when quiet once more prevails, I 
eagerly seize the opportunity to present the Law ¥ournal to the no- 
tice of professional men and of all others concerned in trade and 
commerce in this quarter of the Union. In doing this I not only 
contribute my feeble efforts to promote the cause of letters, but 
gratify in no ordinary degree, my own personal good wishes to- 
wards the meritorious author. 


From the Boston Weekly Messenger. 


We are happy to learn, that the editor of this very useful pub- 
lication proposes to continue it. The former numbers have given 
proofs of ability and industry, which are a pledge of its future 
merits. ‘The materials in readiness are in the highest degree 
valuable to the literary community, and more especially to the 
profession of law. 

We think the gentlemen of the bar throughout the United 
States are called upon, by every motive of personal interest and of 
regard to their profession, to aid and encourage the exertions of 
Mr. Hall. They may thus obtain much legal information of daily 
use, combined with an instructive and amusing variety of histori- 
cal, biographical and political matter. Perhaps nothing could 
contribute more effectually to elevate the character of the bar, to 
diffuse among its members a spirit of liberal learning, and to ex- 
tend the sphere of legal inquiry beyond the bounds ot mere tech- 
nical knowledge, than a periodical work, such as the Law Journal 
has been, and if encouraged, will continue to be. Neither of the 
learned professions embraces within its circuit a greater diversity 
of topics, or affords a richer abundance for the supply of a mis- 
cellanous journal than that of the law. Yet, while we have in 
abundance theological, medical, agricultural, chemical and philo- 
sophical journals, there is none devoted to that great class of 
subjects, which concern most nearly the happiness and security of 
a nation, we mean, the laws, by which not only private rights are 
regulated, but the great foundations of liberty and right establish- 
ed and supported. 

The following extract from a late periodical work very happily 
explains the nature and advantages of the publication alluded to. 
In noticing Mr. Hall’s Law Journal, the editors of the Boston 
Anthology for June, 1809, say: 

“« We agree with the editor in his opinion of the importance of 
such a work as he has undertaken, and we believe the public voice 
approves the execution.—Our country is composed of seventeen 
different communities, each enjoying independent legislation, each 
governed by laws, many of whose provisions, both statute and 
traditional, are very different. A publication, like Mr. Hall’s, 
seems, therefore, absolutely necessary to afford information to an 
inhabitant of this state in the prosecution of his rights in New 
York, Maryland, or Carolina. It will also afford much assistance 
in producing uniformity in our decisions on commercial questions, 
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which would be so beneficial to the whole community; and although 
perfect similarity will never be obtained, yet the constant approxi- 
mation will favour the calculations of the merchant, and must be 
considered by the politician, as one of the surest bonds of the 
federal union.” 


Mr. Hall’s remarks on this subject are worth extracting. In 
his preface, he says: 

** An act may be legal in one state, which is not so in another. 
Every merchant must sensibly feel the inconvenience and. per- 
plexity, which result from ‘his ignorance of those laws, by which 
his dearest rights and most important privileges are regulated. If 
he apply for advice respecting a contract, which has been made in 
a different state, his counsel may not be able to procure the statute, 
by which that transaction is governed; and if it be in his posses- 
sion, he is still ignorant of the exposition or limitation, which it 
has received from juridical adjudications. 

“‘ [t frequently happens, that instruments of writing, which are 
duly authenticated according to the laws of one state, when open- 
ed in the courts of another, are found to be perfectly nugatory, 
and the unfortunate suitor, after incurring a heavy expense, is 
unable to assert his right or must submit to an unjust claim, be- 
cause he was ignorant of the laws, which prevail where the con- 
troversy has existed.” 


The editor requests assistance from the professional gentle- 
men, who are able to afford it, and suggests a few topics for their 
reflection. 


““ A brief digest of such laws of the different states, as are of 
general importance, particularly those which relate to negotiable 
paper, tothe manner of executing legal instruments, such as deeds, 
letters of attorney, &c. and of authenticating them, so as to make 
them evidence—adjudged cases in England or America—opinions 
delivered by eminent counsellors of any country—lists of English 
statutes, which have been extended to the different states—early 
notices of new publications on subjects of law, commerce or poli- 
tics—essays on legal or commercial subjects—biographical me- 
moirs of distinguished characters—sketches of parliamentary and 
congressional debates, &c, may not be uninteresting to those, who 
would relieve the aridity of juridical inquiries by contemplating 
the various incidents of human life, admiring the scintillations of 
wit, the eloquence of the orator, or the schemes of the statesman.” 

Mr. Hall’s plan may be made still more extensive; and we 
would recommend inquiries into the origin of the federal consti- 
tution, and that of the several states, which would afford us some 
view of the progress we have made.—Changes, more frequent 
than those of the moon, in the form and the substance of the se- 
veral governments, were once considered the employment, or the 
Sport of visionary politicians, and too many of our politicians were 
of that class; now the reverence, which the sober and the specula- 
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tive equally profess, is almost as great as that which they ought 
to feel. The discussion of old constitutional questions should fill 
a part of the volume; and the tracts on the subject should either 
be resuscitated, or an abstract be supplied. We forbear.to men- 
tion two or three of the earliest under the administration of pre- 
sident Washington, because we wish not to confine, but to enlarge 
the range of inquiry. These hints we have offered, because we 
think the publication will become valuable from the learning and 
industry of the editor. 


In the House of Representatives of Pennsylvania, Feb. 8, 1814. 


Resolved, That the clerk of this house be, and he is hereby di- 
rected to procure for the use of this house two copies of Hall’s 
American Law Fournal. 


From the Select Reviews. 


We have witnessed, with very great pleasure, the taste and 
judgment with whichthe three volumes of the American Law Four- 
nal, by John E. Hall, esq. of Baltimore, have been produced. We 
have no doubt that the subsequent volumes will furnish additional 
reasons to applaud this very useful publication. It has been justly 
valued by the lawyers of our country: has been quoted as authority 
in several professional publications, which Messrs, Day, Condy, 
Story, Ingersoll, Duponceau, Munford and Hening, Johnson (and 
Cooper)* have issued from the American press, and is frequent- 
ly cited on the trial of cases before our highest tribunals. It is 
also gradually making its way among those other classes of read- 
ers, to whom some knowledge of the improvements and changes 
in the law is either incidentally useful in their avocation, or desi- 
rable, in order to fill up the stock of general information. It is not 
merely a compilation, but embraces original articles, with which it 
will, doubtless, be more frequently enriched, as the task becomes 
more familiar to the editor, and his professional friends shall be 
more generally engaged to contribute to its variety and advance its 
utility by studies of their own. Its use is not confined to any state 
in the Union. It contains decisions of the judicial tribunals of 
every state, and copious extracts from those of their laws, which 
being founded upon general principles, it is important should be 
consulted by all our lawyers. No work of the kind has appeared 
before in the United States, and assuredly no work is calculated 
for practical utility, more than this, if the industrious and merito- 
rious author shall be patronised, as he deserves, by those for whom 
he has laboured. 


* Day’s Ord on Usury; Condy’s Marshall on Insurance; Story’s Abbott on 
Shipping; Ingersoll’s Roccus; Duponceau’s Bynkershoek; Hening and Munford’s 
Reports; Johnson’s Reports; Cooper’s Justinian; Sergeant and Rawle’s Reports, 
Wheaton’s Reperts, &c. &c. 
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A DISCOURSE concerning the outward Rite or Ceremonu of 
swearing on the Holy Evangels. Most of it was delivered upon 
an Argument upon that subject, made before the Honourable Co- 
lonel EDwarvD TynTeE, Governor of Carolina, and his Council; 
upon account of Mr. GrorGe Smiru, who being to be admitted 
a Member of the Ceuncil in South Carolina, refused to take the 
Oaths any other way than by that of holding up his hand.—— 
Thursday, December ye 8th, 1709. 

The following passage from Ramsay’s History of South Carolina, (Vol. 2. 
page 531) leaves no doubt that this “discourse” was the production 
of chief-justice Trott, who was probably attorney-general when this 
argument was held before governor Tynte, (who died in 1710—1 
Rams. 53.) , 

“In knowledge of the law he was profound. Two of his charges 
to the jury on the trial of the pirates in 1718 (one in manu- 
script, the other printed in the State Trials) have been preserved. 
In them his extensive erudition is so amply displayed in quotations 3 
from a variety of authors in the Latin, Greek, and Hebrew languages, » 
that some modern judges and juries would be puzzled to understand 1 
them. Such changes have thes lace in less than a century that 
what was then called learning would now be denominated pedantry.” 

Dr. R. was not aware of several other charges by Trott, now in exist- 
ence. The argument in this discourse is uncharitable; it is founded 
in error; and, very happily for us, has long been exploded by better 
hearts and better heads. See Phillips’ Evidence, 21. Epiror. 


May it please your honour, 
I wAs required by your honour to give my opinion, whether or no 

a person that is to be admitted a member of the council in this 

province ought not, in taking the oaths to her majesty, and the 

other oaths required by law, to use that outward rite or ceremony 

of swearing upon the holy evangels. 

VOL. f. B 
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2 On the Manner of Swearing. 


If I am not misinformed, I take that to be the state of the case, 
for I think there is no dispute between yor. honr. and the person 
to be admitted, whether or no he shall take the oaths, but whether 
he shall take them on the holy evangels, or be indulged his own 
way of taking them by holding up his hand. 

in obedience to your honour’s commands, I am now come to give 
my opinion, and reasons for the same. And I think he ought to 
take the oaths on the holy evangels, that being the only outward 
rite or ceremony used by the laws of England in administering 
public oaths. 

And for confirmation of this my opinion, I shall now give my 
reasons and authorities in law. 

An oath is a religious act, in which God is invocated as a 
witness to confirm the truth of what we say. Though an oath 
properly consists in this, that we appeal to God as a witness of the 
truth of what we so swear by his name, Yet it hath been the usual 
custom of all nations, to use some outward sign or ceremony in 
the taking a public oath, which is therefore called a *corporal 
oath. 

And not only +lawyers, but the generality of {casuists agree, 
that a solemn rite being added to the words of the oath, it makes 
an aggravation in the perjury. ist. Because it is done more de- 
liberately. And, 2dly. By reason of the open scandal. 

The outward rites and ceremonies used in the taking of oaths, 
vary according to the various customs of nations. 

In the Scripture there are two ceremonies mentioned of swear- 
ing: for that of Nehemiah (shaking his lap, was not a rite used by 
them that took the oath, but by him that administered it; by which 
he signified the curse that would attend them; in case they broke 
their oaths. 


* Omne genus juramenti, in quo preeter verba prolata, adhibetur etiam 
aliquis externus visibilis motus corporalis, ut tactus altarium, femoris, 
aut libri, projectio lapidis, levatio manus, et similia, dici solet Juramentum 
corporale, et Balsamoni cape):xos dpx@. Sanders. Preel. 5. §. 11. p. 149. 

+ Jurare corporaliter plus est quam instrumento aut nuda voce. Go- 
thofr. ad t. 3. Cod. Quanto plus crescunt solennitates, tanto majus est 
perjurium. 

¢ Dico quod solennitas juramenti aggravet peccatum perjurii, id ex 
accidenti provenire; sed se tamen necessario et Insepar abiliter, non au- 
tem contingenter: idque duplici ratione. Primo, ob majoram delibera- 
tionem. Ad hoc enim adhibetur externorum rituum solennitas, ut ma- 
jorem incubat interiori menti actus reverentiam, et religionis quasi sen- 
sum quondam; ut ita agens majori cum animi attentione et deliberatione 
versetur circa illum actum: et omne peccatum ceeteris paribus eo gra- 
vius est, quo fit contra actum voluntatis antecedaneum magis delibera- 
tum. Secundo, solennis juramenti gravius est perjurium, pr ‘opter magis 
scandalum; qui a quo solennius aliquid fit, eo attentius et a pluribus ob- 
servatur; et proinde si in eo peccatur, exemplum magis erit et notorium 
et perniciosum. Sand. Preel, 5. § 12. p. 190, 151. 

§ Nehem. 5. v. 12, 13. 















On the Manner of Swearing. 3 


The first is that of holding’up the hand. Thus God himself, 
speaking after the manner of men, is saidto swear: “ *I lift up my 
hand to heaven, and say,” &c. that is, +I swear. So the angel in 
the visions in the Revelations is said, to “ + lift up his hand to hea- 
ven and swear.” 

Thus Abraham expresseth the manner of an oath: “‘ §I have lift 
up my hand unto the Lord, the most high God;” that is, ||I have 
sworn. 

And this rite in swearing was so generally used by the Jews, 
that the phrase of “lifting up the hand,” is frequently used for 
an oath. Thus in the 106th Psalm, “| He lifted up his hand;” 
that is, **he swore. And to the same rite David alludes, in the 
144th Psalm,t}+ where he calls their right hand ‘‘a right hand of 
falsehood;” that is, {{they falsify their oaths, or swear falsely.§¢ 

Nay the very word j;°2,||| which properly signifieth the right 
hand, is often used by the Hebrews, and by the Arabians for an 
oath. 


* Deut. 32. v. 40. 
Tt ousmos tyv OcZiev we. jurabo dexteram meam lxx. i. e. per dexteram 
meam. 8. August. Vide Flam. Nobil. notes in locum. 
Quoniam elevavi j13v3 cum jurejurando manus meas in ceelos.~~ 
Targ. Jonathan. 
Quoniam levavi manus meus Nyi2w3 cum jurejurando in celos.-— 
Targ. Hierosol. 
Ego juro per ceelum, ac dico.—Vers. Arab. 
t Rev. 10. v. 5, 6.. See also Dan. 12. v. 7. 
§ Gen. 14. v, 22. | 
| Elevavi manum meam 7y12w3 jurejurando.—Targ. Jonathan 
Levavi manus meas jurans per Deum.—Vers. Arab. 
¥ Psal. 106. v. 26. 


** Levavit manum suam 7y2v2 cum Juramento.—Targ. 
Tt Psal, 144. v. 8 and v. 11. 


tt Juramentum eorum, est juramentum iniquitatis.—Vers. Arab. in 
Bibliis Polyglot. 
Juramentum eorum per fidem suam injustitia est.—Vers. Arab. a 
Vict. Scialac et Gabr. Sionit. Maronit. edit. Romee, 1614. 


§§ This is the ancient and proper mode of swearing.—Eb. 


{|| ?° dextra; Item quia dextra fidei ac veritati consecrata est, unde 
veteres per dexteram tanquam fidei sedem, et virtutis ministram jura- 
bant.—Forst. 

rn’ dexter fuit; non multum abest ab 5ns et fidelis seu verax fuit: nam 
manus dextera est fidei consecrata; Hinc éusydw, cuvous juvo dexteram le- 
vando; nam dextera manu juvamus. Aven. 

13" Dextera. Psal. 144. 8. tpw jm nro et dextera eorum, dextera 
mendaciil. Ipse Kimchi et Aben Ezra expositionem quondam citant, ex 
usu linguee Arabicee petitam, et juramentum eorum juramentum men- 
dacii: quod. s. juramentum dextera solent fieri. Paguin. Ex. p. 972. 

17° Bestirs. Est autem dextera fidei et veritati conservata, unde 
per eum ut fidei sedem et virtutis ministram jurabant veteres. Merc. 
p. 971. 
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4 On the Manner of Swearing. 


The second rite used in swearing, mentioned in the Scriptures, 
is that of putting the hand under the thigh of him to whom the 
oath was made.* And was a ceremony required by a {superior 
from an inferior. Thus Abraham’s servant swore to him:{ and 
Joseph to § Jacob. 

Which ceremony,|| some of the Jewish rabbins interpret, as a 
token of subjection:] others as a mystery of circumcision. But 
*%* Christians more probably think it to be a mysterious significa- 
tion of Christ the promised seed, who was to come out of Abra- 
ham’s loins, or thigh; as the like phrase is used, Gen. 46. v. 26. 

But this is most certain, that there is not the least intimation in 
Scripture,}+ that either of these ceremonies were appointed by God 
but voluntarily instituted and taken up by men.ft 


1° Dextra, quia dextra fidei ac veritati consecrata est, unde et ve- 
teres per dextram, tanquam fidei sedem, et virtutis ministram jurabant; 
Kircher. Concord. seu Lex. p. 1826. 

to’ dextra, significat juramentum, quod fit dextra maxime apud 
Arabes. Schind. Lex. Pentaglot. p. 767. 

1’ dextra manus percurrit, Psal. 144. v. 8, 11. quod R. Aben Ezra 
exponit per juramentum, quia per dextram, ut fidei sedem et virtutis mi- 
nistram jurarant veteres. Schereei Itiner. in Psal. seu Lex. p. 335. 

ro dexter. It. juramentum, quod fit dextera, Psal. 144. v. 8. Castel. 
Lex. p. 161. 

Manus aliquando juramentum notat, Illyr. Clav. Script. p. 633. No. 30. 
Levare manum suam ad Deum vel ad celum metonymice ponitur, _ 
jurare. Ravanelli. Biblioth. Sacra. p. 1384. Vide etiam Suiceri The- 
saurum. Eccles. tom. 1, p. 836. 

Imo et vox ipsa }*° que proprie dextram significat Hebreeis et Ara- 
bicis pro juramento non raro accipiatur. Sand. Preel. 5. § 11. p. 148. 


* It is probable, that whilst one hand was placed under his master’s 
thigh, in token of subjection, the other was lifted towards heaven, te 
denote his appeal to God.—Eb. 

t Veteres aliquando soliti sunt jurare eo ritu; ut inferior, seu obstrin- 
mee se, manum femori superioris subjiceret: Sicut servus Abraham. 

en. 24. v. 2. Illyr. Clav. Script. p. 496. 

Positio manus sub femore ejus, cui aliquid juramento promittitur, qui 
ritus olim observabatur in juramentis, quee superiores exigebant a do- 
mesticis. Gen. 24. v. 2, 3. vanel. Biblioth. Sacr. p. 1384. 

Alter peculiaris fuit iis juramentis ¢aaxrois quee superiores pro autho- 
ritate sua exigebant a suis inferioribus, ut mandata sua fideliter ex 
equerentur. Sander. Preel. 5. § 11. p. 147. 

t Gen. 24. v. 2, 3.-and v. 9. § Gen. 47. v. 29. 

| Aben Ezra, Gen. 24. v. 2. ¥ Sclomon Jarchi. Gen. 24. v. 2. 

** Augustin Quest super. Gen. 62. 

tt Non tamen legimus id aliquo expresso Dei mandato niti. Sander. 
Preel. 5. 9. 11. p. 147. Historia Abrahee, Gen. 14. nullo quod scimus 
speciali Dei mandato subnixum. Ib. p. 148. Quem proinde ritum ite- 
rum jure miremini, in Christianis Ecclesiis non tolerari modo, sed et ap- 
probari ab ipsissimis illis viris, qui tamen alios veteris Testamenti ritus 
(cum sint ejusdem rationes omnes, ut liciti pariter, aut pariter illiciti) a 
Christianis usurpari adeo non probant, ut ne tolerent quidem, sed e ce- 
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And though as I before observed, the ceremony of holding up 
the hand was frequently used by the Jews in taking an oath, yet 
being a matter indifferent, and no way enjoined by God, they did 
not always use that ceremony: for it was an ordinary rite among 
the Jews, in the taking an oath,* to lay their hand upon the book 
of the law, and to swear by it, as appears by Maimonides. } 

Hence the Jews have a saying,} “ that he that swears by the de- 
calogue, and by the book of the law, can never revoke it.” 

And this custom of (swearing by the decalogue, or law of Moses, 
I think is generally used at this time by the Jews. 

As to the rites used, in taking an oath, among Christians, they 
have varied in them, as they have done in other rites and ceremo- 
nies, according to the different circumstances of places and times. 

But the most usual, and which by succession of time hath come 
down to us, is that ceremony which we now use by laying the hand 
on the Holy Gospel and kissing the book. And this solemn kind 
of wath is called a corporal oath, because the sign or ceremony is 
performed by some part of the body.|| And it is no just exception 
against the ceremony that it is not found in Scripture; for this, as 
I have now observed to you, was always matter of liberty; but it is 
a ceremony very solemn and significant, and also very ancient.§] St. 
Chrysostom, who lived in the fourth century, alluding to this cus- 
tom, calls the Gospel “tthe book which you tender in an oath.” 
And in the words immediately following, “‘ the Gospel which tak- 
ing in your hands you command to swear by.” Palladius,** who 
lived in the beginning of the fifth century, in his Lives of the Fa- 


tibus sacris penitus exterminandos clamitent. Ib. p. 149. See also 
Falkner’s Libertus Eccles. t. 2. c. 1. § 2. p. 324. and Archbp. Tillotson’s 
Assise Serm. vol. 3. p. 135. 

tt True, but in Deut. vi. 13. it is said, yawn mwa), “by his name shalt 
thou swear,” which is a command.—Ep. 


* Variee olim apud Hebreeos Jurandi erant species: Jurabant per Pro- 
ae aliquem, per Libros Sacros, per Legem Mosis, per Decalogum. 

ajemon. in nynaw na5n. Cap. 12. Apud Buxtorf. Lex. Rab. p. 2315. 
Vide etiam Fag. in Ch. Par. Ex. 23. 1. 

+t Maimonides was at too late a period, to give us satisfactory testi- 
timony of the ancient Jewish form of swearing. —Ep. 

t Qui jurat per decem verba, et per librum Legis, nunquam in per- 

etuum id revocare potest. Arach, in Yow secundo. Apud Buxtorf. Lex. 

b. p. 2315. 

§ See the notes on the new Institutes of the Imperial or Civil Law, 
b. 4. c. 2. § 5. p. 323. And see Balnuge’s Hist of the Jews, b. 7. c. 20. § 
14. p. 684. 

| This is an error; the word signifies the cloth of the altar upon which 
the Gentile laid his hand; and the Christian substituted their evangels 
for it, and the Jews their law.—Ep. 

{] BiBaiou 3 wporesvers eis Spnov, TO Evarylertiov, 0 mela yeipas AauBavwy xe- 
Aevets omvoves. Chrys. Homil. xv. ad pop. Anticch. 

** Claruit, A. D. 401. Cave Hist. Lit. p. 286. Du Pin Hist. of Eccles. 
Writers, vol. 3. p. 60. 
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6 On the Manner of Swearing. 


thers,* saith, “ and taking up the book of the Gospel, to prove 
the things they had heard, he put it in the midst of the brethren, 
and sware to them.” 

I could easily produce more testimonies from the ancient fathers 
to the same purpose, if it were necessary, or that time would per- 
mit me; but that in a custom so well known I think it is needless. 

This rite of swearing upon the gospels used by the primitive 
Christians, was also received into the ancient canon law of the 
church. 

Thus Johannes Scolasticus Antiochenus,+ who flourished about 
the year 564, in his Nomoranan, speaking concerning the elections 
of bishops, being to be by the joint suffrage of the clergy, and chief 
citizens; he saith, ¢“*the holy gospels lying upon three persons, 
every one of them, was to swear by them.” And a little after he 
addeth, that “he that is ordained ought to swear by the holy 
gospels.” 

The Roman empire being Christian, the same custom of swear- 
ing upon the gospels, was received into the body of the imperial 
or civil law. 

Thus in the 3d book of the code of Justinian, tit. the 1st. “de 
Judiciis, concerning judgments, 1.14. De jurejurando a judice. 1 
vol. ab advocatis preestando.” Concerning the oath to be taken by 
the judge, as also by the advocates, it is said, “‘ (that the judges 
are not to begin to take cognisance of the cause, till the holy scrip- 
tures is laid before the judgment seat.” 

Which were laid there, not only to put them in mind of judging 
justly, as they are commanded by the word of God, and as follow- 
eth in the same law; but also that the judges should swear upon 
the holy scriptures. And therefore that learned civilian Gotho- 
fredus, in his notes upon that place, saith, ||“‘that all the judges 
swore on the holy scriptures, that they would faithfully judge the 
cause.” But the following part of the same law, concerning the 
advocate’s oath, putteth it out of all dispute, that they swore on 
the holy gospels: for the express words of the law are, {] “ let the 
advocates make oath touching the holy gospels.”” And then follows 
the form of the advocate’s oath: upon which the same Gothofre- 


* Kai Aabav évayTérsoy eis wists trav axsovTay Tébetxev ev mETw THY adEA- 
Pav, % Oiwmorare avrois. Palladius ad Lausum in Eulogio, p. 68. 


t Cave Hist. Lit. p. 421. Du Pin Hist. of Eccles. Writers, vol. 5. p. 63¢ 


{ mwpoxesmevav tTav aylov evaryleriav ex) Tpiok mporwmrols, nel Exaclou auTwr 
suvverv xe]e avyov, &c. Et paulo post: yen cuvovas TOV YELpoTovaupeevoy xa] 
Tay aviv eveyyeaiav. Johan. Antioch. in Nomoran. lib. VII. ex Constitut. 
nova CLXV. 

§ Omnes omnino Judices Romani juris disceptatores, non aliter litium 
primordium accipere, nisi prius ante sedem judicialem Sacrosancte de- 
ponantur Scripture. Cee). lib. 3. t. 1. L. 14. | 

|| Judices (qualescunque illi sunt) jurant propositis Sacris Scripturis, 
se litem dirempturos cuin veritate. Gotheefr. Note. p- 85. 

4 Patroni Sacrosanctis Evangeliis tactis juramentum preestent. Ib. 
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dus in his notes, saith, *“ that the advocates on both sides upon 
the contesting of the suit should swear by the holy gospels. 

And in the Feudes, which make the last } tome of the civil law, 
in the 2d book, tit. 5. “ Qualiter jurare debent vasultus domino 
fidelitatem—How the vassal ought to swear fidelity to his lord.” 
The law saith he ought to swear thus; and then setteth down the 
old form of the oath, which begins thus: +‘ I swear on these holy 
gospels,” &c. 

And in the 7th tit. there is a later form of an oath then used, 
which begins thus: § “ I Titius swear on these holy gospels, &c.” 

When the laws of the empire, collected by the command of Jus- 
tinian, had lost ||much of their authority since his days in the east- 
ern empire, where the use of the Latin tongue, in which they were 
compiled, by degrees, grew discontinued, Basilius,{] the emperor, 
out of the laws of Justinian, collected laws proper for the eastern 
empire, which he called Basilicon. Inthe 8th book of the Basilic. 
it is said, **“‘ at that time when the sentence is read, the holy 
gospels being laid before them, let them judge, the advocates on 
both sides first swearing by the holy gospels.” 

I shall now confine myself to speak to the laws of England in 
particular; and shall show historically, that in all ages, in their 
public oaths, they observed that rite or ceremony of swearing on 
the gospels. 

A great part of the common law of England had its original 
from the ancient feudal laws, and especially that part of our com- 
mon law relating to the feudal tenures. 

And as they derived from the feudal laws the custom of the 
vassal swearing fealty to his lord, so they always observed that 
rite of swearing on the gospels, as I shall now prove from several 
authorities. : 

One of the most ancient treatises of the common law is that old 
book called Mirroir des Justices; most of which book the lord 
Coket} saith was writ before the Conquest; though in the form 
that we now have it, it is ascribed to Andrew Horn, who he saith 
lived in the time of Edward the 1st, or, as otherst+ say, in the time 
of Edward the 2d. 

That author in his third chapter, sect. 35, D’ Serement, of oaths, 


* Ut utriusque partis advocati in ipsa litis contestatione per Saacta 
Evangelia jurent. Goth. Note. Ib. 

t See Ridley’s View of the Civil Law, c. 4. § 1. p. 89. 

{ Ego juro ad heec Sancta Dei Evangelia. Feudor. lib. 2. t. 5. p. 11. 

§ Ego Titius juro super hec Sancti Dei Evangelia, quod, &c. Ib. t.7. 
de Nova forma Fidelitatis. 

|| Roman Hist. vol. 5. c. 1. p. 57. 

{] Claruit, A. D. 867. Vide Cave Hist. Lit. p. 556. 

*® Kat xale avryy % Tig amoHarews THY aVaYVUTIY WpoxeimEevwY TAY arylav 
"Evaryysatov dinaCerwray, Twv Exalépov pt pous cvvmyopwy iv uly Ty mponalapzes 
omyvovlav xela tay ayiwy evayyeaiwy. Nasilic. hb. viii. 

tt Preface to the 10th part of his Reports. 

tt Seldeni Dissert. ad Pletam. c. 2.§ 2. p. 451. Wharton, App. ad Hist. 
Lit. G. Cave, p. 21. Nicholson’s Engl. Hist. Lib. part 3. p. 155. 
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8 On the Manner of Swearing. 


tells us, that the chief oath is that of fealty; and he saith that the 
oath of allegiance was in these words: ** I will bear faith to such 
a king of life and member, and former honour, against all those 
that from this day forward, shall, &&. So God me help, and his 
holy evangelists. 

Bracton, who was a judge itinerant,} in the latter end of the reign 
of Henry the 3d, writ five bouks, De legibus et consuetudinibus 
Anglie; which a learned antiquary} calls, “‘the truly venerable 
code of our ancient common law.” 

He in his 2d book, cap. 35, gives us the ancient oath of fealty, 
which oath thus concludes: §‘*So God me help, and these holy 
gospels of God.” 

The ancient author of the book, called Fleta,| lived in the time 
of Edward the 1st, and gives us ¥a full account of the laws of 
England at that time. 

He in his 3d book, cap. 16. De Homagiis, saith, that the tenant 
** having done his homage, “ laying his hands on the holy gospels, 
he shall take the oath of fidelity in these words.” And then relat- 
ing the oath he thus concludes it: ++ “So God me help, and these 
holy gospels.” 

‘Lo that of Fleta, I shall add the testimony of Britton,t+ another 
ancient writer of the common law, who lived about the time of 
Edward the 2d, and writ in the true old French of the thirteenth 
century. 

He in his 8th chapter, De homages, after having told us the man- 
ner of doing homage, §§ he saith, ||| “‘ that after homage they shall 


* Jeo porteray foy a tiel Roy d’ vie et d’ membre, et terrein honour 
sur touts autres que d’ ceste jour en avant; cy moy aide Dieu et les saints 
Evangelies. Myr. des Just. c. 3. § 35 p. 226. F. p. 169. Eng. (4. Hou- 
ard’s Collection Anglo-Norman laws, p. 631.) 

t Dugdale’s reg. Jurid. f. 56. 

+ Nicol. Engl. Hist. libr. part 3. e 141. See also Doderidge his 
Engl. Lawyer, p.41, and Phillips his Direct. for the Study of the Law, 
c. S. p. 104. 

§ an me Deus adjuvet et heec Sancta Dei Evangelia. Bract. de Leg. 
Angl. |. 2. c. 39. No. 9. f. 80 (a) |. 3. tr. 2. c. 1. § 2. f. 116. (a) et cap. 21. 
§ 2. f. 141. (b). 

| Seld. Dissert. ad Flet. cap. 10, § 1, 2. p. 543. ad. p. 475. And Nicol. 
Engl. Hist. libr. part 3. p.142, who calls it a methodical and learned 
treatise. 

q Priscam Juris Anglicani faciem exhibet; qualis erant ea sub Ed- 
wardo primo. Seld. Diss. ad Flet. c. 1.§ 2. p.454. 

** [it facto homagio statim faciat tenens fidelitatem suam sub his 
verbis, tactis Sacrosanctis. Fleta. |. 3. c. 16. § 21. p. 207. 1. 1. c. 18. § 4. 
p- 21 & § 21. p. 22 & c. 34. § 28. p. 50. : 

tt Sic me Deus adjuvet, et heec Sancta. Fleta. Ib. 

tt See Nicol. Engl. Hist. part 3. p. 157. who calls it an excellent French 
manual of our Jaws. See also Wingate’s Pref. to Britton. 

§§ No. 475, f. 173 (b). | 

||| Et quant le homage serra pris, tost soit pris le serment de feaulte, de 
ceux que serrount tenus del faire tielx services as seigniours pur les tene- 
ments les paumes sur les Saints Evangelies. Britton, c. 68. (4. Houard’s 
Collect. p. 286.) 
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take the oath of fealty; which he saith shall be made by taking 
the holy gospels in their hands. : 

This ceremony of swearing on the gospels, used in takin 
the oath of fealty by the common law, in the 17th of Edward 2d. 
was confirmed, and required to be so done by act of parliament. 
For in that statute,* of the manner of doing homage and fealty; 
it is ordered;} that when a free man shall do fealty to his lord, he 
shall hold his right hand upon a book, and shall say thus:—and 
then follows the form of the oath in the statute. As to the rite of 
swearing upon the gospels, used in the time of Henry the 4th, we 
have a clear testimony in the examination of William Thorp,t a 
confessor in those times; of whom the clerk demanded, if he 
would submit meekly to the ordinance of holy church, and lay his 
hand upon a book, touching the holy gospel of God, promising, &c. 
And a little after, the clerk going to tender him an oath, biddeth 
him lay his hand upon the book, touching the holy gospel of God. 

In the time of Henry the 5th, flourished the famous Lyndwood,§ 
who published his Provinciale; being a collection of the canons 
and Ecclesiastical Constitutions of England, which he ranked (af- 
ter the example of the Decretals) under several distinct titles, or 
common Place, adding a large commentary or gloss upon them. 
A work as well known to our English Canonists, as Littleton is 
to our common lawyers. 

Fle. Lib. 2, Tit. 6. De Jurejurando. Upon the word juramen- 
tum, hath these words;|| that in oaths which are commanded by a 
law, as the oaths of a witness and that of calumny, the oath is al- 
ways taken on the holy gospels of God. 

And then he addeth; the same I understand in all other oaths, 
which of necessity are required either by the law, or by the judge, 
or by the parties. 

In the time of Henry the VI. the famous Chancellor Fortescue,§] 
writ his excellent treatise De Laudibus Legum Angliz. Which 
is published with notes by the most learned Selden: and afterward 
largely and learnedly commented upon by Waterhouse. File. 
Chap. 26, saith, that the witnesses are sworn** upon the holy 
gospels of God. 


*17 E. 2. St. 2. t§ 2. 

{ Fox’s Acts and Mon. vol. I. p 613, col. 2. 

§ Wharton, App. and Hist. Lit. G. Cave, p. 99. Nicolson’s Eng. Hist. 
Libr. par. 2. p. 64. 

| Nota, quod in juramentis quee in jure »reecipiuntur, ut est juramen- 
tum testis et calumniz, semper est jurancum super sancta Dei Evan- 
gelia. : 
” Et idem intelligo in omnibus aliis juramentis, quee a jure vel a judice, 
vel a partibus ex necessitate deferuntur, 

Lynd. Prov. t. 2. t. 6. p. 108, c. 2. juramentum. 

4] Nicolson, Engl. Hist. Libr. par. 3. p. 163. 
f ** Super Sancta Dei Evangelia. Fortes. de laud, Leg. Angl. c. 26. 
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10 On the Manner of Swearing. 


And in the 30th chapter of the state and degree of a sergeant at 
law. And inthe 51st chapter, after what manner a justice is 
created: he saith, that the sergeant* and also the justicest are sworn 
upon the holy gospels of God. 

The next testimony I shall bring, is that of the famous Little- 
ton,{ who was one of the justices of the common pleas, in the time 
of Edward IV, and is an author so well known, that I need give 
no further account of him. 

In the second book of his Tenures, chap. 2, of fealty; he saith, 
§that when a freeholder doth fealty to his lord, he shall hold his 
right hand upon a book, and shall say thus, Know ye this my lord, 
&c. So help me God, &c. And he shail kiss the book. 

The learned antiquary, Sir Henry Spelman, in his excellent 
Glossarium, upon the word fideles,|| exhibits several forms of the 
oaths of fealty, used by other nations, as well as those used in 
England. And mentioning the rites used in swearing fealty, he 
saith;{] in swearing fealty, the hand of him that swears is held 
cut towards the book of the Gospel. 

In Henry the VIII time, we have a clear proof of the custom 
of swearing upon the gospels: in the account of the proceedings 
against John Lambert,** a martyr: who being untruly charged, 
that he should affirm that it was unlawful in any case to swear.}{ 
He denies the same, but blameth the rash levity in the then spi- 
ritual men, in causing men that come before them in every light 
matter to swear: for saith he,t+ Incontinent as any man cometh 
before them, anon they call for a book, and do move him to swear, 
without any longer respite, yea, and they will charge him by vir- 
tue of the contents in the Evangely, to make here relation of all 
that they shall demand him. 

The book called Les Termes de la Ley, by my lord Coke,§§ is 
ascribed to Rastall, whom he calls a reverend Judge of the com- 
mon pleas, in the time of queen Mary. 

Upon the word fealty: he saith,|||| that “ Fealty shall be done in 
this manner; viz. The tenant shall hold his right hand upon a 
book, and shall say to his lord:” then follows the form of the oath: 
which concludes, “‘So help me God. And (then he saith) he 
shall kiss the book.” 


*f117.b. + £122, a. +See Nicol. Engl. Hist. Libr. par. 3, p. 169. 

§ Quant tranktenant ferra fealtie a son seignior, il tiendra sa maine 
dexter sur un livre, et dirra issint: ceo oyes vous, mon seignior, sicome 
moy aide Dieu, &c. et basera le livre. Littl. |. 2. c. 2. § 91. f 67. b. 

| P. 223. ad. p. 227. 

q] In fidelitate juranda, jurantis manus ad Evangelii codicem por- 
rigebatur. Spelm. Glos. p. 227. col. 1. 

** Fox his Acts and Mon. vol. 2. p. 331 to 364. tt p. 352. ¢. 1. 

tt Ib.col. 2. — §§ Coke pref. to the 10th part of his Reports. 

||| Exposition of the law terms, p. 382, 383, and Blount’s Law Diction- 
ary on the word fealty. 
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The present practice in the courts in England, of swearing on 
the Evangelists, being known to every one, it would be needless for 
me to quote any of our late writers to prove it. But in this place, 
it may be proper to do it, if it were but to show, that this ancient 
custom of swearing on the gospels, which I have proved to you 
hath been derived to us through so many ages, is not now antiquat- 
ed and out of use. 

But because I would not be troublesome to your honour, with 
proving what every one knows; I shall content myself to cite but 
two modern authorities. One is the lord Coke,* who in his third 
Institutes, saith; “ that an oath is called a corporal oath, because 
he toucheth with his hand some part of the Holy Scripture.”’ 

And the other is the learned Dr. Cowel, who though a civilian 
by profession, yet was excellently skilled in the laws of England, 
and writ his Institutes of the same, according to the method of 
Justinian’s Institutes. 

Where in his 2d book, Tit. 3, De Servitutibus Prediorum. 
Of the services which inheritances are bound unto. Speaking 
concerning homage and fealty, which the tenant owes to the 
lord, he there gives us the form of the oath of fealty, which con- 
cludes; ‘So God me help, and these holy Gospels.” 

I cannot omit mentioning one law case on this subject, which 
was the case of Mr. Archdale, lately one of the proprietors of that 
province, which I think is exactly parallel to the case now in dis- 
pute. 

Mr. Archdale being by outward profession a Quaker, and being 
chosen a parliament man for the borough of Chipping Wicomb, 
in the county of Bucks,} he was required by the House of Com- 
mons, to qualify himself as a member to sit in that house by tak- 
ing the oaths; which he refused to do, saying, “‘ that in regard to 
a principle of his religion, he had not taken the oaths, nor could 
take them.” Whereupon it was ordered by the house, “ that 
Mr. Speaker do issue his warrant to the clerk of the crown, to 
make out a new writ for electing a burgess to serve in this pre- 
sent parliament, for the borough of Chipping Wicomb, in the 
county of Bucks, in the room of the said Mr. Archdale, who hath 
refused to qualify himself to be a member of this house by taking 
the oaths by law appointed for that purpose.” 

But to all this that I have now said I know it will be replied; 
That here it is, that the law of England doth require, that all persons 
that take an oath, should swear on the Holy Evangelists. But we 
live under a proprietary government, where we ought to be in- 


* Coke, 3, Inst. c. 74, p. 165. 

+ Sic me Deus adjuvet, et heec Sancta Evangelia. Cowel. Inst. Jur. 
Angl. 1. 2. t. 3, §, 8, p- 115. 

t See the votes of the House of Commons, Martis, 3, die Januari, 
1698, No. II, p. 32, et Veneris, 6, die Januarii, No. 14, p. 37. 
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12 On the Manner of Swearing. 


dulged a greater liberty. The lords being by their charter* em- 
powered to grant a liberty to tender consciences, under such limt- 
tations and restrictions, as they shall think fitting. 

To which I answer, that by the express words of the charter,{ 
“the faith and allegiance of the people are reserved to the crown.” 
And the law of England requiring a testimony of our faith and 
allegiance by an oath, and that too taken on the holy Evangelists, 
it is a matter, that I believe will require the most serious consi- 
deration of the lords proprietors, whether or no they can, or will 
dispense with that formality, in taking the oaths. 

For I believe it can hardly be comprehended under that expres- 
sion, of giving indulgence to tender consciences. For I suppose 
the dissenters here, will not pretend to a larger indulgence than 
what is now allowed the dissenters in England, for every one 
knows it was the intention of his late majesty king William, to 
give the English dissenters as large an indulgence as could be 
granted them, without prejudicing the established church. And 
yet it was never thought fitting to indulge them in this matter; 
excepting one particular sect of them called Quakers, who scru- 
ple taking all oaths. And that indulgence granted to them was 
under several restrictions.t And not allowed them to qualify 
themselves for places of profit, by the express words§ of the act; 
nor for piaces of trust, as I before showed in Mr. Archdale’s case. 

But I am far from designing by this discourse to limit the lords 
proprietors’ power, in this or any other matter relating to their 
charter. And therefore supposing for argument sake, (not grant- 
ing) that the lords by their charter, have power to indulge the dis- 
senters in this matter; yet that matter lies upon your honour, to 
consider, whether or no they have done it. 

For if the lords would give indulgence, in this case I presume 
it must be done by some law to be passed in this province, for I 
cannot think that such indulgence can be granted by any other 
way, than by their giving their consent for a law to be passed here 
to that effect. But supposing they have power by their own au- 
thority to do it; vet such their pleasure must be made known to 
us, by some public act or declaration of their will in writing. 

Now as to the laws in this province; there are three acts that in- 
dulge the dissenters in this case. The first isthe jury act;|| which 
alloweth jurors and witnesses to swear by any other way, besides 
that of the book: and accordingly it is always allowed them in 
the courts. A second is the “act to regulate the elections of the 
members of assembly:§| which alloweth any one to swear their 


* See the lord’s charter printed at London, p. 31. See also the first 
charter, ib. p. 15. 

t See the charter, p. 19, and the first charter, p. 3. 

{ 7. and 8, W. 5, ¢. 34.  § See the last paragraph but one. 

|| See the perpetual acts of assembly in South Carolina, vol. 1. No. 13. 
§ 8, p. 54, Ms. 

q Vol. 2, No. 74, § 2, p. 70, 
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own way, in case the sheriff shall examine them upon oath, as to 
their ability, or residence, which by that act he is empowered to 
do. A third, is the “‘ act for the making aliens free of this part 
of the province.”* And these, to the best of my remembrance, 
are all the acts of this province that allow that indulgence. 

None of which come up to this case now before you. 

And as to any instructions, or directions from the lords in this 
matter; whether your honour hath any or no, you know best, for I 
remember none that hath been publicly given. 

Thus I have proved to your honour the lawfulness and antiqui- 
ty of that rite or ceremony of swearing on the gospels: fromthe prac- 
tice of the primitive Christians, from the canon law of the‘ancient 
church, from the imperial civil laws, and with respect to the laws 
of England, from the most ancient times, that we have any ac- 
count of in our law books to this day. And the law of England, 
allowing no other way of swearing allegiance, or any other public 
oath, but by using that ceremony of swearing on the gospels, nor 
the particular laws of this province, as to taking the oaths of al- 
legiance to qualify any person for bearing any place of trust or 
profit. I shall now submit the same to the consideration of your 
honour, whether or no you will think fitting to admit Mr. Smith, 
upon any other terms, than by the usual way of taking the oaths 
upon the Holy Evangels. 


Oe we ee ee 


DISTRICT COURT, SOUTH CAROLINA, 25TH JULY, 1799. 
CASE OF JONATHAN ROBBINS, 
Present, his honour Fudge Bee. 


Tuer question before the court was grounded on a habeas cor- 
pus, to bring up Jonathan Robbins, who was committed to goal 
in February last, on suspicion of having been concerned in a mu- 
tiny on board the British frigate Hermione, in 1791; which ended 
in the murder of the principal officers, and carrying the frigate in- 
to a Spanish port; and on a motion by-counsel, on behalf of the 
consul of his Britannic majesty, that the prisoner should be deli- 
vered up, (to be sent to Jamaica for trial) in virtue of the 27th 
article of the treaty between the United States and Great Britain, 
which article runs thus: 

“ ArT. 27. It is further agreed that his majesty and the United 
States, on mutual requisitions, by them respectively or by their res- 
pective ministers or Officers authorised to make the same, will de- 
liver up to justice all persons, who being charged with murder or 
forgery, committed within the jurisdiction of ezther, shall seek an 
asylum within any of the countries of the other: provided that this 
shall only be done on such evidence of criminality, as, according to 
the laws of the place where the fugitive or person so charged shall 





* Vol. 2, No. 75. § 5, p. 76. 
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be found, would justify his apprehension and commitment for trial, 
if the offence had there been committed. The expense of such ap- 
prehension and delivery shall be borne and defrayed by those who 
make the requisition and receive the fugitive.” 

The commitment vf the prisoner, and the consequent demand made 
of him by the consul of his Britannic majesty here, were ground- 
ed on the two following affidavits: 


South Carolina District. 


William Portlock, a native of Portsmouth, in the state of Vir- 
ginia, upwards of eighteen years old, appeared before me, and being 
duly sworn and examined, saith that he went out before the mast in 
the schooner Tanner’s Delight, which was commanded by captain 
White, who arrived here about three weeks ago; that a person who 
answered to the name of Nathan Robbins, came also in the said 
vessel before the mast, with him; that he the said Robbins, is a 
tall man, middle size, had long black hair, dark complexion, with 
a scar on one of his lips: that on or about last Christmas night he 
was present, and heard the said Robbins, talking in the harbour of 
the city of St. Domingo, to some French privateersmen who were 
on board the Tanner’s Delight, when and where he informed them 
in his hearing, that he the said Robbins was boatswain’s mate of 
his Britannic majesty’s frigate Hermione, when she was carried 
into the port Cavillia, and added that they had no occasion to take 
any notice of that. And after the above time, sometimes when he 
was drunk, he the said Robbins would mention the name of the 
Hermione, and say, bad luck to her and clench his fist. 

His 
WitiiAM 4 PorRTLOCK. 
Mark. 
worn before me this 20th Feb. 1799, 
Tuomas HALL, J. P. Q. U. 


United States of America, 
South Carolina District, : 


Personally appeared before me lieutenant John Forbes who being 
duly sworn on the Holy Evangelists of Almighty God, deposeth, 
that a person confined in the goal of this district, who calls himself 
Nathan Robbins, but whose real name this deponent believes to be 
Thomas Nash, was a seaman on board the Hermione British fri- 
gate, in which this deponent was a mishipman from the 8th of 
February, 1797, until the 30th of August following, during which 
time the said Nash was personally known to this deponent: that 
this deponent was removed from the said frigate to the sloop of war 
Diligence, on the said thirtieth day of August, 1797: this depo- 
nent further deposeth, that on the 19th of September following he 
was sent on board the said frigate, at which time he saw and left 
the said Nash in the same station on board that vessel, as he was 
at the time of this deponent’s being a midshipman therein—That 
on the twenty-second day of the said month, the crew muti- 
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nied on board the said frigate, killed the principal officers, pirati- 
cally possessed themselves of her, carried her into Laguira, and 
there disposed of her to certain subjects of his Catholic majesty. 
That the said Thomas Nash was one of the principals in the com- 
mission of the said acts of murder and piracy, whose conduct in 
that transaction has become known to this deponent by depositions 
made and testimony given in courts martial where some of the said 
crew have been tried. 
Joun ForsBeEs, 
Sworn before me this 18th April, 1799, 
Tuomas BEE, 


District Judge, South Carolina. 


The judge had received a letter some days before, from the Se- 
cretary of State of the United States, mentioning, that application 
had been made by the British minister, Mr. Liston, to the president, 
for the delivery of the prisoner under the 27th article of the treaty, 
and containing these words—The President “‘ advises and requests” 
you to deliver him up. 

This letter was not read in court, though it was shown to the 
counsel on both sides, 

The following certificate and affidavit were produced in behalf 
of the prisoner: 


United States of America, “es 
State of New York. ‘ 


By this public instrument, be it known to whom the same doth 
or may concern, That I John Keese, a Public Notary, in and for the 
state of New York, by letters patent under the great seal of the state, 
duly commissioned and sworn; and in and by the said letters patent 
invested “* With full power and authority to attest deeds, wills, 
testaments, codicils, agreements and other instruments in writing, 
and to administer any oath or oaths, to any person or persons,” 
do hereby certify that Jonathan Robbins, mariner, who hath sub- 
scribed these presents, personally appeared before me, and being 
by me duly sworn, according to law, deposed, that he is a citizen 
of the United States of America and a native of the state of Con- 
necticut, five feet six inches high and aged about twenty-three 
years. And I do further certify that the said Jonathan Robbins, 
being a citizen of the United States of America, and liable to be 
called in the service of his country, is to be respected accordingly 
at all times by sea and land. 

Whereof an attestation being required, I have granted this un- 
der my notarial firm and seal. 

Done at the city of New York, in the said state of New York, the 
twentieth day of May, in the year one thousand seven hundred 
and ninety-five. 

Quod Attestor, 
Joun KEEsE, 
Notary public, and one of the Fustices for the city of New York. 
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Jonathan Robbins, mariner, a prisoner now in custody of the 
marshal of the district court of the United States for South Caro- 
lina, being duly sworn, saith he is native of the state of Connec- 
ticut, and born in Danbury in that state: that he has never changed 
his allegiance to his native country: and that about two years ago 
he was pressed from or. board the brig Betsey of New York, com- 
manded by captain White, and bound for St. Nichola Mole, by 
the crew of the British frigate Hermione, commanded by captain 
Wilkinson, and was detained there, contrary to his will, in the ser- 
vice of the British nation, until the said vessel was captured by 
those of her crew, who took her into a Spanish port by force: and 
that he gave no assistance in such capture. 

JonaTHAN RossBins. 
Sworn this 25th fuly, 1799, before me, 
Tomas Hatt, 


Federal Clerk, and j. Rr. Q. U. 


The signature made by the prisoner to this affidavit in court, 
appeared to be in the same hand writing as the signature to the 
one made in 1795, from which circumstance it is presumable, 
that Jonathan Robbins is the prisoner’s real name. ‘The body of 
the affidavit made in New York, in 1795, was printed; the names, 
dates, signatures, &c. were filled up in writing; it had the notarial 
seal of John Keese, Esq. affixed; and had the appearance of being 
a genuine paper, deemed at that day by seamen to be a protection. 

It appears, however, by the result, that these affidavits, and the 
question, whether the prisoner was an American, and an impressed 
seaman, or not? were in the opinion of the court, altogether im- 
material: the court would have felt itself bound to deliver up any 
respectable citizen.of the United States, if claimed under the cir- 
cumstances of the prisoner. 

Mr. Ker, against the motion, expressed his regret that the short 
time he had given to the consideration of the prisoner’s case, did 
not enable him to pay it that attention which its importance re- 
quired: that whether it were considered as simply relating to the 
prisoner, or in a more extensive view as embracing great constitu- 
tional principles, in its relation to ‘the citizens of America, in 
either case it must appear as a question of the highest magnitude, 
and requiring the most serious discussion. Shall a citizen of Ame- 
rica be tried by his country, or be delivered up to a foreign tribunal? 
He hoped he should be able to show the court, that the prisoner’s 
case was not within the 27th article of the British treaty; and if it 
were, that it was unconstitutional. The prisoner’s certificate and 


affidavit, he contended, were proof of his having been impressed 


into the service of his Britannic majesty. By the late presidert’s 
proclamation of neutrality, the citizens of the United States were 
prohibited from entering into the service of any of the belligerent 
powers: that the court could not presume, without the colour of 
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evidence, that the prisoner had violated the laws of his country, un- 
supported as such a presumption would be by any legal charge of 
that nature against him. Hence it follows, that the prisoner must 
have been taken forcibly into the service of his Britannic majesty, 
in the face of his protection, and in contempt of our neutrality. 
Let those who make the requisition, that he be delivered up, show 
by the ship’s articles, or by any other legal testimony, that he en- 
tered voluntarily into their service, and submitted himself to their 
discipline. If they cannot, the presumption is strong in favour of 
the prisoner. Taking the point then as ceded, that he was impress- 
ed, he was warranted by the most sacred rights of nature, and the 
laws of nations, to have recourse to violence in the recovery of 
that liberty, of which he had been unjustly and unlawfully depriv- 
ed. These were facts proper to be submitted to a jury of this 
country; they would well know how to appreciate a defence of this 
nature, if it were necessary to make it. The court know, that in 
England aman would be excusable for murder in resisting a press- 
gang; but here, the prisoner being an American, his rights ought 
to have been peculiarly respected by a foreign nation, and resis- 
tance on his part was not merely the exercise of the rights of an 
individual, but it was a duty he owed to his country. The princi- 
ple contended for was supported by the best authorities. It is laid 
down in Vattel, book 3, chap. viii. sec. 139, ‘an enemy attacking 
me unjustly, gives me an undoubted right of repelling his vio- 
lence, and he who opposes me in arms, when I demand only my 
right, becomes himself the aggressor, by his unjust resistance: he 
is the first author of the violence, and obliges me to make use of 
fe-ce for securing myself against the wrongs intended me, either 
im my person or possessions. For if the effects of this force pro- 
ceed so far as to take away his life, he owes the misfortune to him- 
self; for if by sparing him I should submit to the injury, the good 
would soon become the prey of the wicked.” 

The constitution of the United States of America, has expressly 
secured to every citizen thereof the trial by jury, and if the treaty 
went to deprive him of it, it would be invalid; it is inferior and 
subordinate to the constitution, and when it unhappily stands in 
hostility against it, or where there is a collision, it must, of neces- 
sity, yield. Treaties, however sacred, with whatever good faith 
they ought to be preserved, however high their authority, are not 
to receive a construction hostile tc the sound principles of the con- 
stitution, and derogatory to the rights of the citizen. It is a gene- 
ral maxim in the construction of treaties, that every interpretation 
which leads to an absurdity ought to be rejected: Vattel, book 2, 
chap xvii. sec. 282, says ‘* that we should not give to any peace a 
sense from which follows any thing absurd, but interpret it in such 
a manner as to avoid absurdity.” 

Can it be supposed that it was the intention of the contracting 
parties to deprive the citizens of America of the trial by jury, on 
which are bottomed the best principles of American freedom? 
D 
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certainly not; it is an unfair and inadmissible inference. Hence 
it follows, that a citizen ought not to be delivered up to a foreign 
tribunal for any offence, which is within the jurisdiction and cog- 
nizance of his country. The atrocity of the crime with which the 
prisoner is charged, has nothing to do with the principle contend- 
ed for; the requisition could be made with equal propriety, were 
it of a trivial nature. Piracy and murder is an high offence against 
all nations, and all nations have an interest in bringing offenders 
to justice, and all are equally competent to try them. A requisi- 
tion is made under the 27th article of the treaty, to deliver up a 
citizen of the United States, on a vague allegation contained in 
two affidavits, which afford a mere suspicion of the prisoner having 
been on board the Hermione frigate at the time of the mutiny. If 
a citizen can be delivered up on ground so slight, in the present 
general political conflict among mankind, when the violence of 
party spirit knows no bounds; when vindictive passions are substi- 
tuted in lieu of reason, justice and humanity; no man, however 
prominent and respectable among his fellow-citizens, can be secure 
against the operation of this law. ‘The prisoner is an obscure cha- 
racter, and, although in the bosom of his native country, from the 
nature of his profession, being constantly removing from one place 
to another, is as destitute of friends as if he were on the opposite 
side of the globe. 

Mr. Ker, next adverted to the words of the 27th article of the 
treaty, under which the requisition is made. 

He contended, that the words “ murder or forgery, committed 
within the jurisdiction of erther,’ manifestly implied the exclusive 
jurisdiction of the one or the other power, and not the jurisdiction 
of the high seas, where the United States have a concurrent one 
in commen with all nations; that the laws of nations provide 
against offences committed on the high seas, and therefore a par- 
ticular stipulation was unnecessary; that the apparent object of the 
article was to bring offenders to justice, and therefore provided 
against the crimes of murder and forgery being committed within 
the exclusive jurisdiction of either; but that the law did not apply 
in the present case, as the United States possessed competent 
power to try the offender, and bring him to justice: that if the of- 
fence had been committed within the kingdom of Great Britain, 
under the municipal laws of that country, the article affords a re- 
medy, as our laws could not reach the offence; and further, that a 
construction should not be given to the treaty which abridged the 


jurisdiction of the United States, and that we ought not to pre- 


sume that the government of the United States had abandoned any 
of its juridical rights to any nation, and that neither the letter nor 
spirit of the article warranted the conclusion. 

Col. Moultrie, also for the prisoner, arose, After premising the 
importance of this case, and stating it as one in which the dearest 
interests of the union were involved, he advanced the following 


grounds for consideration: 
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ist. On the Constitutional ground, 


That the constitution of the United States contained the con- 
stituent principles of our social union as a nation: that it is the 
compact by which our government was formed, and under which 
alone it exists; and that from this compact, all civil power and au- 
thority, and every constituted branch of our society, as a nation, 
was derived, and is exercised: that mankind, in quitting a state 
of nature for that of society, gave up part of their natural rights, 
which they all possessed in common, to promote the good of the 
whole, and to secure the remainder which were not surrendered; 
that the natural rights so given up, were either totally relinquished, 
er were modified only under restrictions, and became political 
rights; and those not given up, formed a sacred residuum in the 
hands of the people, and which are unalienable by any act of legisla- 
tion: that this was no visionary theory of ancient writers, but is the 
true and modern ground of all social union: and it is fully recog- 
nised in our free constitution; for by article 12th, of the amend- 
ments to our constitution, itis declared, “ that all powers not de- 
legated to the United States by the constitution, nor prohibited by 
it to the States, are reserved to the States respectively, or to the 
people.” And the 11th, section declares, “ the enumeration in the 
constitution of certain rights, shall not be construed to deny or dis- 
parage others retained by the people.” 


2dly. On Treaties. 


Treaties and laws made by legislatures, he said, were only acts of 
the constituted agents and subordinate ministers of the constitu- 
tion: that they were of derivative authority only, and derived from 
the primitive authority of the constitution, and therefore must be 
subordinate to, and could not counteract or control it: and that 
the treaty making power was derived only from the constitution, 
is evident from the 2d. section of the 3d. article, which creates 
and gives it. 

He next pointed out the absurdity of the treaty making power, 
being allowed to counteract or control the constitution; as by that 
means, by a treaty, our.constitution, the very foundation of our 
government, and guardian of our liberty, might be overset and de- 
stroyed, and every sacred right of the people secured thereby laid 
prostrate; and this too, at any time, and by combination with a /fo- 
reign power: that no institution or sacred compact of the people 
for the preservation of their happiness could be formed, but what 
thus, by the creatures of the constitution and of the people’s power, 
might be overset: that thus, though the government and nation 
might be called independent, the people might be slaves, and be in 
fact without any protection to their liberties. 

3d. That what the nature or denomination of the offences spe- 
cified in the treaty were, was totally immaterial; for if the treaty 
maker could insert one offence, he may insert as many more as he 
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pleases: but the principle was, whether he had a right, for any of- 
fence, to oblige a citizen to be given up asa victim to any foreign 
power; a citizen, whose very liberty consisted in its being guarded 
by the sacred trial by jury. 

4th. That the 6th article of the constitution itself, shows that 
no law or treaty can be the law of the land, that is contrary to the 
constitution; in as much as it says, expressly, that laws only “ made 
in pursuance thereof,” and “ all treaties made under the authority 
of the United States,” are the law of the land. The question then 
was put by Mr. M. what was the authority of the United States?” 
whence was it derived, and the United States itself created, but 
only by and from the constitution itself? 

That the constitution, and laws and treaties of the United States, 
being the supreme code of the law of the land, was evidently in- 
tended by the 6th article, (as expressed) to be only as supreme to 
the local constitutions and laws of each state: but such laws and 
treaties stand on an equal footing; and both must be made in pur- 
suance of, and under the authority of the constitution. 

That two supremes are of equal authority, and both must be 
equal: that two equal opposite forces, or powers, acting in opposi- 
tion, destroy each other; and if not equal, one or the other must 
be superior, (either the constitution or treaty;) and that all laws 
and treaties can only be legal when made zn pursuance of, in sub- 
ordination to, and under the authority of the constitution; but that 
this treaty was opposite and repugnant to the constitution. 

5th. That in the 7th and 8th articles of the amendments to the 
constitution, the citizens are secured in all cases the trial by jury, 
except for naval and military offences by sea and land, in time of 
actual war, “ fagrante bello,’ (during the rage of war;) and that 
no treaty could contravene these articles of the constitution: that 
the trial by jury is a sacred and unalienable right; as all the pow- 
ers given by the constitution for the privatzon of the cardinal na- 
tural rights of life and liberty, are only a conditional cession of 
those rights, to the care of society, under the advantage of a trial 
by a jury of fellow citizens, as the mutual safeguard and security 
of such rights so deposited; and that the exception of courts of 
militia, ard in the navy, during the rage of war, is an exception by 
the constitution itself, on the necessity of the case, for the people’s 
safety; and that such exception proves its full extent and operation. 

6th. That even if the treaty was legal, the present offence which 
the prisoner is in custody for, is not within the meaning and con- 
struction of the treaty: for the 27th article of the treaty relates to 
murder and forgery, committed within the jurisdiction of either 
Great Britain or the United States: that is, within the peculiar ex- 
clusive jurisdiction of either, where the offence is committed, and 
to which the jurisdiction of the one or the other, to which the 
party flies for refuge, or as an asylum, could not extend; that it 
relates therefore only to the respective territories of the contract- 
ing powers: but that the offence now before the court was done 
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supra altum mare, (upon the high seas) where all nations have 
equal jurisdiction, and no defect of justice could arise from a want 
of jurisdiction here to extend to the offence: that it was against 
the law of nations, which style a pirate hostis humani generis, (the 
enemy of mankind) and over whom all nations claim a criminal 
jurisdiction equally, and over whom the United States have a con- 
current jurisdiction, 

Vattel says, on the construction of treaties, that nothing shall 
be so construed as to make the treaty an absurdity; and it never 
can be supposed the learned civilians and casuists, who framed 
this treaty, would have been so absurd as to make our nation of 
the United States give up her dignity, independence and concur- 
rent maritime jurisdiction, which she holds equally in the great so- 
ciety of nations, with the rest of the world, or that they were ig- 
norant of her holding such jurisdiction: or that Great Britain and 
the United States, by their own compact, could hold such juris- 
diction exclusively: that the ocean is nature’s great common, where 
all nations hold a common interest and authority, as tenants in 
common. 

7th. That the prisoner is a native citizen of America, and was 
arbitrarily pressed, contrary to his will, into the British service; 
and an attestation of his birth in Connecticut, under the seal of the 
city of New York, and the prisoner’s own affidavit of his birth, and 
of his being pressed, were produced. 

On this it was remarked by Mr. M. that the notarial attestation 
appeared on its own face to be genuine, and of an age equal with 
its date: that by reference to New York its authenticity can be fixed, 
and by reference to the custom house there, the clearance and list 
of the crew of the vessel, and name of the prisoner, might be found, 
as stated in his affidavit: that all this would show his defence is 
not a false one; and that the signature, Fonathan Robbins, now 
made in open court to his affidavit, and the one made to the paper 
signed several years since, before the magistrate in New York, are 
the exact and indubitable signatures of one and the same hand. 
Also, that no man was to be presumed guilty of any transgression 
of the laws of his country, until he was legally charged and con- 
victed thereof: that the laws and proclamations made to preserve 
our neutrality, and a late one to prevent our citizens going into 
foreign service, were very severe: that the insolent, and daring 
conduct of Britain, in pressing our seamen and citizens, was an 
attack on the sovereignty of our nation, and notorious; and the 
presumption from these laws, and such conduct, was, that the pri- 
soner was pressed contrary to his will, and the onus probandi 
(burthen of proof) to the contrary, lay therefore with the prosecu- 
tion; that if he was so pressed, it was meritorious, by the laws of 
God and man, to regain his liberty even by the death of his op- 
pressors, and to avenge the insulted dignity of a free people: that 
hence the right of killing in war is founded—Vafttel, /2d. 3. c. 8. § 
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139—and that the prisoner, instead of being punished, “ deserved 
well of his country.” 

Quid enim, potior libertate? 

Quid pejor quam servitute? 

And here Mr. M. added, that he knew this motto was imprint- 
ed on the hearts of his countrymen; that their liberties, birthrights, 
and their country’s honour and dignity were most sacred to them; 
that they would only part with them but with their lives; that ig- 
nominy and slavery were to them death; and that they would ever 
hold an American unworthy the name of such, who would not sa- 
crifice any one, who, under the impious authority of any nation, 
would dare attempt to enslave him, and rob him of his national 
privileges. 

8th. Mr. M. commented on the laws passed by Great Britain 
in the beginning of her war with us, for carrying American sub- 
jects over to England to be tried, and as one of the oppressive evils 
we fought against,.and drew a striking analogy. 

Further he observed that the office of President, was an execu- 
tive and ministerial office, and had no right to control this court, 
as appeared. by the Secretary’s letter in this case, advising the 
prisoner to be given up: that constitution and laws only, form- 
ed the true sovereignty of the nation, and the judicial was the 
proper guardian of it; and that the executive in fact, is but sub- 
orninate tg the judicial, as he is bound to enforce its decrees. 

9th. That sending a citizen from the bosom of his country and 
friends, and for immolation, like a lamb to the altar, to gratify the 
ambition or policy of any foreign power or king, was a capital 
punishment:—what could be greater! And Mr. M. then asked, 
by what law of this land such a punishment, or any other, could 
be inflicted here, in time of peace, without a jury ora trial? a pun- 
ishment by which a citizen was to be tried, instead of by a jury, 
by a court martial. 


3dly. Of the Furisdiction. 

A great number and variety of other striking and forcible remarks 
were made; but amongst the last, he further submitted, that by the 
law of the federal judiciary, the district court, before whom this was 
brought, had no jurisdiction for crimes on the high seas, when the 

unishment exceeded thirty stripes, six months imprisonment, or 
100 dollars fine; that in this case, this court, like an inferior court, 
or magistrate, was only competent to commit and retain in custo- 
dy for trial, by the circuit court, and had no jurisdiction as to the 
merits: that the circuit court only had the jurisdiction, and that 
this court undertaking after commitment, to liberate or give up 
the prisoner, was to intrude on and usurp the jus dicere he su- 


perior court; at least to determine and decide on it, and, if it had 
any jurisdiction, to abolish it, and oust it of it: that in doing sO, 
it would be precipitate and illegal. 
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A further remark was also made by Mr. Moultrie, on the affi- 
davits brought against the prisoner, showing that even in a com- 
mon case, they were nct sufficient to exclude a prisoner from bail; 
and much less sufficient were they, where a man was to be pun- 
ished by exile, by so capital a punishment, in the first instance, 
without any trial: that they were vague, uncertain, and ascertain- 
ed no specific charge against the prisoner; and in short, amounted 
to nothing more than mere suspicion, and even that but weakly 
supported; and that under such circumstances, no man’s life or li- 
berty can be safe under this construction of the treaty. That 
as to removing a person from one State to another, to be tried 
where he commits an offence, all this is but like moving from one 
county to another; for the culprit is still within the jurisdiction 
and protection of his country: but far different it is to remove him 
to a distant nation, out of the protection of his country, there to 
meet a summary trial by a court martial, and in the end, perhaps, 
be hung from motives of policy, more than from the principles of 
justice. 

Mr. Ward, counsel for the British claim, was alone on that side. 
The counsel for the prisoner, he said, had addressed the passions 
of the auditory, which was quite unnecessary in this pla’-, where 
the citizens were always remarkable for humanity and tenderness 
to the accused. It was not necessary, at this time of day, to dis- 
cuss the question of constitutzonalzty: that, had been long since 
settled, in the ratification of the treaty by the proper authorities. 
It should be remembered, he said, that the cessions contained in 
the 27th article, now objected to, were mutual to the two nations: 
if the treaty cedes a portion cf the rights of American citizens to 
the British government, the same treaty cedes an equal portion of 
the rights of British subjects to the American government. 

In answer to the argument, that a citizen could not legally suf- 
fer under an article of a treaty which contained the rights secured 
to him by the constitution, Mr. Ward contended, that a treaty 
made by the powers pointed out for the purpose in the constitu- 
tion, is co-ordinate with the constitution itself, and even paramount 
to it; and that the court could not make it a question, whether the 
treaty between the United States and Great Britain, counteracted 
the constitution, or rot: the only question for the court to settle 
was, is the demand made for delivering up the prisoner conformable 
to the treaty? He had not a doubt but it was. 

To prove that the crime charged against the prisoner was com- 
mitted within the jurisdiction of the British government, he stated, 
that every action done in a vessel on the high seas comes under 
the jurisdiction of the nation to which the vessel belongs. In sup- 
port of this, he instanced the case of a child that should be born 
in a British vessel on a foreign coast: this child, he said would 
be considered as a British subject. 

Mr. Ward made a number of other pertinent observations, and 
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quoted several passages of the law of nations, in support of his ar- 
guments. He again insisted, that treaties are co-ordinate with, 
and paramount to the laws and constitution, and that the court 
had only to consider, whether the prisoner is, or is not, compre- 
hended in the meaning of the 27th article of the treaty. 

In answer to the arguments of the prisoner’s counsel, that he 
should not only not be given up, but be released from prison, on 
his own bail, Mr. Ward remarked, that it would be inconsistent 
for the court to release a man without trial, after having sanctioned 
the charge on which he was confined, by suffering him to remain 
in prison a long time under their authority: and that if the pri- 
soner was really the American he pretended to be, he would have 
been able, before this time, to have made it appear more clearly. 

Judge Bee then pronounced the following judgment: 

The question on which I am now to give a decision, is ground- 
ed on a habeas corpus to bring the prisoner before me: and on 
motion by counsel on behalf of the consul of his Britannic majes- 
ty, the officer authorised by treaty to make the requisition, that 
the prisoner, charged with murder committed within the jurisdic- 
tion of Great Britain, shall be delivered up to justice, in virtue of 
the 27th article of the treaty of amity and commerce between the 
United States and Great Britain, signed the 19th of November, 
1794. 

Objections have been made by counsel on behalf of the prisoner 
to this motion, on a variety of grounds; and this case has been very 
fully argued on both sides. 

Two papers have been produced on behalf of the prisoner: one, 
a certificate from a notary public at New York, dated 20th of 
May, 1795, that Jonathan Robbins, a mariner, had that day de- 
posed on oath before him, that he the said Jonathan Robbins was 
a citizen of the United States, and a native of Connecticut; the 
other is an affidavit of the prisoner, made in open court, that he 
is a native of Connecticut: and that about two years ago he was 
pressed from the brig Betsey of New York, on board the British 
frigate Hermione, and was detained there against his will, until 
the vessel was captured by the crew, and carried into a Spanish 
port, and that he gave no assistance. 

The motion before me has been opposed on a variety of grounds. 
It is contended, that it is a question of magnitude whether a 
citizen of the United States shall be tried by a jury of his own 
country, or in a foreign one: That the 27th article of the treaty, 
on which this motion is founded, is contrary to the constitution of 
the United States, and therefore void: that the treaty can only re- 
late to foreigners: that the fact in this case being committed on 
the high seas, the courts of the United States have competent ju- 
risdiction: that a grand jury ought to make inquest, before a party 
shall be sent away for trial. 

It was also contended, that this would strike at the root of the li- 
berties of the people: that the constitution secured the right of trial 
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by jury to the citizens; and that treaties and laws altering that, 
were of subordinate authority; and of course void: that the treaty 
making power may be abused; and it could never give authority 
to sieze a person and send him away for trial. 

It was also contended, that this is not an offence within the con- 
templation of the treaty: the word jurisdiction, means territorial 
jurisdiction; and that the act must be confined to offences commit- 
ted within the territory of either: that the sending a person in con- 
finement to be tried in a foreign country, is a punishment, not to 
be inflicted on a citizen: that the treaty is a head without a body, 
legs or arms: that the affidavits do not come up to the point, and are 
not sufficient to prevent the party being entitled to bail. 

These were the points on which the objections to this motion 
were argued. In the course of the arguments, warm and pathetic 
appeals to the passions were made on some of the old grounds of 
opposition to the treaty which I endeavoured to check, because, 
as this treaty has been ratified agreeable to the express provisions 
of the constitution, and is therein declared to be the supreme law 
of the land, and I am religiously and solemnly bound by the oath 
I have taken to administer justice according to the constitution 
and laws— it is not in my power, nor is it my inclination, ever to 
deviate therefrom. 

If we attend to the constitution, and the amendments which are 
now part of it, we shall find, that all the provisions there made 
respecting criminal prosecutions, and trials for crimes by a jury, 
are expressly limited to crimes committed within a state or dis- 
trict of the United States. Indeed, reason and common sense 
point out that it should he so: for, what control can the laws of one 
nation have over offences committed in the territories of another? 
It must be remembered also, that in the 27th article of the amend- 
ments, where it is provided that no person shall be held to answer 
for a capital offence, unless on a presentment by a grand jury, an 
exception is made to cases arising in the land or sea s-*vice, or 
even in the militia when in actual service, in time of war or pub- 
lic danger. This shows unequivocally, that trials by jury may be 
dispensed with, even for crimes committed within the United 
States; and these observations are at once an answer to all the ar- 
guments founded on the right to trials by jury, they being express- 
ly limited tu crimes committed within the United States, and even 
then with some exceptions. 

The objections made to the treaty’s being contrary to the con- 
stitution, have been so often and so fully argued and refuted, that 
I was in hopes no time would have been occupied on that subject, 
more especially as that treaty has been recognized by the legisla- 
ture of the United States and is now in full operation. It is re- 
muarkable, that in the midst of all the warmth against the treaty 
at its first publication, the 27th article was one of the few that was 
never excepted to; and I believe this is the first instance in which 
it had been held up, as dangerous to liberty. 

VOL. I. E 
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The crime of murder is justly reprobated in all countries; and : 
in commercial ones the crime of forgery is so dangerous to trade 
and commerce, that provision has been made im various treaties 
for delivering up fugitives from justice for these offences; and 
many instances may be produced of criminals sent back to be tried 
where the fact was perpetrated. 

What says the 27th article of the treaty now under considera- 
tion? In the first place it is founded on reciprocity: in the next, it is 
general to all persons, who, being charged with murder or forgery, 
whether citizens, subjects, or foreigners. 

It is for the furtherance of justice, because the culprits would 
otherwise escape punishment; no prosecution will lie against them 
in a foreign country; and if it did, it would be difficult to procure 
evidence to convict, or acquit. 

This clause is founded on the same principle, with that part of 
the constitution, which declares, that the trial for a crime shall be 
held inthe state where it shail be committed; and the act of congress 
to prevent fugitives from justice escaping punishment, declares, 
that they shall be delivered up when demanded, to be tried where 
they committed the offence, either on a bill found, or an affidavit 
charging them with the offence. 

The principle then being the same, and the one being expressly 
founded on the constitution and laws of the United States, no solid 
objection can lie against this clause of the treaty. Nor does it 
make any difference, whether the offence is committed by a citizen, 
or another person. This will obviate the objection made by the 
counsel on that head. And I cannot but take this occasion to ob- 
serve, that the two papers produced by the prisoner, are only afh- 
davits of his own, or a certificate founded on an affidavit, which 
are not evidence; and if they were, prove little or nothing. It is 
somewhat remarkable, that a man of the name of Jonathan Rob- 
bins, with the paper produced in his possession, should continue 
on board a British frigate for a length of time, under another name, 
and acting as a warrant officer, which impressed men are not like- 
ly to be entrusted with, and that he should afterwards take the 
name of Nathan Robbins, and lay in gaol here 5 or 6 months, 
without the circumstance being made known until now. 

All the arguments against delivering up the prisoner seem to 
imply that he was to be punished without a trial; the contrary of 
which is the fact: we know that no man can be punished by_the 
laws of Great Britain without a trial. If he is innocent, he will 
be acquitted; if otherwise, he must suffer. ‘This would be the case 
here, under similar circumstances. 

The objection most relied on against this motion, is to the word 
jurisdiction, in the 27th article of the treaty, and that the crime 
being committed on the high seas, the courts of the United States 
have a concurrent jurisdiction, There is no doubt that the circuit 
courts of the United States have a concurrent jurisdiction, and this 
arises under the general law of nations; and if the 27th clause of 
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the treaty in question had not expressly declared the right to de- 
mand, and the obligation to deliver over, the prisoner must have 
been tried here. 

With respect to the meaning of the word jurisdiction, I think 
the case quoted from Vattel, Book 1. c. 19. sec. 216, is conclu- 
sive, and this is corroborated by Rutherford, Book 2. c. 9. as to 
the jurisdiction over the men on board the vessels; and the clause 
itself seems to have contemplated this, because the word jurisdic- 
tion, is used distinctly from countries in the next line; and this 
shows, that territorial jurisdiction, as contended for, cannot apply 
to the present case. 

When application was first made, I thought this a matter for the 
executive interference, because the act of congress respecting fu- 
gitives from justice, from one state to another, refers it altogether 
to the executive of the states; but as the law and the treaty are 
silent on the subject, recurrence must be had to the general powers 
vested in the judiciary by law and the constitution, the 3d arti- 
cle of which declares the judicial power shall exteud to treaties, 
by express words. 

The judiciary have in two instances in this state, where no pro- 
visions were expressly stipulated, granted injunctions to suspend 
the sale of prizes under existing treaties. If it were otherwise, 
there would be a failure of justice. 

I have carefully reviewed the arguments advanced by the conn- 
sel for the prisoner. I have looked into the constitution, the trea- 
ty, the laws, and the cases quoted: and upon a full investigation of 
them all, I am of opinion, that from the affidavits filed with the 
clerk of the court, there is sufficient evidence of criminality to jus- 
tify the apprehension and commitment of the prisoner for trial, for 
murder committed on board a ship of war belonging to his Bri- 
tannic majesty, on the high seas: that requisition having been made 
by the British consul, the officer authorised to make the same, in 
virtue of the 27th article of the treaty of amity and commerce be- 
tween the United States and Great Britain, I am bound by the 
express words of that clause of the treaty, to deliver him up to 
justice. And I do therefore order and command the marshal, in 
whose custody the prisoner now is, to deliver the body of the said 
Nathan Robbins, alias Thomas Nash, to the British consul, or such 
person.or persons as he shall appoint to receive him. 

The judgment being pronounced, the court was immediately ad- 
journed; the irons were replaced on the prisoner, and he was de- 
livered over by the constables, to a detachment of federal troops, 
who had before been placed under arms opposite the court house, 
and had continued there during the sitting of the court. The 
troops immediately delivered up the prisoner to Lieut. Jump, of 
his Britannic majesty’s sloop Sprightly, then lying in this harbour, 
and which sailed with the prisoner on Saturday morning for Ja- 
malica. 
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[The following article in defence of the conduct of the president 
of the United States, appeared in the Virginian Federalist, a few 
days after this decision. It was attributed, at the time, to a gen- 
tleman who now occupies one of the most important stations in 
our government, and is therefore entitled to a place in our Four- 
nal. | 

I observe in a late paper of the Examiner, several strictures on 
the case of Robbins, who was delivered to the British consul at 
Charleston, under the 27th article of the treaty of Amity and 
Commerce between Great Britain and America, censuring the 
measure in general, but reprobating the conduct of the president 
in a particular manner. These strictures calculated to exasperate 
the public mind, would probably lose their effect upon a fair ex- 
planation of the nature of the business, and therefore I have thought 
it worth while for the sake of removing unjust impressions, and 
satisfying the minds of those, who really wish for information re- 
lative to the necessary mode of proceeding in cases of that kind, 
to endeavour to make a just representation of the matter, as far 
as i am able to understand the case from the mutilated publica- 
tions which we have seen of it. 

As to the opinion of the learned judge upon the case, I shall 
not enter into any arguments in support of it; because they would 
be useless and unnecessary, as the reasoning contained in his own 
excellent speech upon the subject is perfectly correct, and must 
be convincing to every unprejudiced mind. 

I shall therefore confine myself to that part of the case which 
respects the president’s letter only: which I am induced to do, not 
because I think it needs any justification with candid men, who 
know the nature of such proceedings, but because I wish to pre- 
vent the effects which are intended to be produced from it, upon 
the minds of those who do not possess the kind of information ne- 
cessary to enable them to judge impartially on the subject. 

The case from the publication, which I have seen, I sup- 
pose to be this. The British government having discovered that 
Robbins was in Charleston, applied to the judge for a warrant to 
secure him until application could be made to government for him. 
The warrant was granted, and an application, with the evidences 
of the charge, were laid before the president—who, being satisfied 
that it was a case within the treaty, directed the judge, ashe was 
arrested under his warrant, to deliver him up, and the single ques- 
tion is, whether this proceeding in the present case was regular. 

By the treaty of amity made when the two nations neither did 
nor could contemplate this, or the case of any other individual, it 
is mutually stipulated that fugitives from justice who have been 
guilty of murder or forgery in one of the nations, and have taken 
shelter in the territories of the other, shall be delivered up to the 
injured government. Those stipulations are reciprocal, and Ame- 
rica, whenever a case shall happen, will have the same right to 
demand a fugitive of Great Britain, that the latter had to demand 
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Robbins of the United States. Nor can either nation refuse, for 
the words are positive. They are, “t It is further agreed, that his 
majesty and the United States, ori mutual requisitions, by their 
respective ministers or officers authorised to make the same, will 
deliver up to justice all persons, who, being charged of murder or 
forgery, committed within the jurisdiction of either, shall seek an 
asylum within any of the countries of the other, provided that this 
shall only be done on such evidence of criminality, as, according 
to the laws of the place, where the fugitive or persons charged 
shall be found, would justify his apprehension and commitment 
for trial, if the offence had there been committed. The expense 
of such apprehension and delivery shall be borne and defrayed by 
those who make the requisition and receive the fugitive.” These 
words contain an absolute engagement to deliver such characters 
up, and neither nation can refuse or neglect it without a violation 
of the treaty. 

It is therefore a certain fact, that Great Britain, by the express 
words of the treaty, had a right to demand Robbins in the present 
case; who was accused of murder, one of the enumerated offences 
for which fugitives were to be delivered up. 

There must therefore have been some mode of carrying the pro- 
vision of the treaty in this respect into execution, or else the arti- 
cles would be nugatory; and it would be absurd to suppose the 
parties meant to stipulate for a thing which could not be perform- 
ed. 

The question then is, what mode should be pursued when a re- 
quisition of this kind is made, and what proceedings should take 
place in order to comply with it. 

The treaty has not pointed out any mode, and therefore we 
must recur to principles and the nature of things, in order to dis- 
cover it. 

As nations do not communicate with each other, but through 
the channel of their government, the natural, the obvious and the 
proper mode, is an application on the part of the government, (re- 
quiring the fugitive) to the executive of the nation to which he 
has fied, to secure and cause him to be delivered up. 

1: Because the government being the only channel of commu- 
nication between the nations, the British government in cases of 
this kind has nothing to do with the detail and internal regulations 
of ours, nor we with theirs. For as the governments have respec- 
tively undertaken to do the thing which is required, the injured, 
nation is not concerned any further with the business than merely 
to exhibit the proofs and call on the other for the performance of 
the treaty; and the nation called on, must attend to the details and 
internal regulations themselves. 

2. Because the government to which the fugitive has fled ought 
to be informed, why an inhabitant is forced away from its territo- 
ries; and therefore a removal of any person therefrom, without an 
application to the chief magistrate, would not only be dangerous to 
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the personal safety of individuals, but would be an indignity, and 
affront which ought not to be offered. 

3. Because without such an application, the injured nation could 
not complain of an infraction of the treaty on the part of the other 
government in not delivering up the fugitive. For it would be an 
irresistible argument to such a complaint, that no application was 
ever made to the government itself. Nor would it strengthen the 
complaint, that an application was made to some inferior author- 
ity; because an application to subordinate officers who do not re- 
present the general national concerns, would not oaly be improper 
on account of the inconvenient practices it might introduce, (for 
by that means a man might be carried off, without government 
having an opportunity of protecting him) but, in case the requisi- 
tion were not.complied with, could not be a just ground of re- 
proach to the government itself, which was never informed of the 
application. 

4. Because it is manifest from what has been said, as well as 
from the very nature of things, that government must have a right 
to decide whether a fugitive should be delivered up or not. For 
it is a mere question of state, and all questions relative to the af- 
fairs of the nation emphatically belong to the government to de- 
cide upon. 

Therefore, in case of a requisition for a fugitive by the United 
States from Great Britain, the application would be to the execu- 
tive, and not to the judiciary, or any other inferior department of 
the government. 

It follows therefore that an application to the government itself 
is essential; and accordingly in the case under consideration, such 
an application was actually made. 

But surely the business was not to rest there. Some further 
steps were necessary, or else the application would have been to 
no purpose. 

The government, as we have already seen, was bound by en- 
gagement, to cause delivery to be made; and ‘therefore the presi- 
dent was under the necessity of taking some order in the business, 
which might produce the object of the application. For having 
been informed, that the man was under confinement, upon *the 
charge on which the application was made until the determination 
of government upon the subject could be known; he was bound to 
give some directions in the business, so that the prisoner might 
either be liberated or delivered up; and those directions could only 
be given in writing. 

If the president had said to the British ambassador, you must 
apply to the judge, under whose warrant he was arrested, and he 
will deliver the prisoner to you, the obvious answer would have 
been, “ Sir, I cannot do so without your warrant. If I apply to 
your ’indge, I shall certainly be told again as I was told before, 
that he cannot interfere in a business of state, without the know- 
ledge of government; and it will be in vain for me to tell him that 
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I have your instructions upon the subject, unless I am able to pro- 
duce some evidence of them.” 

It follows, therefore, that the president was bound to give some 
written instructions upon the subject; because no other would, or 
vught to have been credited by the judge. 

I'he only question then is, whether the letter of the secretary 
of state contained the proper instructions or not? 

If I am right in my position, that the application in all such 
cases should be made to the executive, and that the executive has 
a right to decide whether the requisition should be complied with 
or not; it follows necessarily, that when information was given to 
the judge, that application had been made, it ought to have been 
accompanied with some expression of the will of government upon 
the subject. For it would have been ridiculous in the president 
to have ordered a letter to be written to the judge, informing him 
that such an application had been made, without informing him 
also what government had resolved to do in the business; because 
that would have left the judge exactly where he was; and he would 
have been at liberty to have considered it as a mere private letter 
from one gentleman to another, and not as an official document, on 
which he was bound to act. So that, if under that impression he 
had resolved to have taken no steps in the business, he not only 
would have stood excused himself, but the British government 
would have had just cause to complain, that our conduct was illu- 
sory, and that the stipulations of that treaty were evaded. 

But, if it be admitted that any declaration of the president was 
necessary upon the subject, more eligible terms than those used by 
the secretary of state, even according to the garbled publication 
which we have of them, could not have been chosen. For they 
are the usual phrases all over the United States, from the governor 
down to the county court magistrate. There is not a mandate of 
any kind in use amongst us, which does not contain the word re- 
guire; and it will surely be admitted that the word “ advise,” is at 
least as harmless as the words “ command” and “at your peril,” 
which are to be found in the warrant of every superior to his infe- 
rior officer throughout the United States. 

Let me now then ask any candid man if the inference drawn by 
the Examiner from this letter, namely, that the president had en- 
deavoured to influence the opinion of a judge in a matter depend- 
ing before him, be a correct one? 

On the contrary, it is manifest from what has been said, that the 
matter never was, nor could be regularly before the judge, until 
he had received this letter, which was the ground and foundation 
on which he was to proceed. Untill then he had no authority to 
act definitely upon the question; and so the judge evidently ap- 
pears to have considered it himself. For it was handed to the 
counsel on both sides, plainly as the authority on which he pro- 
ceeded. Otherwise he would not have shown it at all, or else he 
would have done it in a very different manner, 
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32 Case of Fonathan Robbins. 


It was therefore a mere official paper, and not a letter, which 
was intended to be intruded upon the judge, in order to influence 
his determination in a matter depending before him. It was it- 
self the very process, if I may use the expression, which brought 
the case before the judge. 

Perhaps it will be said that the judge himself has denied the 
authority of the executive; and there is a passage in his speech 
which looks that way. 

But this is a part of the opinion of the judge, which seems liable 
to be questioned; and I strongly suspect it is not truly stated in 
the public prints, or else it comes to this, that the judge was of 
opinion that every thing relative to treaties was to be transacted 
by the judges, and not by the executive: a position which he 
certainly did not mean to maintain; and therefore the passage al- 
luded to, ought to be understood with some qualification. 

Perhaps the following solution may reconcile his opinion with 
the doctrine I have been contending for. 

The judge probably meant to say; that he once thought it a 
question which exclusively belonged to the executive, and there- 
fore, that he, as a judge, could not in any manner be required to 
aid in the execution of the treaty. But finding, by recurrence to 
the constitution, that the judicial power extended to treaties, he. 
was then satisfied that the judges might be called on where cir- 
cumstances rendered it proper, to take the necessary steps, in order 
to have the treaty carried into effect, as by issuing a warrant to 
secure the fugitive, until the determination of government could 
be known, and after that was promulgated, giving the necessary 
orders for carrying the determination into effect. 

With this qualification, the opinion of the judge was correct, 
and I therefore incline to think that he ought to be so understood 
in the passage under consideration. 

Upon the whole, the president appears to have done no more 
than his duty. 

For suppose it had been said that the British government had 
applied to the president for a fugitive from justice under the trea- 
ty, and that the latter, instead of ordering him to be delivered up, 
had refused or neglected to do it without assigning any reason for 
it: How could the president have justified his conduct in that case? 
And might it not then have been said with propriety, that he had 
neglected his duty and omitted to execute one of the supreme 
laws of the land, which he was bound to observe and have carri- 
into effect? 

In short, if some men would use but half the industry in exam- 
ining into the real motives of the president’s conduct upon any 
occasion, that they do in finding out reasons to reproach him, they 
would soon be convinced that.in no instance of his administration 
has he either encroached upon the duty of others, oy omitted to 
perform his own. 











TRIAL OF WILLIAM PENN, 


Notwithstand 1g a body of soldiers had taken possession of the 
meeting house in ‘* Gracious street,”* August 15th, 1670, William 
Penn, preached in the immediate vicinity as before. On this, he 
was apprehended, committed by the lord mayor, and tried for the 
same, along with William Meadf at the Old Bailey, on the first, 
third, fourth, and fifth of September following. On this occasion, 
the bench consisted of: 


Samuel Starling, lord mayor. 
John Howel, recorder. 
Thomas Bludworth, 7 
William Peak | ~ 
Richard Ford 





Sir John Robinson > Aldermen. 
Joseph Shelden 

‘ Richard Brown i" 
John Smith 
James Edwards ‘ Sheriffs. 


It is important here that the names of the jury should be also 
recorded, not only as a mark of respect to them, but also as an 
example to their fellow subjects, viz. 


1. Thomas Veer, 
2. Edward Bushel, 
3. John Hammond, 
. Charles Wilson, 
Gregory Walklet, 
John Brightman, 
William Plumsted, 
. Henry Heley, 
. James Damask, 
10. Henry Michel, 
11. William Lever, 
12. John Baily. 
‘The indictment purported, “that William Penn and William 
Mead, the latter, late of London, linen draper, with divers per- 
sons to the jurors unknown, to the number of three hundred, did 


DONT KS 


unlawfully assemble, and congregate themselves with force of 


arms, &@c. to the disturbance of the peace of our lord the king; 
and that William Penn, by agreement between him and William 


* Grace church street. re 
+ Mr. Mead had been originally a tradesman in London; but, during the civil 


wars, he, like many others, obtained a commission in the army, and was known 
by the appellation of captain Mead. It is not at all improbable, that he took the 
same side as William Penn’s father, and, indeed, his conduct on this occasion 
displays somewhat of the republican intrepidity of those days. 
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34 Trial of William Penn. 


Mead, did take upon himself to preach and speak, in contempt of 
the said lord the king, and of his law, to the great disturbance of 
his peace,” &c. 

Having pleaded “ not guilty,” the court adjourned until the 
afternoon, and the prisoners being again brought to the bar, were 
there detained during five hours, while house breakers, murderers, 
&c. were tried. On the 2d of September, the same ceremony took 
place as before, with only this difference, that on one of the officers 
pulling off the hats of the two prisoners, the lord mayor exclaimed: 
“¢ Sirrah, who bid you put off their hats? put on their hats again?” 

Recorder to the Prisoners.—Do you know where you are? Do 
you know it is the king’s court? 

Penn, I know it to be a court, and I suppose it to be the king’s 
court. 

Recorder. Do you not know there is respect due to the court? 
And why do you not pull off your hat? 

Penn. Because I do not believe that to be any respect. 

Recorder. Well, the court sets forty marks a piece upon your 
heads, as a fine for your contempt of the court. 

Penn. I desire it may be observed, that we came into the court 
with our hats off (that is, taken off) and if they have been put on 
since, it was by order of the bench; and, therefore, not we, but 
the bench should be find. : 

After this, the jury were again sworn, on which sir J. Robinson, 
lieutenant of the Tower, objected against Edward Bushel, as he 
had not kissed the book, and theretore, would haye him sworn 
again; “though, indeed, it was on purpose to have made use of 
his tenderness of conscience in avoiding reiterated oaths to have 
put him by his being a juryman, apprehending him to be a person 
not fit to answer their arbitrary ends.”* 

James Cook, the first witness, being called, swore that he saw 
Mr. Penn speaking to the people in Grace church street, but 
could not hear what he said, on account of the noise. Richard 
Read deposed exactly in the same manner, and to the same effect; 
but added, that he “saw captain Mead speaking to lieut. Cook, 
yet what he said he could not tell.” The third witness was equally 
incompetent to prove any thing against Mr. Penn; and as “ for 
captain Mead,” said he, “I did not see him there.” ~ 

Mr. Recorder Howel. What say you, Mead, were you there? 

William Mead. It is a maxim of your own law, nemo tenetur 
accusare seipsum; which, if it be not true Latin, I am sure it is 
true English, ‘* that no man is bound to accuse himself;” and why 
dost thou offer to ensnare me with such a question? Doth not this 


* See a scarce and valuable tract, printed for William Butler, 1682, tand en- 
titled, ‘* The; eople’s ancient and just liberties asserted, in the trial of William 
Penn and William Mead, at the sessions held at the old Bailey, &c. against the 
most arbitrary procedure of that court.” ‘ Wo unto them that decree un- 
righteous decrees, and write grievousness, which they had prescribed to turn 
away the needy from judgment, and take away,”’ Xc. Isai. x. 1, 2. 





saith Sens Stel ee 





<p, 


SLO SS RRR Ae) ia Fhe lee eh la 
ee ee geet Sas Satire nes file Sharan tl page ee) aaa c i 


ee 














Trial of William Penn. $5 


show thy malice? Is this like unto a judge that ought to be counsel 
for the prisoner at. the bat 

Recorder. Sir, hold your tongue; I did not go about to ensuare 
you. 

Penn. We confess ourselves to be so far from recanting, or de- 
clining to vindicate the assembling of ourselves to preach, pray, 
or worship the eternal, holy, just God! that we declare to all the 
world, that we do believe it to be our indispensable duty to meet 
incessantly upon so good an account; nor shall all the powers upon 
earth be able to divert us from reverencing and adoring our God 
who made us. 

Alderman Brown. You are not here for worshipping God, but 
for breaking the law; you do yourselves great wrong in going on 
in that discourse. 

Penn, I affirm I have broken no law, nor am I guilty of the 
indictment that is laid to my charge; and to the end the bench, 
the jury, and myself, with these that hear us, may have a more 
direct understanding, I desire you would let me know by what 
law it is you prosecute rae, and upon what law you grounded my 
indictment? 

Recorder. Upon the common law, 

Penn. Where is that common law? 

Recorder. You must not think that I am able to run upso many 
years, and eversomany adjudged cases, which we call common 
law, to answer your curiosity. 

Penn. This answer, I am sure, is very short of my question; 
for, if it be common, it should not be so hard to produce. 

Recorder. Sir, will you plead to your indictment? 

Penn. Shall I plead to an indictment that hath no foundation in 
law? If it contain that law you say I have broken, why should 
you decline to produce that law, since it will be impossible for the 
jury to determine or agree to bring in their verdict, who have not 
the law produced by which they should measure the truth of this 
indictment, and the guilt, or contrary, of my fact? 

Recorder, You are a saucy fellow; speak to the indictment, [At 
this time, several upon the bench urged hard upon the prisoner to 
bear him down. | 

Penn. I say it is my place to speak to matter of law, I am ar- 
raigned a prisoner; my liberty, which is next to life itself, is now 
concerned; you are many mouths and ears against me, and if I 
must not be allowed to make the best of my case, it is hard: I say 
again, unless you show me, and the people, the law you ground 
your indictment upon, I shall take it for granted, your proceedings 
are merely arbitrary. ith 

Recorder. The question is—Whether you are guilty of this in- 
dictment? 

Penn. The question is not whether I am guilty of this indict- 
ment, but whether this indictment be legal? It is too general and 
imperfect an answer, to say it is the common law, unless we knew 
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36 Trial of William Penn. 


both where and what it is; for where there is no law, there is no 
transgression; and that law which is not in being, is so far from 
being common, that it is no law at all? : 

Recorder, You are an impertinent fellow; will you teach the 
court what law is? It is Lex non scripta, that which many have 
studied thirty or forty years to know, and would you have me to 
tell you in a moment? 

Penn, Certainly, if the common law be so hard to be under- 
stood, it is far from being common; but if the lord Coke, in his 
Institutes, be of any consideration, he tells us that common law is 
common right, and that common right is the great charter of pri- 
vileges confirmed, 9 Henry 3, 29, 25. Edward I, 1 and 2; Edward 
III. 8. Coke Instit. 2 p. 56., I design no affront to the court, but 
to be heard in my just plea, and I must plainly tell you, that if you 
will deny me CGyer of the law, which you say I have broken, you 
do at once deny me an acknowledged right, and evidence to the 
whole world, your resolution to sacrifice the privileges of English- 
men, to your sinister and arbitrary designs. 

Recorder. ake him away: my lord, if you take not some course 
with this pestilent fellow to stop his mouth, we shall not be able to 
do any thing to night. 

Lord Mayor. Take him away, take him away, turn him into the 
Baile Dock. 

Penn. These are but so many vain exclamations: Is this justice 
or true judgment? Must I, therefore, be taken away, because I 
plead for the fundamental laws of England? However, this I 
leave upon your consciences who are of the jury (and my sole 
judges) that if these ancient fundamental laws, which relate te 
liberty and property, and are not limited to particular persuasions 
in religion, must not be indispensably maintained and observed, 
who can say he hath a right to the coat upon his back? 

Recorder. Be silent there. 

Penn. I am not to be silent in a case wherein I am so much 
concerned, and not only myself, but many thousand families 
besides, 

They now dragged him into the Baile Dock; but William Mead, 
being still left in court, spoke as follows: “ You men of the jury, 
here I do now stand to answer to an indictment against me, which 
is a bundle of stuff, full of lies and falsehoods: for therein am I 
accused, that I met v2 et armi, illicite et tumultuose. ‘Time was 
when I had freedom to use a carnal weapon, and I thought I feared 
no man; but now I fear the living God, and dare not make use 
thereof, nor hurt any man. You men of the jury who are my 


judges, if the record will not tell you what makes a riot, a rout, 
or an unlawful assembly, Coke, he that once they called the 
lord Coke, tells us, that a riot is when three or more are 
met together to beat a man, or to enter forcibly into another man’s 
land, to cut down his grass, his wood, or break down his pales.” 
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Trial of Wilkam Penn. 39 


Recorder. 1 thank you, sir, that you will tell me what the law 
is.—[{Scornfully pulling off his hat.) 

Mead. Thou mayest put on thy hat, I have never a fee for thee 
now. 

Alderman Brown. He talks at random; one while some other 
religion; and now a quaker, and next a papist. 

Mead, Turpe est doctori cum culpa redarguit ad ipsum. [It is 
shameful for a man who pretends to instruct, when he is confuted 
by his own accusation. | | 

Lord Mayor. You deserve to have your tongue cut out. 

Recorder. If you discourse in this manner, I shall take occasion 
against you. 

Mr. Mead having been now also thrust into the Baile Dock, 
the following charge was given to the jury, in the absence of the 
prisoners: 

Recorder. You have heard what the indictment is. It is for 
preaching to the people, and drawing a tumultuous company after 
them; and Mr. Penn was speaking—If they should not be dis- 
turbed, you see they will go on; there are three or four witnesses 
that have proved this, that he did preach there, that Mr. Mead 
did allow of it; after this, you have heard by substantial witnesses 
what is said against them. Now we are upon the matter of fact, 
which you are to keep to and observe, what has been fully sworn, 
at your peril. 

Penn. {With a loud voice, from the Baile Dock] I appeal to the 
jury, who are my judges, and this great assembly, whether the 
proceedings of the court are. not most arbitrary, and void of all 
law, in offering to give the jury their charge in the absence of the 
prisoners. I say it is directly opposite to, and destructive of, the 
undoubted right of every English prisoner, as Coke, in the 2d 
Inst. 29, on the chap. of Magna Charter speaks. 

Recorder. Why ye are present; you do hear, do you not? 

Penn. No thanks to the court that commanded me into the 
Baile Dock; and you of the jury take notice, that I have not been 
heard; neither can you legally depart the court before I have been 
fully heard, having at least ten or twelve material points to offer, 
in order to invalid their appointment. 

Recorder. Pull the fellow down; pull him down. 

Juead. Are these proceedings according to the rights and privi- 
leges of Englishmen, that we should not be heard? 

Recorder. Take them away into the hole. 

The jury were now desired to go up stairs, in order to agree 
upon a verdict; and the prisoners remained in the “ stinking hole.” 
After an hour and a half’s time, eight came down agreed, but four 
remained above, until sent for. The bench used many threats to 
the four that dissented; and the recorder, addressing himself to 
Mr. Bushel, said: “ Sir, you are the cause of this disturbance, and 
manifestly show yourself an abettor of faction. I shall set a mark 
upon you, sir.” } 
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38 Trial of William Penn. 


Alderman Sir ¥. Robinson, lieut. of the tower. Mr. Bushel, I 
have known you near this 14 years; you have thrust yourself upon 
this jury, because you think there is some service for you; [I tell 
you, that you deserve to be indicted more than any man that hath 
been brought to the bar this day. 

Mr. Bushel, No, sir John, there were three score before me; 
and I would willingly have got off, but could not. 

Alderman Bludworth. Mr. Bushel, we know what you are. 

Lord Mayor. Sirrah, you are an impudent fellow; I will put a 
mark upon you! 

The jury being then sent back to consider their verdict, remain- 
ed for some time; and, on their return, the clerk having asked in 
the usual manner: “ Is William Penn guilty of the matter where- 
in he stands indicted, or not guilty?” the foreman replied, ‘* Guilty 
of speaking in Gracious street.” 

Court. Is that all? 

Foreman. That is all I have in commission. 

Recorder, You had as good say nothing. 

Lord Mayor. Was it not an unlawful assembly? You mean he 
was speaking to a tumult of people there? 

foreman. My lord, this was all I had in commission. 

Here some of the jury seeming “to buckle to the questions of 
the court,” Mr. Bushel, Mr. Hammond, and some others, oppos- 
ed themselves, and said, “ they allowed of no such terms as an 
unlawful assembly:” at which the lord mayor, the recorder, sir 
J. Robinson, lieutenant of the tower, and alderman Bludworth 
** took great occasion to vilifie them with most opprobrious lan- 
guage,” and this verdict not serving their turn, the recorder ex- 
pressed himself thus: “ The law of England will not allow you to 
part till you have given in your verdict, therefore go and consider 
it once more.” 

On this the jury declared, that they had given in their verdict, 
and could give in no other. They withdrew, however, after de- 
manding and obtaining pen, ink, and paper, and returning once 
more, at the expiration of half an hour, the foreman addressed 
himself to the clerk of the peace, and presenting the following 
decision, said, here is our verdict: “ We the jurors, hereafter 
named, do find William Penn to be guilty of speaking or preach- 
ing to an assembly met together in Gracious street, the 14th of 
Aug. last, 1670; and that William Mead is not guilty of the said 
indictment. 

Foreman. Thomas Veer. 

Edward Bushel,” &c. 

Lord Mayor, What! will you be led by such a silly fellow as 
Bushel? An impudent canting fellow: I warrant you, you shall 
comé no more upon juries in haste: you are a foreman indeed! I 
thought you had understood your place better. 

Recorder. Gentlemen, you shall not be dismissed till we have a 
verdict that the court will accept, and you shall be locked up with- 
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eut meat, drink, fire, and tobacco; you shall not think thus to abuse 
the court; we will have a verdict by the help of God, or you shall 
starve for it. 

Penn. My jury, who are my judges, ought not to be thus me- 
naced; their’ verdict should be free, and not compelled; the bench 
ought to wait upon [for] them, but not forestal them. I do desire 
that justice may be done, and that the arbitrary resolves of the 
bench may not be made the measure of my jury’s verdict. 

Recorder. Stop that prating fellow, or put him out of the court. 

Lord Mayor. You have heard that he preached, that he gather- 
ed a company of tumultuous people, and that they not only did 
disobey the martial power, but the civil also. 

Penn. It is a great mistake; we did not make the tumult, but 
they that interrupted us! The jury cannot be so ignorant as to 
think that we met there with a design to disturb the civil peace, 
since, first, we were by force of arms kept out of our lawful 
house, and met as near it in the street, as their soldiers would 
give us leave; and secondly, because it was no new thing, and it 
is known that we are a peaceable people, and cannot offer violence 
_toany man. ‘The agreement of twelve men is a verdict in law; 
and such a one being given by the jury, I require the clerk of the 
peace to record it, as he will answer at his peril. And if the jury 
bring in another verdict, contradictory to this, I affirm they are 
perjured men in law, Then looking towards them, be emphati- 
cally added, “ You are Englishmen! mind your privilege, give not 
away your right!” 

One of the jury having pleaded indisposition, and desired to be 
dismissed, the lord mayor said, “ You are as strong as any of 
them; starve then, and hold your ’ principles.” 

Recorder. Gentlemen you must be contented with your hard 
fate, let your patienee overcome it; for the court is resolved to 
have a verdict, and that before you can be dismissed. 

Fury. We are agreed! 

The court now swore several of its officers to keep the jury all 
night, without meat, drink, fire, &c. and adjourned to seven o’clock 
next morning, which proved to be Sunday. They were then brought 
up as before, when, having persevered in their verdict, Mr. Bushel 
was reproved asa factious fellow, by the lord mayor; on this he 
replied, that he acted “conscientiously.” The other observed, 
that such a conscience would cut his throat; ‘ but I will cut yours,’ 
added he, ‘so soon as I can.’ 

Mr. Penn now asked the recorder, if he allowed the verdict 
given in respect to William Mead? That magistrate replied, no; 
as they were both indicted for a conspiracy, and one being found 

‘not guilty,” and not the other, it could not be a verdict. 

Penn. If not guilty be not a verdict, then ag make of thie 
jury, and Magna Charta, but a mere nose of wax! I affirm. that 
the consent of a jury is a verdict in law; and if William Mead be 
not guilty, I am clear, as I could not possibly conspire alone. 
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40 Trial of William Penn. 


The jury again received a charge; were sent out; returned, and 
presented the same verdict. On this, the recorder threatened 
Mr. Bushel, and said, ‘“t while he had any thing to do in the city, 
he would have an eye upon him!” The lord mayor termed him 
a pitiful fellow, and added, “ I will cut his nose.” 

Penn. It is intolerable that my jury should be thus menaced: 
Is this according to the fundamental laws? Are not they my 
proper judges by the great charter of England? What hope is 
there of ever having justice done, when juries are threatened, and 
their verdicts rejected? I am concerned to speak, and grievous 
to see such arbitrary proceedings. Did not the lieut. of the tower 
render [treat] one of them (the jury) worse thana felon? And do 
you not plainly seem to condemn such for factious fellows, who 
answer not your ends! Unhappy are those juries who are threat. 
ened to be fined, and starved, and ruined, if they give not in ver- 
dicts contrary to their consciences. 

Recorder. My lord, you must take a course with that same 
fellow. 

Lord Mayor. Stop his mouth, jailor, bring fetters, and stake him 
to the ground. 

Penn. Do your pleasure; I matter not your fetters! 

Recorder. Till now, I never understood the reason of the policy 
and prudence of the Spaniards, in suffering the Jnguzsztzon among 
them; and certainly it will never be well with us, till something 
like unto the Spanish Inquisition be in England. 

The jury were once more required to give another verdict; Mr, 
Lee, the clerk, was also desired to draw up a special one, which 
he declined, and the recorder threatened to have the jurors carted 
about the city, as in Edward I[I1.’s time. The foreman remon- 
strated in vain, that another verdict wouid be a force on them to 
save their lives; and the jury refused to go out of court until 
obliged by the sheriff. On this, the court immediately adjourned 
until next morning at seven o’clock, when the prisoners were, as 
usual, brought from Newgate, and, being placed at the bar, the 
clerk demanded, is William Penn guilty, or not guilty? Foreman, 
Not guilty!’ Is William Mead guilty, or not guilty? Foreman. 
Not guilty! The bench being still dissatisfied, each of the jury 
was required to answer distinctly to his name, ‘which being done, 
and they proving unanimous, the recorder spoke as follows: 

I am sorry, gentlemen, you have followed your own judgments 
and opinions rather than the good and wholesome advice that was 
given you. God keep my life out of your hands! But for this 
the court fines you forty marks a man, and [commands] imprison- 
ment until paid. 

Willam Penn. 1 demand my liberty; being freed by the jury. 

Lord Mayor. No, you are in for your fines, for contempt of the 
court. 

Penn, I ask if it be according to the fundamental laws of En- 
gland, that any Englishman should be fined, or amerced, but by 
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On the Authority of Consuls. At 


the judgment of his peers, or jury? since it expressly contradicts 
the 14th and 29th chapter of the great charter of England, which 
says, “‘ No freemen ought to be amerced, but by the oath of good 
and lawful men of the vicinage.” 

Recorder, Take him away, take him away; take him out of the 
court. 

Penn. I can never urge the fundamental laws of England, but 
you cry, take him away, take him away! But it is no wonder, since 
the Spanish inquisition hath so great a place in the recorder’s 
heart. God Almighty, who is just, will judge you for all these 
things. 

Both jury and prisoners were now forced into the Baile-Dock, 
for non-payment of their fines, whence they were carried to New- 
gate. These proceedings, of course, aroused the attention of a 
nation, justly jealous of the government of such a profligate and 
arbitrary prince as Charles II. and indignant at the conduct of such 
a judge as Howel. Sir Thomas Smith, about a century before, 
had considered the fining, imprisoning, and punishing of juries, 
to be violent, tyrannical, and contrary to the custom of the realm 
of England. While the celebrated sir Matthew Hale, who had 
been chief baron of the exchequer, and chief justice of the king’s 
bench, in this very reign, observed, in his Pleas of the Crown, p. 
313, that it would be a most unhappy case for the judge himself, 
if the prisoner’s fate depended upon his directions, and unhappy 
also for the prisoner; as, if the judge’s opinion must rule the ver- 
dict, the trial by jury would be useless. 

Edward Bushel, a citizen of London, whose name deserves to 
be handed down to posterity with applause, immediately sued out 
a writ of habeas corpus. Upon the return, it was stated, that he 
had been committed “ for that, contrary to law, and against full 
and clear evidence openly given in court, and against the direction 
of the court in matter of law, he, as one of a jury, had acquitted 
William Penn and William Mead, to the great obstruction of 
justice.” This cause was at length heard in the superior court; 
and, after a solemn argument before the twelve judges, the above 
was resolved to be ‘an insufficient cause for fining and committing 
the jury.” They were accordingly discharged, and they brought 
actions for damages. 





ON THE AUTHORITY OF CONSULS. 


Is a deed, power of attorney, or other public instrument, ac- 
knowledged before, and certified by, an American consul, in a fo- 
reign country, under his official seal, and relating to persons or 
property in the United States, an authentic document to serve in 
our state courts and in courts of the United States? 

The following circumstances have given rise to this question: 
G 
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2 On the Authority of Consuls. 


Some time ago Madame Moreau, widow of the late general Mo- 
reau, appeared before the consul of the United States for Paris, 
and acknowledged a general power of attorney to Henry Casimer 
de Rham, of New York, to transact and settle her business in the 
United States; that procuration was sent to Mr. de Rham, who it 
is said, communicated it to Mr. Robinson his counsel; Mr. Robin- 
son found the power invalid because the consular act was not en- 
titled to faith in the New York courts; another power in blank, 
was sent te Madame Moreau to be executed, and lest this should 
be “void and of no effect,” the following Dedimus Potestatem 
was subjoined to it: 


‘‘ The people of the state of New York to Isaac Cox Barnet, Esquire, consul of 
the United States of America for Paris, and agent of claims, greeting: Know ye 
that we have given unto you full power and authority in pursuance of a statute 
(L.S.) of the state of New York, entitled an act, supplementary to an act con- 
cerning deeds,” passed 8th of March 1817, to take acknowledgment or proof of 
the execution of the deed or writing above written, and when you shall have so 
taken the same, you return the said deed with your certificate annexed, to the 
person froin whom you shall receive the same. Witness, JAMEs Kenvt, Esq. our 
chancellor at the city of Albany the twenty-eighth day of July in the year of our 
Lord one thousand eight hundred and eighteen. 

Signed, ‘* Edm. Elmendorf, clerk in chancery.”’ 


It is not exactly known on what law or usage Mr. Robinson 
founded his pretence of the .consul’s incompetency to receive ac- 
knowledgments or declarations to powers of attorney, and the in- 
validity of his official certificate setting forth the fact; but the fol- 
lowing are the authorities on which I ground the belief that the 
returning of the act, in the manner above recited cannot be justi- 
fied either by law or policy. I have no pretensions to a critical 
law knowledge, and am only guided by what I believe to be the 
plain dictates of common sense. If I err I shall be happy to be 
corrected either by Mr. Robinson himself, or any other learned 
gentleman of the bar. The constitution of the United States de- 
clares that he (the president) shall nominate, and by and with the 
advice and consent of the senate, shall appoint ambassadors, other 

ublic ministers and consuls.”—Const. art. 2, sect. 2, clause 2. 

*« The congress shall have power 

To make all laws which shall be necessary and proper for carry- 
ing into execution the foregoing powers and all other powers vested 
by this constitution in the government of the United States, or in 
any department or office thereof.””—Ibid, art. 1, sect. 8, clause 18. 

** Full faith and credit shall be given in each state to the public 
acts, records, and judicial proceedings of every other state. And 
the congress may, by general laws, prescribe the manner in which 
such acts, records and proceedings, shall be proved, and the effect 
thereof.—Ibid. art. 4, sect. 1. 

“* This constitution, and the laws of the United States which shall 
be made in pursuance thereof, and all treaties made, or which 
shall be made under the authority of the United States, shall be 
the supreme law of the land; and the judges in every state shall 
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be bound thereby, any thing in the constitution or laws of anv 
state to the contrary notwithstanding.” ; 

‘‘ The senators and representatives before mentioned, and the 
members of the several state legislatures, and all executive and ju- 
dicial officers, both of the United States and of the several states, 
shall be bound by oath or affirmation, to support this constitution.” 
Ibid. art. 6, clauses 2, and 3, 

‘* Consuls and vice consuls of the United States shall have right, 
in the ports or places to which they are or may be severally ap- 
pointed, of receiving the protests and declarations which such cap- 
tains, masters, crews, passengers and merchants, as are citizens 
of the United States may respectively choose to make there; and 
also such as any foreigner may choose to make before them rela- 
tive to the personal interest of any citizens of the United States; 
and the copies of the said acts, duly authenticated by the said con- 
suls or vice consuls, under the seal of their consulates, respective- 
ly, shall receive faith in law equally as their originals would in all 
courts in the United States.”—-Act of congress ‘ concerning con- 
suls and vice consuls,’ of 14th of April, 1792.—Sect. 2. 

‘“‘ The specification of certain powers and duties in this act to be 
exercised or performed by the consuls or vice consuls of the Uni- 
ted States, shall not be construed to the exclusion of others result- 
ing from the nature of their appointments, or any treaty or conven- 
tion under which they may act.”—lIbid. sect. 9. 

By the 4th article of the consular convention between the Uni- 
ted States and France, it was stipulated that, “‘ The consuls and 
vice consuls respectively may establish a chancery, where shall be 
deposited the consular determinations, acts and proceedings, as 
also testaments, contracts and other acts done by or between per- 
sons of their nations, and effects left by deceased persons or sav- 
ed from shipwreck. They may consequently appoint fit persons 
to act in the said chancery, receive and swear them in, commit to 
them the custody of the seal and authority to seal commissions, 
sentences and other consular acts, and also to discharge the func- 
tions of notary and register of the consulate.” That no man can de- 
legate powers which he does not himsclf possess, is an axiom so 
simple and self evident, that I flatter myself none will be found 
to contradict it; therefore the authority here conferred on the con- 
sul of committing to the chancellor the authority to discharge the 
functions of notary, supposes the consul himself duly qualified to 
discharge those functions. But to place the matter beyond the 
reach of cavil, the high contracting parties mutually agreed, by 
the 5th article of that convention, that “the consuls and vice 
consuls respectively shall have the exclusive right of receiving in 
their chancery, or on board of vessels, the declarations, and all 
other the acts which the captains, masters, crews, passengers, and 
merchants of their nation may choose to make there, even their 
testaments and.other disposals by last will: and the copies of the 
said acts, duly authenticated by the said consuls, or vice consuls, 
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under the seal of their consulate, shall receive faith in law, equal- 
ly as their originals would in all the tribunals of the dominions of 
the most christian king, and of the United States.” 

Although I conceive the competency of the consul to receive 
the declarations or acknowledgments to powers of attorney, “‘ and 
other acts,” to be clearly established by the foregoing citations; 
and that there can be no doubt but his acts are entitled to faith 
and credit, “in all courts in the United States”—still, by way of 
superabundant proof, it may nut be amiss to quote the opinions 
of some writers on public law, in relation to consuls and consu- 
lates, in order to determine with more precision what are the 
“‘ powers and duties resulting from the nature of their appoint- 
ments as mentioned in the ninth section of the law above cited.” 
Mr. Warden, in his treatise “ On the origin, nature, progress, and 
influence of consular establishments, page 91—says “* The very 
circumstance of his (the consul’s) corresponding with his own go- 
vernment on commercial and political subjects, and acting as a 
magistrate and notary in his office, evinces the sacredness of his 
employment.” 

Hence I infer that, in Mr. Warden’s opinion at least, it is cus- 
tomary, if not legal for consuls to act as magistrates and notaries. 

Borel, in his work entitled, “*‘ De l’Origine et des functions des 
consuls” —printed at St. Petersburgh in 1807, p. 60, 61—in de- 
scribing the attributes of consuls, enumerates all those powers set 
forth in the 4th and Sth articles above cited of the consular con- 
vention as having become an integral part of the public law of 
Europe. 

Valin, in his commentaries, /iv. 1, t2t. 9, art. 25, says, “ not only 
maritime contracts, but all other contracts between Frenchmen may 
be received by the chancellor of the consulate. And not only has the 
chancellor the power to receive them, but it is even forbidden to 
Frenchmen to pass any acts whatever before public notaries, in 
foreign countries, on pain of nullity.” 

This is, consequently, another proof that the chancellor is at 
the same time the notary and the register of the nation, and that he 
is authorised to discharge all the functions which belong to both 
these offices; whence it follows that the acts received by the chan- 
cellor, are binding and executory on the property of the persons 
subscribing them, wherever it may be situated, as if they were 
passed before the notaries of the place where the property lies. 
But if neither the principles of public law, the constitution of the 
United States, nor the laws of congress, nor a combination of all 
these, are sufficient to confer on a consul of the United States, the 
right of receiving the acknowledgment to a power of attorney to 
serve in the state of New York; if “ the public acts, records, and 
judicial proceedings” of the nineteen other states, and the several 
territories, as well as those of the federal courts, and civil officers 
of the United States, are not entitled to faith in law according to 
the statutes and practice of that state; (and by a parity of reason, 
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we may conclude they are not, since they can have no other or 
greater authority to render them valid, than the principles of pub- 
lic law, the federal constitution and the laws of congress,) and if 
notwithstanding the oath required of the members of the leygisla- 
ture, and of the executive and judicial officers of the state, to sup- 
port the constitution of the United States, the learned counsellors 
of the state of New York persist in their counter demonstration of 
one of the simplest problems of Euclid, where that old fashion- 
ed philosopher attempted to prove that the whole is greater than 
a part, I see no way to reconcile all interests but for the congress 
respectfully to solicit from the chancellor of New York a general 
dedimus potestatem for themselves, and for all executive and judi- 
cial officers of the United States, lest, for want of this sovereign 
authority, the interests of individuals should suffer as in the in- 
stance before us. 3 

In justice to Mr. Robinson it should be stated that he is not 
the first who has raised difficulties about the validity of such acts. 
Some three years ago a power of attorney was executed before 
the American consul in Paris to serve in Philadelphia; that 
power was pronounced invalid; because according to the laws of 
Pennsylvania, “ letters of attorney and other powers in writing, 
shall have two or more witnesses—and if executed out of the 
state must be proved by them before any mayor, chief magistrate, 
or officer, of the city, town, or place where executed and certifi- 
ed under the common or public seal of the said city, &c.” 

The form being returned with the above observations to the 
constituents, (for there were two) they applied to several, if not 
all the twelve mayors of Paris to receive their acknowledgments, 
and were told, that with the laws of Pennsylvania they (the may- 
ors) were unacquainted and had nothing to do; that the laws by 
which they were governed, and to which they owed obedience, gave 
them no authority to act in such cases, and they consequently re- 
fused. Thus rebuffed on every side, they again had recourse to 
the counsel, who, in order to avoid an idle and ridiculous quibble 
about words, stated in his certificate that ‘‘ Personally came and 
appeared, A. B. and C. D. who, in my presence, and in that of 
the subscribing witnesses did sign and seal the within letter of at- 
torney, and declare the same to be their free and voluntary act 
and deed, wherof an act being required, the same is hereby grant- 
ed by virtue of the act of congress, concerning consuls and vice 
consuls, passed on the 14th of April 1792.”—-A formula which he 
has uniformly adhered to, in similar cases, ever since. Mr. J’s 
finger being thus put upon the law, he made no more difficulty 
about it, and the power answered every purpose. A case some- 
what similar, occurred in Boston. An instrument acknowledged 
before the American consul at Paris, was “ null,’? because the 
consul was not an officer “ duly qualified,” &c.; but one of those 
odd notions, for which Boston people are so famous, prompted 
Mr. S. to send that instrument to Washington, to have the consul’s 
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signature authenticated by the secretary of state—-and when it was 
returned it was “ as good as the bank.” Mr. S. had probably read 
in Tomlins’ Law Dictionary, verbo “ Evivence,” or elsewhere, 
that every instrument to the signing of which there is a witness 
must be proved by that witness, if living and to be found, or by 
proving the hand writing of the witness, in case he is dead or do- 
miciled in a foreign country, or cannot be found, so that there may 
be a presumption of his death. 

So that setting aside the official quality of the consul, and put- 
ting him on a footing with a common witness, Mr. S. avoided 
the trouble, the risk and the delay attendant on a voyage of 6,000 
miles across the Atlantic and back, and probably had as good an 
act as though it had been executed by virtue of a Dedimus Po- 
testatem from the chancellor of New York himself! Tomlin de- 
fines a power to be “ an authority one man gives to another to act 
for him.” And common sense, which I admit may not always 
be in consonance with law, says, that the only object of a notarial 
or other official certificate to such acts, is to prove the identity of 
the constituent, and thus prevent fraud and collusion. And does 
not common sense further say, that the identity of Madame Mo- 
reau was as thoroughly established by the consular certificate, under 
a commission from the president of the United States, granted by 
and with the advice and consent of the senate, and acting by vir- 
tue of the acts of congress, as under any authority which the state 
of New York could confer on him? I have not the honour of 
knowing Mr. Robinson, nor do I remember to have ever heard 
of him until now, but I think it probable that he would have no 
hesitation in supporting the validity of an act in English, passed 
before a French notary. I am the more inclined to this belief 
from having learned from a good source, that some French nota- 
ries are in the habit of granting such acts for the accommodation 
of Englishmen; and that the said acts are hitherto received in the 
British courts; and as England is allowed to serve as a model for 
our conduct as well in common law, as in many other respects, it 
is to be presumed that American lawyers will not be more squeam- 
ish about allowing such papers than English lawyers. But I will 
add for their common benefit and edification that all acts passed 
before French notaries, must according to French law, be written 
in the French Janguage, and be epregistered and the duty paid; 
without these two requisites, the latter of which cannot be fulfilled, 
unless the first be complied with, no notarial act is entitled to faith 
in the French tribunals. And it would be an absurdity to pre- 
tend that an act is, or can be entitled to more credit in a foreign 
country than in the country whence it emanates, unless indeed it 
should be contended that notarial acts, like certain wines, improve 
their quality by a sea voyage. Since then, acts in English 
cannot legally be passed before French notaries, and as it often 
happens that Americans, who are in want of those acts to serve in 
the United States, do not understand French, they must apply to 
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a sworn interpreter to be made acquainted with their import; they 
must spend eight days or more to get through with the formali- 
ties of enregistrement, authentication, &c. &c. and afterwards be 
at the expense of translating them in the United States; or they 
must come provided with a dedimus potestatem from the chancel- 
lor of the state of New York. ) 

All these inconveniences and circumstances might be avoided, 
by giving to the letter and spirit of the constitution and laws of 
the United States their force and effect, and making lawyers swear, 
as judges are obliged to do, that they will support them; and to 
support them we must in the first place, suppose them acquainted 
therewith. I have dwelt on this subject at much greater length 
than I at first believed would be necessary, for a question which 
appeared to me so simple, and with more gravity than I at first 
thought it possible for me to do, on one that seemed so ridiculous. 
In fact, does not the whole question lie in determining whether 
the practice and customs, the laws, if you will, of the state of New 
York, be paramount, or subordinate to the constitution of the Uni- 
ted States, and the laws of congress made in pursuance thereof? 
And can we believe that any man in his sober senses, would agi- 
tate that question, ?f the provisions of that constitution, and those 
laws were fresh in his memory? If, as I believe, the competency of 
the consul to officiate as a public notary, shall be acknowledged by 
all these gentlemen of the bar, who are as well acquainted with 
the statutes of congress and the principles of the federal constitution 
as with my lord Coke, my lord Mansfield, Blackstone, &c. &c. 
the next question is, whether a lawyer can be held responsible for 
the bad effects resulting from his injudicious or illegal advice? 
or in other words, whether Madame Moreau can bring an action 


- against Mr. R. tor any damages she may have sustained by rea- 


son of the delay she has experienced in the prosecution of her af- 
fairs. 
Paris, 1st October, 1818. 





PENNSYLVANIA. 


WESTERN DISTRICT OF ‘THE SUPREME COURT, SEPTEMBER TERM, 1818. 


The Commonwealth v. Fohn Young. 


The constitution of the United States prescribes the only mode by which they can 
acquire land as a sovereign power, and therefore they hold only as an individual 
when they obtain it in any other manner. 

Under the Act of Congress, 2d August, 1813, authorising the president of the 
United States, to se]l certain lands in Pennsylvania, which had been assigned 
to them by the late proprietary, but of which the jurisdiction never had been 
ceded by the state, a sale was effected by A. B. by public outcry. This was 
held to be a violation of the law of Pennsylvania, 28th March, 1814, for the 
regulation of auctions, by which all sales of this description are to be made 
by persons commissioned by the governor of Pennsylvania. 3 


This was a writ of error to the mayor’s court of the city of 
Pittsburg. By the record returned, it appeared the question arose 
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upon a special verdict. The cause was argued by Wilkins for the 
commonwealth, and Baldwin, who appeared in behalf of the 
United States, under whose authority the defendant had acted. 

Tilghman C. J. was not present at the argument, and gave no 
opinion. 

Gibson J. The defendant was indicted in the Mayor’s court 
of this city, for selling a lot of ground by public outcry, to one 
Daniel Spears, in violation of the laws regulating auctions. It 
appears by the special verdict, that the title to the ground in 
question, and on which the government had erected Fort Fayette, 
was, by the late proprietary, vested in fee simple, in the United 
States, and that the fort, which had been used as barracks, a mili- 
tary depot, and place of defence, had been disused as such, a short 
time previous to the sale; but that Pennsylvania had never ceded 
her right of jurisdiction over this ground to the federal govern- 
ment. On the 2d of August, 1813, congress authorised the presi- 
dent to sell it, without prescribing the mode; and the defendant 
was employed by the president, to make sale of it by public out- 
cry. Previous to the sale, he received notice from Dennis S. 
Scully, the city auctioneer, of the exclusive right of the latter to 
dispose of real property, at auction within the city of Pittsburg; 
notwithstanding which, he effected the sale. On these facts judg- 
ment was rendered for the defendant, by consent, for the purpose 
of bringing the question before this court; and it is now argued 
that the United States, being a sovereign power, did not, and could 
not, hold this ground subject to the municipal regulations of the 
state. | 

The decision must rest, I apprehend, on a few elementary prin- 
ciples that are very plain. Before the establishment of a federal 
government every state possessed full, complete, and absolute 
sovereign power. By the federal constitution a portion of that 
sovereignty was, for national purposes, transferred to the general 
government: the residue remained to the states. The sovereignty 
of the United States is derivative; that of the individual states 
inherent: but the authority of both is limited, being restricted to 
the exercise of powers applicable only to particular subjects; nei- 
ther being sovereign to every purpose, and in every aspect, but 
only so, when acting within the prescribed limits of its authority. 
For all national purposes the United States is completely sove- 
reign: for all domestic purposes, unless where there are express or 
strongly implied exceptions, each state is so. The jurisdiction of 
both, in the particular aspect in which each possesses the attributes 
of sovereignty, may, for national and state purposes, be exercised 
on the same subject and at the same time. In other cases the 
jurisdiction is exclusive. In the eighth section of the first article 
of the federal constitution, there is an accurate enumeration and 
definition of the objects to which the powers of the federal govern- 
ment extend; except the authority to pass laws to carry the pre 
ceding powers into execution, which is necessarily indefinable. 
What is the extent of the federal sovereignty, as to soil and terri- 
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torial jurisdiction? By the eighth clause of the section just men- 
tioned, ‘* Congress shall have power to exercise exclusive juris- 
diction over such district not exceeding ten miles square, as may, 
by session of particular states and the acceptance of congress, 
become the seat of the government of the United States; and to 
exercise /ike authority over all places purchased by the consent of 
the legislature of the state, in which the same shall be, for the 
erection of forts, magazines, arsenals, dockyards and other needful 
buildings.” There can be no doubt that under a purchase ratified 
by the legislature, pursuant to this clause, congress may if they 
please, extinguish all state authority, legislative, executive and 
judicial; and exercise, within the limits of the district acquired, 
not only national, but municipal authority, as fully as a state can, 
within its own peculiar limits: for here the residue of complete 
sovereignty, after the grant to the federal government was carved 
out of it, is again united to the portion first transferred by the 
federal constitution, and is possessed by the United States, just as 
it at first was, by the state from which it emanated; with this dif- 
ference, however, that when exercised for national purposes, it is 
general, and coextensive in its obligation with the limits of the 
United States, and when exercised for municipal purposes it is 
local and coextensive only with the district itself. But the lot 
was, in fact, not purchased in pursuance of the constitutional pro- 
vision, having been obtained from the late proprietary; whether 
before or after his proprietary rights were assumed by the state is 
immaterial, as he held this lot as an individual in his private capa- 
city, and it is besides expressly found that the state never parted 
with her jurisdiction over it. The United States, therefore, had 
no right of municipal legislation, as respected it. What power, 
then, can they exercise over property in the soil in a national view: 
I know none but that of taxation. For that purpose congress has 
plenary authority, and may pass any law necessary to attain the 
end. In this respect alone, they have sovereign power over the 
right of soil, and in no other (except perhaps by an exercise of 
the doubtful right of making roads and canals) can they constitu- 
tionally effect it. Here they owned the fee simple of the ground; 
but that is not an attribute inseparable from sovereignty; for the 
ownership of the soil, and jurisdiction over it, may, and, in fact, 
usually do exist separately from each other. The one is always 
derived from the other; but each may be, and usually is the subject 
of a separate grant. Hence the necessity of ratification by the 
legislature of the state, to vest full sovereignty in the United 
States, where the purchase is with a view to exclusive jurisdic- 
tion. The vendor passes the right of soil, and the state the right 
of municipal jurisdiction, which, added to national jurisdiction 
acquired by the constitution, invests the United States with full 
and absolute sovereignty over the ceded territory. Now had the 
United States any further power over this lot, than to dispose of 
it as an individual? As their sovereignty is derivative, they can 
VOL. I. H 
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hold land as a sovereign, only when it has been acquired pursuant 
to the provisions of the constitution. For special objects confided 
to the general government, a /imited right of sovereignty over the 
soil, without a right to the soil itself, was imparted by the consti- 
tution; but this was so only in relation to those subjects on which 
congress had power to act. Then a right to the soil, and juris- 
diction over it, being distinct matters, it follows that where one 
sovereign has the fee simple of land within the territory of ano- 
ther, the former holds in subordination to all the municipal regu- 
lations of the latter. There is no abasement in this; for in the 
days of feodal tenure, when the difference of rank, between the 
lord and the vassal, was marked by circumstances far from flatter- 
ing to human pride, it was not uncommon for a sovereign, the 
tenant of a fief, to do homage for it, to another, even of inferior 
dignity. It is clear, then, that the United States though sovereign 
for some purposes, did not, in relation to this lot, stand in the 
situation of a sovereign, but an individual; and if so, the lex locz 
rei site must govern. In transferring property held as an indivi- 
dual, government must conform to the municipal laws of the place. 
United States, v. Crosby, 7 Cranch 116. The lot was subject to 
taxation for state purposes, to the laws directing the mode of 
alienation, and, in short, every other state regulation that could 
operate on the property of an individual. For all these purposes 
the state was sovereign. On the other hand congress, in the use 
of its legitimate powers, have a right to tax land, the property 
of a state, when it is not, at the same time held in sovereignty, 
without any violation of state rights: for in the exercise of this 
power, both by the United States for national, and a single state 
for municipal purposes, each, respectively, is sovereign and each 
subordinate. If the act of congress had, as to the mode of sale, 
pretended to vest in the president a power paramount to state au- 
thority, it would have been unconstitutional and void. Such an 
assumption of power could be founded only on the doctrine of 
federal supremacy in all cases, whether national or municipal; and 
would if tolerated, be the signal for destroying the power of the 
courts to pass on the constitutionality of any law, and, particularly, 
for abolishing the subjection of state legislation to the decisions of 
the federal judiciary: a result deeply to be deplored by every friend 
to civil liberty, 

I shall now notice a few of the arguments urged in behalf of 
the defendant. It is asked if the state can tax the property of the 
United States, why not an office under the federal government? 
Simply because a power of this sort would be inconsistent with 
the safety and very existence of the general government; and, 
therefore a restriction of its exercise must necessarily be implied 
from the nature of the power itself. The case of a loan ata 
higher rate of interest than is established by the state laws, is 
provided for in the constitution; for congress, having power to 
borrow money, must necessarily have the ancillary power of fixing 
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the terms; without which a power to borrow would be nugatory. 
So, a power to establish courts of justice, necessarily includes all 
powers requisite to carry the judgments of such courts into effect; 
and for this reason a sale by the marshal, under process of a federal 
court, would not, though made by public outcry, be a violation of 
the auction laws. But in all these cases, power is, by necessary 
and irresistible implication, given in the constitution. The ex- 
emption of the United States from payment of costs, is put as an 
analagous case; but thisis confined to her owncourts, and the reason 
of itis plain. Costs are not recoverable at common law, and 
there is no act of congress which imposes them on the federal 
government; but in a state court this exemption would not be al- 
lowed, even if there were an act of congress for it. Lastly, it is 
asked whether a sale under the authority of the state, herself, 
would contravene the auction laws? Certainly not; for being, for 
this purpose, perfectly sovereign, the dispensing power would rest 
with her; and as to the United States not being bound because not 
particularly named in the state laws, that depends on their claim 
to be treated as a sovereign, and must stand or fall with it. If 
the president, representing the United States cannot dispense with 
a state law, his agent by him cannot shield himself under his au- 
thority. The judgment of the mayor’s court ought therefore to 
be reversed, and judgment entered for the Commonwealth. 

Duncan, 7. This is a prosecution for the penalty under the 
Act of 28th March, 1814, authorising the appointment of an 
auctioneer for the borough of Pittsburg, which enacts, that the 
said auctioneer shall have power within the borough of Pittsburg, 
to set up and expose to sale by public auction and vendue, all and 
every houses and lots, land and goods, &c. and property of what 
nature and amount soever; and if any other persons than the said 
auctioneer or his deputy, shall be found selling or disposing of any 
property whatsoever, other than the said auctioneer or his deputy, 
by way of public vendue within the said borough, except sales 
made by executors or administrators, or sales on judicial process 
or by distress, such person so offending, and being thereof legal- 
ly convicted before the court of quarter sessions, shall, for every 
such offence, forfeit the sum of one hundred dollars for the use 
of the poor of the borough. 

The special verdict finds all the facts necessary to bring the de- 
fendant within the provisions of this act, unless the property sold, 
stood in that situation, as that it was privileged and exempted 
from the operation of the act. The privilege of exemption is 
claimed on the ground that it was the property of the United 
States, sold under an act of congress: that the United States de- 
rived their title under the late proprietors of Pennsylvania: that 
the United States had erected a fort therein, which had been used 
as a barrack, a military depot, and place of defence, but which 
had been disused as such for some short time before the sale. The 
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special verdict further states, that the States never had ceded the 
jurisdiction to the United States. 

It was contended, on the part of the defendant in error, that 
under the constitution of the United States, congress had the 
power to dispose of, and make all teedful ‘rules and regulations 
respecting the territory, or other property, belonging to the United 
States: and that if the state of Pennsylvania possessed the ex- 
clusive power of legislation, this act does not include the property 
of the United States, inasmuch as they are not expressly named. 

The jurisdiction over this spot (being within the limits of 
Pennsylvania) must remain in the state, unless devested of it 
by the constitution of the United States, or some law of her own. 
There cannot be concurrent legislation, It must exclusively be- 
long to the one or the other. Such is the nature of real estate, 
that the lex /oci rei sita must prevail universally. The eighth sec- 
tion of the eleventh article of the constitution of the United States, 
defines the legislative power of congress. The seventeenth pro- 
vision enables congress to exercise exclusive legislation in all cases 
whatsoever, over such district (not exceeding ten miles square) as 
may, by session of particular states and the acceptance of congress, 
become the seat of the government of the United States; and to 
exercise like authority over all places purchased by consent of the 
legislature of the state in which the same shall be, for the erection 
of forts, magazines, arsenals, dock yards, and other needful build- 
ings. This enumeration excludes an authority in all but the places 
enumerated. The legis!ation and authority of congress is confined 
to cessions by particular states for the seat of government, and 
purchases made by consent of the legislature of the state, for the 
purpose of erecting forts. The legislative power and exclusive 
jurisdiction remained in the several states, of all territory within 
their limits, not ceded to, or purchased by, congress, with the assent 
of the state legislature, to prevent the collision of legislation and 
authority between the United States and the several states. The 
cases of the jurisdiction of the United States as to territory, are 
clearly defined by the constitution of the United States. No mis- 
understanding can ever arise, because the cession must be made by 
the state to the United States, or the purchase made by the United 
States, with the consent of the state legislature. There is a legis- 
lative exposition by congress as early as 2d April, 1794. This first 
exercise of the power of congress under the constitution, proceed- 
ed from men of whom many were the framers of the constitution. 

By that act it is provided that for the safe keeping of the mili- 
tary stores, there shall be established under the direction of the 
president of the United States, three or four arsenals with maga- 
zines as he shall judge most expedient, in such places as will best 
accommodate the different parts of the United States, either. or 
both of the arsenals heretofore used at Springfield and Carlisle, 
to be continued as part of the said number, at his discretion. Pro- 
vided: that none of the said arsenals be erected, until purchases of 
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land necessary for their accommodation, be made with the con- 
sent of the legislation of the state in which the same is intended 
to be erected. 

This power is not delegated to the United States by the consti- 
tution, nor is it prohibited to the United States; and by the twelfth 
article of the amendment of the constitution, it is reserved to the 
United States respectively. If the lands held by the United States 
are not subject to the laws of the state, in whose limits they are, no 
crime committed in them, could be the subject of state jurisdiction. 
Nor could it be of United States jurisdiction, unless in the two 
defined cases under the constitution. It would be a portion of 
territory, out of the reach of any human tribunal: a sanctuary 
beyond the control of any human law. There is only one decision 
on this subject, Commonwealth, v. Ethan A. Clary. 8 Mass 72. It 
was an indictment for selling spirituous liquors within the town of 
Springfield without licence, against the form of a statute of that 
state; and it was there decided, that the courts of the common- 
wealth, could not take cognizance of an offence committed on lands 
in the town of Springfield, which had been purchased by the 
United States, for the purpose of erecting an arsenal, &c. to which 
the consent of the commonwealth. had been granted by statute. 
When the United States have determined to bring the territory 
under their own authority, they have followed the provision of the 
constitution, by obtaining the legislative assent of the state to the 
purchase, as in the case at Springfield. ‘The objection occurred 
to the court, that if the laws of the commonwealth had no force 
within the acquisition of congress, the inhabitants thereof cauld 
not exercise any civil or political privileges, under the laws of 
Massachusetts, in the town of Springfield. The consequence was 
admitted; but the court consider this no hardship, because the in- 
habitants are not interested in any election made within the state, 
or held to pay taxes imposed by its authority, nor bound by its 
laws. 

The construction that congress, without the assent of the legis- 
lature, may purchase land within the limits of any state, and place 
a colony there, exempt from state jurisdiction, taxation, and legis- 
lation, would indeed strike us with alarm. The most dreadful 
mischief would arise from this border jurisdiction: these little ano- 
malies, dotted over the extent of a great state, having the inhabi- 
tants of those places, unrepresented either in state or general go- 
vernments, exempt from taxation, and free from the operation of 
all law, and not punishable by the courts of another. ‘The mode 
of acquiring and disposing of territory, whether by an individual 
or by the United States, must be regulated by the laws of the 
state, in whose chartered limits it is. Is it or can it be law, that 
if the United States purchase land within this state, which by her 
laws declares all conveyances, not registered within six months, 
void as to subsequent purchasers; that the subsequent bona fide 
purchaser, without notice of such unregistered conveyance, 











5 
: 


SS ne 














. 





ee en 
Tg ON SO t LEG 


ee he 
<TR ee 


54 The Commonwealth v. Young. 


should not be protected by the registry act? Suppose the agent 
of the United States had disposed of this property by lottery? 
Would not the state law against lotteries attach to this? Could 
any of the garrison of fort Fayette, sell liquor to any of the citi- 
zens without incurring the penalty of the jaw? Suppose rape or 
murder committed within the precincts; have the state courts 
no jurisdiction? —The United States courts clearly have not autho- 
rity. Nor does the authority given by the fourth article, section 
third, of the constitution of the United States, (granting power to 
congress to dispose of and make rules respecting this or other pro- 
perty belonging to the United States) vest legislative power 
over a territory within the limits of a state. The territory of the 
United States then signifies that portion of land beyond the char- 
tered boundaries of any state, or cessions of chartered boundaries 
that had been ceded by the respective states. ‘These are denomi- 
nated by the acts of congress, territories. ‘There is over them a 
territorial government. The fourth article gives full faith and 
credit to the public acts and records of any state, in all the states; 
and grants to congress the power of prescribing the manner of 
authentication and the effect; declares that citizens of each state 
shall be entitled to the privileges of citizens of every state; pro- 
vides for the delivering up of fugitives; the organization of new 
states, and the disposition and regulation of the territories belong- 
ing to congress, and guarantees a republican form of government. 
To stretch the constitution beyond this, and because congress have 
a power to regulate and dispose of the territory and other property, 
that they may make laws for the disposition of it in a manner 
prohibited by the laws of the state in which it is situated, except 
in the two cases provided, would be a most mischievous construc- 
tion, inconsistent with the general plan and special provision of 
the whole system, and introductive of the most destructive con- 
fusion, discord and anarchy. The argument of lands sold at auc- 
tion for direct taxes has no application; for congress has express 
power, by the constitution, to levy and collect taxes. Possessing 
the power to levy and collect, the paramount means remains with 
them. It is incidental. But. congress have authority to make all 
laws necessary to carry into execution any power vested in them 
by the constitution. But the counsel on the part of the defendant 
in error has insisted, that the act does not embrace the land of the 
United States, as the United States are not named, expressly. 
This claim must have its foundation on the royal prerogative. 
And the argument is, that as the king of England is not bound by 
acts of parliament, unless named, therefore that the United States, 
in the character of land holders are not bound. ‘The reason on 
which this rule is founded, never could be applicable to this gov- 
ernment. The general rule laid down is, that the king’s rights 
shall not be barred or restrained by any statute, unless he be spe- 
cially named; for, if he were specially named, this might be a rea- 
son for his withholding his assent. But even the king, though not 
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named, may be precluded of such inferior claims as might belong, 
indiflerently, to him or a subject, as the title to an advowson or 
landed estate; but not stripped of his ancient prerogative, nor of 
those rights which are incommunicable, and appropriated to him as 
appurtenant to his regal capacity. When it does net destroy the 
ancient prerogative, or deprive the crown of any prior right, but 
only new models it,—such laws bind the king though not named. 
The King v. the Archbishop of Armagh. 1 Strange 516. and1 Woodes, 
31. The king, as a land holder, would be bound in all statutes 
regulating the disposition of land. ‘To these prerogative claims 
on the part of the United States, as sovereign rights, I cannot sub- 
scribe. The sovereign here is the state. The sovereignty was in 
the state, before the adoption of the constitution. It is not ceded 
to the United States. It is consequently reserved, unimpaired by 
the states. The United States holding land within the state terri- 
tory (unless in the cases specified by the constitution) hold them by 
the same tenure that individuals do. In the United States v. 
fisher, 2 Cranch, 358, the doctrine.of the United States preroga- 
tive is slightly glanced at, and seems to have been abandoned in 
an inquiry, respecting the priority claimed by the United States; 
and the right alone claimed on statutory provisions, 

Paterson, iustice, puts these questions to one of the counsel, 
in a way expressive of his opinion. ‘ Do you consider the doc- 
trine of prerogative as extended to this country? Are the United 
States not bound by a law unless named in it?” The counsel re- 
plied, “‘ It has been so contended by some persons in this country. 
I believe it has been so decided in Pennsylvania under the insol- 
vent act of the United States. Judge Peters made some report 
to congress, who passed a law specially respecting the debtors of 
the United States. Whatever opinion some may entertain with 
respect to the United States, not being bound by act of congress, 
unless named in it, I own I cannot discover the reason of such 
opinion in our government. Where the state possesses the sove- 
reign power undiminished by the constitution of the United States, 
and where her acts may bind the lands of the United States, with- 
in her territory, I am of opinion the United States and their rights 
are bound by her laws, though not expressly named, in the same 
manner as the lands of individuals are. ‘The case of statutes of 
limitation, proceed on the maxim that nullum tempus occurrit regi; 
on the ground that the king is so occupied in the arduous affairs 
of the government that he cannot attend to his own concerns; and 
therefore laches shall not be imputed to him, unless he is expressly 
named in the statute, and then he is bound by his own assent to 
the law. I am therefore of opinion that the judgment be reversed, 
and that judgment be entered for the penalty, &c. 

As this question, though not important in point of value, in- 
volves the rights of the state, and of the United States, I am 
glad to find the opinion I have formed, confirmed by the authors 
of the Federalist, a work always resorted to, and considered as 
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of the highest authority in all constitutional questions. The 
third number of the federalist, attributed to the late president of 
the United States, Mr. Madison, after treating of the cession for 
the seat of government, for forts, &c. shows the propriety of con- 
gress having exclusive jurisdiction: and then proceeds to justify the 
same provision as to forts, &c. as no less evidently necessary. The 
public money expended on such places, and the public property 
deposited in them requires that they should be exempt from the 
authority of the particular states. Nor would it be proper for the 
places on which the entire security of the Union may depend, to be, 
in any degree, dependent on a_particular member of it. All ob- 
jection and scruples are here obviated by requiring the concurrence 
of the states concerned in any such establishment. 

Whereupon the judgment was reversed, and the court sentenced 
the defendant to pay a fine of one hundred dollars, for the use of 
the poor of the city of Pittsburg, and the costs of prosecution. 








JUDICIAL MEMORANDA IN THE HISTORY OF PENNSYLVANIA. 


Own an inspection of the minutes of the proceedings of the pro- 
vincial council of Pennsylvania, for some years after the first set- 
tlement of the province, it will appear that the governor and coun- 
cil exercised jurisdiction over all matters, as well original as ap- 
pellate to the most trifling assaults, private squabbles, slanders and 
backbitings, even petty quarrels at sea; summoning masters of 
ships, on their arrival, on complaint of the passengers and sailors, 
and fining, or censuring them. No punishment was prescribed, 
but in every case it was inflicted as the caprice of the moment may 
have suggested. They also exercised unlimited jurisdiction in 
maritime causes; and there are several cases upon the seizure and 
condemnation of ships.* 

The earliest of these records is dated at Philadelphia, 10th of 
the first month, 1682—3, 

20th of 4th month, June 1683. The appeal of Richard Noble, 
was heard before council, upon a judgment given by the county 
court of Philadelphia, concerning a title of land in the county of 
Bucks, and the law saith that all causes shall be first tried where 
they arise. 

“ It is the opinion of this board that the appeal lies not legally 
nor regularly before us, and therefore do refer the business to the 
proper county court, and do fine the county court of Philadelphia, 
forty pounds for giving the said judgment against law.” 


* The books in which these proceedings are recorded, are kept in the office of 
the secretary of the commonwealth of Pennsylvania. They are accessible to any 
person who may be <csirous of acquiring more minute knowledge of the curious 
and interesting particulars contained in them. 
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26th of the 4th month, 1683. Present William Penn, proprie- 
tor and governor. 
Tuomas HotMEs. Joun Lymcocx. 
Wiciram Crayton. Lasse Cock. 


Nich. Bartlet, plaint. upon an appeal, Francis Whitwell def. 

Thomas Grones being attested, declares that Francis Whitwell 
pretended to do Bartlet a kindness in the appraisement of his 
goods, but afterwards would not, but much to his disadvantage. 

Peter Gronedich being attested, declares that Whitwell promis- 
ed not to take away any of the goods of Nicholas Bartlet. 

Thomas Williams being attested, declares the same. 

Several more things being alleged on both sides, the sovernor 
and council considering the whole matterbetwixt the plaintiff and 
defendant, do think the appraisement is undervalued, and there- 
fore do give it to- be their opinion, that the plaintiff is wronged, 
and therefore do order the defendant to pay to the plaintiff, within 
six weeks time, three cows and calves between four and seven years 
old; also ordered that they pay the witnesses, charges between 
them. 

24th, 8th month, 1683. Warrants issued from council to appre- 
hend certain persons on suspicion of “* putting away bad money.” 

After a long examination of witnesses, council issued a warrant 
to Benjamin Chambers, high sheriff, to summon a grand and petit 
jury, for the trial of Charles Pickering and Samuel Bucklev. 

Next day council ordered an indictment to be drawn against 
them. 

John White made attorney general, “‘ to plead the cause be- 
tween our proprietor and governor, and Charles Pickering, and 
Samuel Buckley. 

26th, 8th month, 1683. The grand jury returned and found the 
bill against Charles Pickering, as being “‘ a heynous and grevious 
erime.” 

The petit jury were empannelled and attested. The evidence is 
at large. 

After the witnesses were examined, “ the foreman of the yu 
desired that the prisoner would tell him who he had the money of 
that he payed to several people, but he sought to evade it, saying 
the money that any person recezved of him, he would change it, 
and that no man should /oose any thing by him.” 

The governor (Wm. Penn) gave the charge to the jury, and 
they went forth; and returning again, brought him in guilty of the 
bill of indictment. Bills of indictment were found against Samuel 
Buckley and Robert Fenton, to which they pleaded guilty. The 
governor proceeded to give sentence. 

“Charles Pickering, the court hath sentenced thee for this high 
misdemeanor, whereof thou hast been found guilty, by the coun- 
try, that thou make full satisfaction in good and currant pay, to 
every person that shall within the space of one month, bring in 
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any of this false base and counterfitt coyne, (which will to-morrow 
by proclamation be called in) according to their respective pro- 
portions, and that the money brought in shall be melted into gross 
before returned to thee; and that thou shall pay a fine of fourty 
pounds into this court towards the building of a court house in 
this Zowvze, and stand comitted till payd, and afterwards fined se- 
curity for thy good abearance.”’ 

** Samuel Buckley. The court considering thee more engenious, 
than he that went before thee, hath thought fit to fine thee ten 
pounds, towards a public court house here, and to finde good se- 
curity for thy good abearance.” 

“ Robert Fenton. The court having also considered thy znge- 
nuzty, in confessing the truth of matters, and that thou hg a ser- 
vant, hath only sentenced thee to set an hour in the stocks to-mor- 
row morning.” 

21st of the 9th month, 1683. 

A ship called the Mary of Southampton, Anto Pryers, master, 
was, by this board, called in question for being an unfree ship, and 
upon consideration, had by this board, and John Tass, prosecutor, 
desiring judgment, 

‘“‘ It is the judgment of this board, that there being no certificate 
that she is a free ship, therefore this board condemns her as being 
an unfree ship and forfeited.” 

The condemnation is as follows: 

‘** Information having been made to the governor and provincial 
council, that a certain ship cailed the Mary of Southampton, lately 
arrived with passengers from Southampton in England, and now 
riding before the town of Philadelphia, in the province of Penn- 
sylvania, is a Scottish bottom and no ways made free to trade to 
any of his majesty’s plantations in America, and so under the for- 
feiture expressed in the laws of navigation, upon a full hearing 
of the business in council, and by the ingenzous acknowledgment 
of the master, and some of the owners, and especially by the goul- 
den breif that was produced by one of them, is found to be the 
Alexander of Jnvernes, of the kingdom of Scotland, and therefore 
the governor and council have, and do adjudge and condemn the 
said ship, as forfeited according to law, in such cases provided 
for.” 

16th of 11th month, 1683. Council were engaged in directing 
the summary punishment of whipping, taking sureties for good be- 
haviour, and ** ordered that William Ciayton build a cage against 

the next council day, seven foot high, seven foot long and five foot 
broad.” 

7th of 12th month, 1683. “‘ Margaret Mattson and Yeshro Hen- 
drickson, examined and about to be proved witches. Whereupon 
this board ordered that Neels Mattson should enter into a recog- 
nizance of fitty pounds for his wife’s appearance before this board 
the 27th instant. Jacob Hendrickson doth the same for his wife.” 
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27th of 12th month, 1683. Present William 
and governor. 


prietor 






James Harrison, Curis. hs 
WiL114mM BILEs, WILiiaM CERY Ton, 
Lasse Cock, Tuomas HoLmes. 


WiILL1am HalIcne. 


The grand jury being attested, the governor gave them their 
charge, and the attorney general attended them with the present- 
ment. 

The grand jury found the bill. 

Margaret Mattson’s indictment was read, and she pleads not 
guilty, and will be tried by the country. 

Lasse Cock, attested interpreter between the proprietor and the 
prisoner at the bar. 

The petit jury were then impannelled. The testimony of the 
witnesses is given at large, and sundry depositions were read, the 
contents of which are not given. 

» The prisoner denieth all things, and saith, the witnesses speak 
only by hearsay. 

After which the governor gave the jury their charge concerning 
the prisoner at the bar. 

The jury went forth, and upon their return brought her in 

“‘ guilty of having the common fame of a witch, but not guilty in 
the manner and form as she stands indicted.” 

Both the women were then recognized, with surety, for their 
good behaviour for six months. 

(In Council. ) 

1st of 2d month, 1684. Present Wm. Penn and others. 

“ Put to the question all that are of opinion that there shall be 
a provincial court, consisting of five judges, to try all criminals 
and titles of land, and to be a court of equity, to decide all differ- 
ences upon appeals from the county courts, passed in the affirma- 
tive.” 

15th of 2d month, 1684. A committee of the council inform the 
assembly, that the governor hath power in the charter to choose 
judges during his life. 

4th of 6th month, 1684. Nicholas Moore, William Welsh, Wil- y 
liam Wood, Robert Turner and John Eckley, were commissioned 
as provincial judges, for the province and territories for two years, 
if they should so long behave well. Nicholas Moore, being first 
in commission took place as chief justice.* 


* The form of the commission may be seen in 1 Proud’s History of Pennsyl- 
vania, p. 286, '7. Chief justice Moore afterwards incurred the displeasure of the 
assembly, and was impeached before the council. On the 2d of the 4th, 1685, he 
was ordered ‘ to desist and cease from further acting, in any place of authority, 
or judicature, till the articles of impeachment exhibited against bim by the as- 
sembly, be tried, or, that satisfaction be made to the board.” He died in 1688 
or 1689, see 1 Proud, 299. 

John Eckley died in 1689, as appears by minister of council, 2d of 11th month 
1689 
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14th apeiher. 1685. James Harrison, James Claypoole and 
Arthur Cooke, were nominated by the council to be provincial 
judges, Harrison and Cooke refusing to serve, and Clay poole being 
prevented by sickness, the council sat themselves for the decision 
of differences at the time appointed for the court to set, which 
was on the 24th of September, 1685. 

See 1 Proud’s History, 300, and minutes of provincial council, 
of the 22d, of 7th month, 1685. 

3ist of the 1st month, (March) 1686. Council nominated three 
persons, viz. Arthur Cook, William Clark and Fohn Cann, as 
judges of the next provincial court, and ordered the commissions 
to be forthwith drawn. 

3d of 7th month, 1686. Council unanimously appointed Arthur 
Cook, John Ly mmcock, and James Harrison, to be judges of the 
next provincial court, to be held at Philadelphia. Their commis- 
sions were read and signed the 20th of the 7th month, 1686; and 
they were attested the 24th of the seventh month, (September) 
1686. 

2d of 2d month, 1687. New commissions ordered to be drawn 
up, for the continuing the former judges, for the next provincial 
court. 

24th of 7th month, 1688. The election of provincial judges 
which by law, were this day to keep court at Philadelphia, was 
debated, and having considered that the broad seal was by custom 
to be affixed to the commission, and that the time would be elaps- 
ed before the commission could be sealed, and the court open- 
ed, they thought it more safe not to commissionate any, rather 
than to do it after the time appointed by law, for the court setting 
was past. 

19th of 12th month, 1688—9. John Blackwell, governor and 
others present. ‘The governor acquainted the council that he 
thought it necessary, something should be speedily done about 
settling a provincial court, and that he found something difficult 
therein, by reason of the several laws passed, concerning the same, 
and therefore, moved them for their advice upon the said laws, 
and that they should be read, viz. the 157th law, and the 181st 
Jaw, the first whereof was made during the governor’s absence in 
this province, the other since his departure for England; the 
first referring it to the proprietor and governor, to commission 
five persons under the broad seal; the latter directing that the court 
should be empowered by the governor and provincial council; 
which latter seemed to be an encroachment upon the power of the 
governor, reserved by the charter of privileges, and being made 
by a law in the proprietor’s absence, (contrary to his interest) the 
governor desired the members of council would seriously consider 
the matter. 

26th of 12th month, 1688—9. Upon the proposition thata com- 
mission should be issued authorising and appointing a provincial 
court, it passed in the affirmative. It was then debated upon 
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which law it should be grounded, whether on the 157thlaw, or 
the 18:st. It was determined in favour of the 157th law, that 
five provincial Judges should be appointed, and the form of the 
commission agreed on. To this commission the keeper of the broad 
seal, (Thomas Lloyd) refused to affix the seal, which occasioned 
considerable discussion, as may be seen by the minutes of the sub- 
sequent proceedings. 

2d of the 2d month, 1690. Arthur Cook, William Clark and 
Joseph Growdon,* were unanimously chosen to be provincial 
judges, for the next provincial court, and ordered that a commission 
be drawn accordingly. On the 10th of the same month, their com- 
mission was signed by the president, (Thomas Lloyd) bearing 
date the first instant, to continue only for this present court. 

21st November, 1690. Arthur Cook,} William Clark, and Grif- 
fith Jones, were appointed. 

23d September, 1693. Andrew Robeson, William Salway, John 
Cann, and Edward Bleake, were appointed judges. 

9th of 12th month, 1702. William Clark, Edward Shippen, and 
Thomas Masters, were appointed provincial judges. 

By a minute of the council of the 3d April, 1706, it appears 
that John Guest was then chief justice of the provincial court. 

17th of April, 1706. A commission was read, appointing Roger 
Mompesson,t Joseph Growdon, Jasper Yeates,§ Samuel Finney, 


* Joseph Growdon, was from Trevore in Cornwall. Proud’s hist. 1 vol. 292, 
in notes. 

t+ Arthur Cook died on the 2d of October, 1699. He was one of the people cal- 
led Quakers, and came from London among the first settlers of the province. He 
served in many of the most considerable posts in the government with a good cha- 
racter. Proud’s Hist. vol. 1. p. 422, in notes. 

t Quere, whether this gentlemen be not the same Roger Mompesson, who 
was afterwards chief justice of New York, and who in June 1707, presided at the 
trial of Francis M’Kemie, for preaching without the governor’slicense. See Smith’s 
History of New York, p. 127—8. 

§ Judge Yeates was a native of Yorkshire, in Great Britain, and was educated 
to the profession of the law. He first settled in Barbadoes, where he married. 
On the death of his wife without children he removed to Pennsylvania, and fixed 
his residence at Upland, now Chester, where he again married and had a family. 
In the years 1700 and 1701, he was a representative inthe assembly for New 
Castle county.. The province of Pennsylvania and the three lower counties 
having differed respecting the acceptance of the proprietary charter, they sepa- 
rated in legislation in November, 1702, when Andrew Hamilton, Esq. was licu- 
tenant governor. On this occasion Mr. Yeates sided with the lower counties. 
He was appointed a member of the-governor’s council on the 10th of April, 1704, 
in the administration of John Evans, esq. and continued in that station for sever- 
al years afterwards. He was a man of learning and talents, and his character 
for honour and integrity stood very high in the estimation even of those who were 
most warmly opposed to him in political sentiment. 

See votes of assembly, vol. 1, part 1, pages 123, 140, 142. Appendix, part 1, 
pages 19, 22, 28, part 2, page 78; vol. 2, pages 25, 90,401, 474, 475, 479. 

See also letter from James Logan to Wm. Penn, dated at New Castle, the 22d 
ef 9th month, 1704, a copy of which was in the possession of the late judge Yeates, 
grandson of the gentleman noticed above. 










































e 
Ce, 


ae 


‘ 
el 





62 Fudiciary of Pennsylvania. 


and William Trent provincial judges of this province, and the 
lower counties; constituting the first named chief justice. 

In 1709, the judges were William Clark, Edward Shippen, 
Joseph Growdon, and William Guest. 

4th June, 1715. Council appoint Joseph Growdon, William 
Trent, Jonathan Dickenson and George Roach. 

In 1716. The judges were William Trent,* Jonathan Dicken- 
son,j and George Roach. (See Proud’s hist. of Pennsylvania, vol. 
2, 73, 87, and 2d vol. of Votes. of Assembly, p. 194.) 

In the minutes of council of the 8th of May, 1718, David Lloyd 
is named as being chief justice of the supreme court. 

From 1719 to 1725. David Lloyd} was chief justice, and Ri- 

chard Hill§ second justice of the supreme court. During this in- 
terval it does not appear who, or whether any person filled the 
Station of third justice. Sir Wm. Keith in his message to the as- 
sembly of the 9th of May, 1722, mentions, that there are vacancies 
in the supreme court, and the difficulty he is under of getting them 
supplied. See 2d vol. of Votes of Assembly, p. 320. 

In 1725, the court was composed of the following persons: 

Davrp Luoyp, Chief justice. 
RicuarD HIL1, second justice. 
Rozsert AsHeETON, third justice. 


15th September, 1726. The judges of the supreme court were 
at this time, David Lloyd, Richard Hill and Robert Ashe- 
ton. It was thought right, by council to continue the two first. 
Robert Asheton declined serving, and Jeremiah Langhorne was 
appointed in his place. 
In 1728 and 1729, the judges were 
D.:vip Luioyp, chief justice. 
RicHarvD HILL, second justice. 
JeremraH LaAncGuorng, third justice. 


Judge Hill died the 9th of September, 1729. 


* William Trentremoved from Pennsylvania into New Jersey, at sometime 
subsequently tothe year 1719. He was afterwards chief justice of New Jersey. 
Trenton took its name from him. He died 29th December, 1724. See 2 Proud’s 
Hist. p. 125, in notes, and Smith’s history of New Jersey, p. 419. 

+ Jonathan Dickenson, came from Jamaica, with his wife and family, in the 
latter part ofthe year 1696. He was with other passengers on board of the same 
vessel, in their passage to Pennsylvania, ship wrecked in the gulf of Florida; and 
and being driven on shore, suffered in a very extraordinary manner, among the 
the Indians, in that part of America; of which there is extant a particular account, 
entitled “‘ God’s protecting providence man’s surest help and defence,” &c. written 
by himself. He was one of the people called Quakers, a merchant of consider- 
able fortune, and possessed a large estate in Philadelphia, where he resided. 
He died in the year 1722, Mr. Proud states that he was at one time chief justice 
of the province. I find no record of this fact. It is probable, however, that Wm. 
Trent left the bench before David Lloyd’s appointment, and that in the interval 
Mr. Dickenson held the station of chief justice. 

{ § For biographical notices of chief justice Lloyd, and judge Hill, see 1. 
Proud’s History, p. 459, (in note) and page 473, (in notes.) 
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9th April, 1730. The governor recommended to the board to con- 
sider of some proper person to supply the office of second justice 
of the supreme court, now vacant by the death of Mr. Hill. Agreed 
to defer the consideration of it. 
15th October, 1730, The governor complained that he had not 
been able to fill up the vacancy in the supreme court. 
8th April, 1731. The governor acquainted the board that the 
time of the sitting of the supreme court now drawing nigh, it would 
be proper to fill up the two vacancies in that commission occa- 
sioned by the death-of the chief justice and of Mr. Hill, and his 
honour having named Jsaac Norris, esquire,* to be chief justice, 
Feremiah Langhorne to be second justice, and Doctor Lhomas 
Graeme} to be third justice, it was unanimously agreed to. 
20th August, 1731. The governor informed the board, that 
Isaac Norris, esquire, having for certain reasons declined the of- 
fice of chief justice of this province, some other proper person 
ought to be appvinted thereunto, and his honour having named 
James Logan, esquire, as a gentleman whose well known abilities 
sufficiently qualify him for that station, the board unanimously 
concurred in the said nomination, and it is ordered that he be com- 
missioned chief justice accordingly. 
In 1731, 1732, 1733, 1734, 1735, 1736, 1737, 1738 and part of 
1739, the supreme court consisted of the following judges, viz. 
James Locan, chief justice. 
Jeremran Lancuorng, second justice. 
Tuomas GRAmME, third justice. 


9th August, 1739. James Logan, Esquire, having declined the 
place of chief justice, a commission was ordered to be prepared 
appointing Jeremiah Langhorne chief justice, Thomas Greme, 
Esq. second justice, and Thomas Griffitts, Esq. third justice. 
For the remainder of the year 1739 and in 1740, 1741, 1742, 
and part of 1743, the judges of the supreme court were as follow, 
viz. 
Jeremran Lancuorne, chief justice. 
Tuomas GR4AME, second justice. 
Tuomas GriFFiTTs, third justice. 


* For some account of Mr. Norris, see Proud’s History of Pennsylvania, 1 vol. 
page 473. (in notes) Mr. Proud mentions that he died in the year 1735, when 
he was chief justice of Pennsylvania. The above extracts from the council book, 
show that Mr. Proud was mistaken in stating that Mr. Norris was then chief 
justice, 

+ Judge Graeme was a native of Scotland, and a graduate in medicine. For 
nearly half a century he maiptained the first rank in his profession in the city of 
Philadelphia. He held, during a great part of this time, the office of collector of 
the port. He married Anne, the daughter of Sir William Keith. For further 
particulars respecting him, see an account of the life and character of Mrs. 
Elizabeth Ferguson, (bis daughter) in the Port Folio for June, 1809, vol. I. 
page 520. 

{ For biographical notices of chiefjustices Logan, and Kinsey, see 1 Proud’s 
History of Pennsylvania, 478, (in note) and 2d vol. 231. (in note. ) 
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5th April, 1743. His honour told the council that as the place 
of chief justice was vacant by the death of Mr. Langhorne,* and 
jt would be of very great advantage to the province, that one of 
the profession of the law preside in the supreme court, he had 
made an offer of it to Mr. Kinsey, a gentleman well known to 
them, and that as the place of third judge was likewise become 
vacant by the resignation of Mr. Thomas Griffits, he had offered 
it to Mr. Till, who had been for many years at the head ot the 
supreme court of the lower counties, and both these gentlemen 
having accepted, he would proceed to commissionate them, if they 
had no objection, The board expressed great satisfaction in what 
the governor had done, and approving of these gentlemen as every 
way qualified, his honour signed separate commissions to Mr. Kin- 
sey, Mr. Greeme, and Mr. Till. 
In 1743, 1744, 1745, 1746, 1747, 1748, 1749, and 1750, the su- 
preme court consisted of Joun Kinsey, chief justice. 
Tuomas GrAME, second judge. 
Wivtiam. TixL, third judge. 


Chief justice Kinsey, died in May 1750, (See 1 Proud’s Hist. 
231, in notes.) : 
William Allen was appointed chief justice by commission dated 
the 20th of September, 1750, and was sworn in the next day.t 
Lawrence Growdon was commissioned second justice of the su- 
preme court on the 20th of September, 1750, and sworn in on the 
24th of September, 1750.t Caleb Cowpland was commissioned 
third justice of the supreme court, on the 20th of September 1750, 
and sworn in 21st of September 1750.6 
Same chief justice and judges in 1751, 1752, 1753, 1754, 1755, 
1756, 1757, and 1758. 
Some time in 1758 Caleb Cowpland died and William Cole- 
man was appointed in his place.|| 
In 1759, the supreme court consisted of 
Wrciram AiLEN, chief justice. 
Lawrence Growpon, second judge 
Witt1am CoLeman, third judge. 


The same in 1760, 176i, 1762, 1763. 
During part of the year 1764, the judges were William Allen, 


* Judge Langhorne was the son of Thomas Langhorne, who came to Penn- 
sylvania, from Westmoreland in England, in the year 1684, and settled in Buck’s 
County, near Middletown. He was an eminent preacher among the Quakers. 
He died a few years after his arrival. 1 Proud’s Hist. of Pennsylvania, p. 289, 
in notes. 

+ Chief justice Allen, was the son William Allen, who is represented to have 
been ‘‘ an eminent merchant of Philadelphia, a considerable promoter of the trade 
of the province, and a man of good character and estate.” See 2 Proud, p. 188, 
in notes. He died in the summer of 1725. ib. 

}) See the Book of Qualifications in the office of the secretary of the com: 
monwealth of Pennsylvania. 
| See Votes of Assembly, vol. 4, p. 856. 
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chief justice; Lawrence Growdon, second judge, and William 
Coleman, third judge; for the remainder of the year, they were 
William Allen, chief justice; William Coleman, second judge, and 
Alexander Stedman, third judge.* 
In 1765, the judges were Wutiram ALLEn, chief justice. 
Wittram CoLeman, second judge. 
ALEXANDER STEDMAN, third judge. 


Same in 1766, and until September 1767. 

14th of September, 1767. (In council) The governor acquainted 
the board, that as the time appointed for holding the supreme 
court of this province, was near at hand, it now became necessary 
for him to appoint four judges of that court, pursuant to the late 
act of assembly, entitled, an act to amend the act entitled an 
act for establishing courts of judicature within this province, and 
having then named to the board several gentlemen whom he had 
thought of to execute those offices, he desired they would consi- 
der of the most proper persons for that purpose. 

The board having taken this matter into consideration, the go- 
vernor by their advice issued four distinct commissions continuing 
William Allen, chief justice, and William Coleman, second jus- 
tice of the supreme court, and appointed John Lawrence and ‘Lho- 
mas Willing Esquires,t the other justices of said court. 

Judge Coleman left this country for England, 31st March, in 
1768: he afterwards returned to Philadelphia, but never resumed 
his seat on the bench. (See Pennsylvania Gazette of that date.) 

From 1768 to 1773, the judges were 

WiL1am ALLEN, chief justice. 
Joun Lawrence, second justice. 
Tuomas WILLING, third justice. 


29th of April, 1774, (In council.) The office of chief justice of 
the supreme court of this province, being now vacant by the re- 
signation of William Allen, Esq. and it being necessary that some 
other proper person should be appointed to succeed him, the gover- 
nor was pleased to name Benjamin Chew, Esq.t a member of this 
_ board, as a gentleman whose knowledge in the laws, and well 
known abilities sufficiently qualify him for that important station. 
The board unanimously approving the said nomination, it is order- 
ed that he be commissioned chief justice accordingly. It being 
also thought proper by the board that a fourth justice of the su- 
preme court should be appointed, pursuant to an act of assem- 
bly, passed in the seventh year of his present majesty’s reign, en- 
titled an act to amend the act for establishing courts of judicature 
within this province, and the governor having named John Mor- 
ton, Esq. of Chester County, asa gentleman whom he had thought 


* See Votes of Assembly, vol. 5, p. 372. 

{+ Hedied 19th January, 1821, At. 89. 

{ For a biographical memoir and 2 profile likeness of Mr. Chew, see the 
Port Folio for February, 1811. See also Port Folio for February, 1810, p. 176. 


VOL, f. K 































































66 Judiciary of Pennsylvania. 


of to execute that office, the board concurred in that nomination 
and it is ordered that he be commissionated as fourth justice of 
the supreme court. 

It is likewise agreed by the board and ordered that new com- 
missions be issued this day, to John Lawrence and Thomas Wil- 
ling, Esquires, appointing them second and third justices of the 
said court, respectively, and also that a new commission be issued 
assigning and appointing the four gentlemen justices of the court 
of oyer and terminer, &c. 

Benjamin Chew, continued to be chief justice; John Lawrence, 
second judge; Thomas Willing, third judge; and John Morton, 
fourth judge; until the dissolution of the proprietary government 
1776, when their several offices were swept away by the revolu- 
tionary tempest. 

On the institution of the courts of justice under the constitu- 
tion established by the general convention, elected for that pur- 
pose and held at Philadelphia, 15th July, 1776, and continued by 
adjournments to the 28th of September, 1776, it was agreed in 
council 20th March, 1777, that Joseph Reed, Esq. be appointed 
chief justice, but he declined accepting the office; and the follow- 
ing appointments afterwards took place. 

Thomas McKean was appointed chief justice of the supreme 
court, on the 28th of July, 1777. 

William Augustus Atlee, was appointed second judge of the 
supreme court, on the 16th of August, 1777.* 

John Evans was appointed third judge of the supreme court, on 
the sixteenth of August 1777.* 

3d April 1780. The (supreme executive) council, taking into 
consideration the state of the supreme court and being of opinion 
that the interests of the state required another judge, proceeded 
to a choice, when the honourable George Bryan, Esq. was unani- 
mously appointed to that office. 

Thomas McKean was re-appointed chief justice of the supreme 
court, on the 29th day of July 1784. 

William Augustus Atlee, was re-appointed a judge of the su- 
preme court, on the 9th day of August 1784. 

Jacob Rush, was appointed a judge of the supreme court, on the 
twenty-sixth day of February, 1784,* in the place of John Evans, 
deceased. 

Under the Constitution of the 2d of September, 1790, 

Thomas McKean was re-appointed chief justice of the supreme 
court, on the 31st of January, 1791. 

Edward Shippen was appointed a judge of the supreme court, 
on the 31st of January, 1791, in the place of judge Bryan, lately 
deceased. 


* These dates are taken from the minutes of council. They differ from those 
given in 1. Dallas’ Rep. 32, and $4. 
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Jasper Yeates, was appointed a judge of the supreme court, on 
the 21st of March, 1791.* 

William Bradford was appointed a judge of the supreme court, 
on the 20th of Auyust 1791.4 

Judge Bradford,+ was appointed attorney general of the United 
States, 28th January, 1794. 

Thomas Smith was appointed a judge of the supreme court, on 
the 31st of January, 1794, in the place of judge Bradford. 

Edward Shippen§ was appointed chief justice, (in the room of 
Thomas McKean, elected governor,) on the 18th of December 
1799. ‘ 

Hugh H. Brackenridge was appointed a judge of the supreme 
court inthe place of Mr. Shippen, 18th December, 1799. He died 
26th June, 1816. 

Chief justice Shippen resigned his office, about the close of the 
year 1805, and William Tilghman was appointed chief justice in 
his place, on the 28th of February, 1806. 

Judge Smith died in 1809,|| and conformably to an act of assem- 
bly of the eleventh day of March, 1809, sect. 8, (5. Sm. P.L. 17.) 
the vacancy occasioned by his death, was left unsupplied. 

John B. Gibson was appointed 27th June, 1816. 

Thomas Duncan was appointed 14th March, 1817. 


Attornies General of Pennsylvania. 


John White made attorney general 25th of 8th month, (October) 
1683, *‘ to plead the cause between our proprietor and governor, 
and Charles Pickering, and Samuel Buckley.” 1 Proud, 241. 

made attorney general 17th of 9th month, (Novem- 
ber) 1685, “ to prosecute John Curtis, who stands accused of speak- 
ing dangerous and treasonable words against the king.” Minute 
book, A. p. 134. 

Samuel Hensent, empowered 16th of 11th month, (January) 
1685; “ to prosecute all offenders against the penal laws of this 
province, and to search for those that are on record convicted, 


* Mr. Atlee, the former judge of the supreme court, was appointed on the 17th 
of August, 1791, to be president of the courts of common pleas in the circuit, con- 
sisting of the counties of Chester, Lancaster, York and Dauphin 

+ Mr. Rush, the former judge of the supreme court, was appointed on the 17th 
of August, 1791, to be president of the courts of common pleas in the circuit, 
consisting of the counties of Berks, Northampton, Luzerne and N orthumberland. 

t Fora biographical notice of judge Bradford, see Port Folio for September, 
1809, page 177. é 

§ For a biographical memoir of chief justice Shippen, see the Port Folio for 
January, 1810. 

In this biographical memoir there is an error in stating the parentage of chief 
justice Shippen, which ought to be corrected. He was not the sun of Edward 
Stippen, who came to America in 1675. That gentleman had a son named Jo- 
seph, whose son Edward was the father of the chief justice. So that Edward 
Shippen who emigrated from England to Boston, in 1675, and was afterwards the 
first mayor of Philadelphia, was the great grandfather of Edward Shippe®, the 
chief justice, and not his father, as represented in the memoir. 
| For an obituary notice of judge Smith, see Port Folio for July, 1809. 
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and prosecute them if they have not satisfied the law.” Minute 
book A. p. 138. 

David Lloyd, 24th of 2d month, (April) 1686. 

G. Lowther, 25d September, 1706. 

Andrew Hamilton, in the year 1717. Resigned August 5th, 
1724. He died in 1741, see 2. Proud, 219, in note. 

Joseph Growdon, Junr. 5th March, 1725—6. 

John Kinsey, 6th July, 1738. 

Tench Francis, in the year 1741. 

Benjamin Chew, 27th January, 1755. 

Andrew Allen, 4th November, 1769. 

Jonathan Dickenson Sergeant, 28th July, 1777. (resigned 20th 
Nov. 1780.) 

William Bradford, Junr. 23th November, 1780. (Appointed 
judge of South Carolina, 20th August, 1791.) 

Jared Ingersoll, 22d August, 1791. 

Joseph B. McKean, 10th May, 1800. 

Walter Franklin, 9th January, 1809. 

Richard Rush, 26th January, 1811. 

Jared Ingersoll, 12th December, 1811. 

Amos Elimaker, 1816, 

‘Thomas Sergeant, 6th July, 1819. 

Thomas Elder, 20th December, 1820. 


LOUISIANA SUPREME COURT.—OCT. 1818. 
PHILLIPS V. ROGERS, AND AL. 


Aliens may inherit real estate in Louisiana. 
Appeal from the court of the sixth district. 


Porter, for the defendants.—This is an action in which, the pro- 
perty of the late Archibald Phillips, of the parish of Rapides, is 
claimed by two different classes of heirs: by the appellant, Thomas 
Phillips, who is the brother of the deceased, the nearest relation in 
the collateral line, an alien, and subject of the king of Great Britain, 
on the one hand; and by James Rogers and others, appellants, on 
the other, who are admitted to be citizens of the United States, and 
the nearest collaterals, after the plaintiff and appellant aforesaid. 

The court below gave judgment, decreeing to the heirs, citizens 
of the United States (the defendants) all the real estate, and to the 
brother, residing in Ireland, all the personal property of which the 
said Phillips died possessed. 

From this judgment the brother has taken an appeal—and the 
question now to be decided on is believed to be of the first impres- 
sion in this state, and of the highest importance. 

As our own statutes and code are silent on the subject, to as- 
certain the rights of the parties here, we must have recourse to 
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those systems of laws, which form the jurisprudence of this coun- 
try, in the absence of positive provisions from our own legislature. 

Let us take them from their source—and first, as to the Roman 
law. 

“ A foreigner cannot take property by inheritance.” Dictionaire 
du Digeste, verbo Etranger, ff. 28, 5, 6, n. 2, id. 59. n. 4. 

The above authority is decisive, unless the plaintiff can show 
that different regulations have been established in Spain; but so far 
from the common law of that country having been changed or al- 
tered in this respect, we shall find, on examination, that, in com- 
mon with every other country in Europe, they have embodied in 
their legislation this maxim of Roman jurisprudence. 

Following the example of ancient nations, France, and almost 
every other country in Europe, have adopted the drozt d’aubaine. 
Encyclopedie, verbo Aubaine. 

Nobody denies that the droit d’aubaine is established in France, 
and in the neighbouring kingdoms, and indeed among mest civiliz- 
ed people. 3 D’ Aguesseau, 120; 32d. playdoyer. 

According to some authors, the establishment of the drozt d’au- 
baine, as it is known to us, at this day, dates as early as the four- 
teenth century. Edward, king of England, is said to be the first 
who prohibited aliens from inheriting. France followed the ex- 
ample, and extended the prohibition to real and personal property. 
Neighbouring nations did the like, and the droit d’aubaine was es- 
tablished through Europe. 2 Denzsart, 517, verbo Aubaine. 

These authorities, entitled, as they are, to the highest respect, 
prove how universally the right prevails in Europe—let us now 
examine how the law stands in Spain. 

With the like view of retaining wealth in Spain, Alonzo, the 
Wise, forbade the alienation of property, zter vivos or causa mor- 
tis to foreigners. 5 Elizondo, Pract. un. for. 196. In the spirit of 
the law of king Henry, our brother, made at Cordova, in 1455, 
we declare, that we do not intend to give to any king, or any other 
person, out of our kingdom, any city, town, castle, place, land or 
hereditament, nor island. New Recop. 5, 10, 2. 

The donation made to any alien, out of our kingdom, of any 
city, town, castle or hereditament, shall not be valid. +11 Jheatro 
de la legislacton, 245. Ordinamiento real, 5, 9, 10. 

Letters patent, in the form of an edict, of July, 1762, recorded 
in the parliament of Paris, on the 3d of September following, pro- 
vide that the subjects of the kings of Spain and the two Sicilies 
shall not be deemed aubaine in France, nor the French in Spain, 
the Sicilies, and Naples—and that, for this purpose, the drozt d’au- 
baine remain abolished, as to every kind of property, without any 
exception. Denisart, 9th edition, 1771, verbo Aubazne. 

The defendants feel convinced that these conclusive authorities 
establish the doctrine for which they contend. If such a principle 
had been common to both France and Spain, it would have been 
unnecessary to abolish it for the future. : 
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It only remains to consider whether there were any provisions 
in the Spanish colonies in regard to this subject different from the 
laws of the mother country—and here it might be sufficient for the 
appellees, after showing how the law stood in old Spain, to call on 
the appellant to prove the exception in respect to her American 
provinces. But as positive law is to be found, even for these pro- 
vinces, it may be as well by a recurrence to them to place the 
question heyond doubt. 

The edict already cited has proved this—it provides for abolish- 
ing the droit d’aubaine through the whole extent of the Spanish 
monarchy. Now if it did not exist through the whole extent of the 
monarchy, why provide for its extinction? 

But, a reference to the laws of the Indies will show that there 
is nothing in that code, made expressly for the Spanish provinces, 
different from the laws of old Spain on this subject. On the con- 
trary, its provisions recognize the regulations of the mother coun- 
try, and enforce them. We find that foreigners are prohibited from 
settling in the colonies. Exceptions are afterwards made in favor 
of those who may obtain a special licence, and subsequently we 
find even that permission repealed. Recop. de las leyes de las In- 
dias. 27.9. Itis difficult to believe that a government so jealous of 
the introduction of strangers into their American provinces meant 
to extend to their heirs greater privileges than they had in the 
mother country. A further examination of these laws, however, 
negatives completely the idea. 

Testamentary executors, heirs and holders of property of de- 
ceased persons, who, in obedience to a testament, are bound to 
deliver the estate, or any part of it to persons who dwell in one of 
these kingdoms, shall be bound &c, Leyes de las Indias, 2, 32, 46: 
The conformity of the two systems is placed beyond a doubt, by 
the next extract. We order and command our viceroys and au- 
diences that, if any lawful persons, with proper documents, present 
themselves to collect the estate of any person, dying in the Indies, 
it may be decreed to them, they not being aliens, nor the property 
of aliens to our subjects. Jd. 2. 32, 44. 

These provisions were well understood in the Spanish colonies, 
and accordingly we find that Gayoso, governor of the province of 
Louisiana, in conformity thereto, provided, in his regulations for 
the allotment of lands—“ In case of death, he, the grantee, may 
leave them to his lawful heirs, if he has any resident in the coun- 
try; if he has no such heir in the country, they shall in no event 
go to an heir who is not of the country, unless such heir shall re- 
solve to come and reside in it confi rmably to the established con- 
ditions. Laws U.S. 543, n. 15. The defendants feel that they 
could add much easier to the number of these authorities than in- 
crease their force, and in this persuasion the court are merely re- 
ferred to Rogers vs. Beiller, 3 Martin, 669, where this court hold 
that the governors of Louisiana, under the Spanish government, 
were invested with legislative authority—if they were, in such a 
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case as was presented for decision, then how much more are their 
edicts entitled to respect on a subject such as this, when the law 
they promulgated does nothing more than enforce that of the 
mother country; nor, as it has been said, is there any hardship in 
this, their principles being founded on the doctrine of reciprocity, 
A citizen of the United States at this day could not take or hold 
lands by inheritance in the country where the appellant resides; 
why then should a subject of the king of great Britain have such a 
privilege here? | 

The authorities quoted by the plaintiff from the Recopilacion 
de las Indias, by no means destroy the doctrine which we contend 
for. That found in Hd. 8, tzt. 27, ‘aw 31, 32, provides for foreign- 
ers naturalized by twenty years residence, during ten of them hold- 
ing immoveable property, or marrying with a native, or daughter 
of a foreigner born in Spain or the Indies, and say that with this 
residence and certain other formalities, letters of naturalization 
shall be given to them. But Phillips, the ancestor here, was not in 
that situation either by residence or marriage: the authority, there- 
fore, has no application to the case before the court. The principle 
contained in the law read from the same work, /2d. 8. tit. 27, law 
32, supports the right of the appellees. It provides that those who 
may have performed important services to the monarchy, shall be 
naturalized and enjoy several important privileges. What is this 
but an exception which proves the principle for which we contend— 
for, if the law was as they insist, where would have been the ne- 
cessity for a particular provision in favor of those who rendered 
important services in favor of the monarchy? In regard to what is 
stated by Solanzano, in his Politica Indiana, it is sufficient to say, 
that, it is in direct epposition to the positive laws of Spain, as has 
been already shown to the court. 

If the court should come to the opinion, that the defendants 
have established the principle, that the heir, who is a foreigner, 
has no right to inherit, it only remains to consider whether the ap- 
pellees, as the next in the order of succession, have not a right to 
receive the property. On this subject, it is presumed, there can 
exist little doubt. The brother is considered as if he did not ex- 
ist—the Court cannot recognize him in a capacity to inherit. The 
law takes no notice of him, unless to reject his claim, if he pre- 


sents himself in character of heir. The appellees, of course, have - 


a right to the inheritance, no other collaterals nearer in consan- 
guinity existing to take the property. Again, if they cannot in- 
herit, no other can, as our statute provides that, “in defect of 
lawful relations, or of a surviving husband and wife, or acknow- 
ledged natural children, the estate belongs to the territory.” Civi/ 
Code, 156, art. 51. This defect does not exist here, as there are 
lawful relations in the United States, capable of taking the pro- 
perty. Upon the whole, it is concluded, with great confidence, that 
the appellant cannot recover, and that the District Court com- 
mitted no error, except in decreeing to him the amount of the 
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moveable property, of which the intestate died possessed. From 
the authorities referred to in this statement, and on which the de- 
fendants rest their claim for success, it appears that a foreigner 
cannot inherit either moveable or immoveable property. Judg- — 
ment, it is therefore hoped, will be rendered in favor of the ap- 
pellees, for the whole amount of the property, of which A. Phil- 
lips died possessed. 

Workman, for the plaintiff. The sole question in this case is, 
whether an alien can inherit immoveable property in the state of 
Louisiana? 

When this question was first proposed to me, I conceived that 
it was at once decided by the provisions of our civil code. A dif- 
ferent opinion being strenuously maintained by lawyers of great 
talents and learning, a full investigation of the subject becomes 
necessary. 

Our adversaries have probably been misled by not attending to 
the difference between the principle which prevailed in the free 
states of antiquity, and the modern principle, as recognized 
throughout the civilized world, respecting the rights of foreigners. 

Anciently, it was an established maxim of jurisprudence, as well 
as of politics,:that foreigners were entitled to nothing, except in 
virtue of a solemn treaty, ora positive law. From every thing not 
thus conceded or secured to them, they were held to be absolutely 
excluded. You might lawfully make war upon all those foreign 
states, with which you had not entered into a treaty of peace. So 
generally was this principle known and established, that the great- 
est of all moral philosophers, Aristotle, treats of piracy, or as we 
should term it, privateering, as an usual and lawful calling. 

The Greek republics, from which Rome is believed to have re- 
ceived the elements of her jurisprudence, were extremely jealous, 
and even what we should deem illiberal, as to the participation of 
their civic rights. In Athens, indeed, during the infancy and early 
growth of the state, we are told by Thucydides, book 1st, Introduc- 
tion, that many of those who were driven from the other parts of 
Greece, by war or sedition, betook themselves to the Athenians 
for secure refuge, and, as they obtained the privileges of citizens, 
continued to enlarge that city with fresh accession of inhabitants, 
insomuch, that at last Attica, being insufficient to support the num- 
ber, they sent over colonies into Ionia. But this wise and liberal 
policy ceased with the necessity which had occasioned its adoption. 
The political laws of Athens respecting foreigners, were soon as- 
similated with those of the other Grecian states. Not only the 
right of voting in their assemblies, and of holding posts of trust 
and honor, but the right, of purchasing or inheriting immoveable 
property, the right of marriage, the right of commerce, and even 
the right of legal residence, were withheld from all, except their 
own citizens, or those on whom those rights were bestowed as a 
great favor and special privilege. Such exclusions ought not to 
surprise us, when we consider the nature of the governments of 
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most of those celebrated states.. Those governments were demo- 
cracies, in the strict sense of the word. All the great, the gratify- 
ing and seducing powers of sovereignty were exercised by their 
citizens in their own proper persons—their political rights were 
not confined to abusing a magistrate, bawling at an election, or 
throwing a piece of papyrus or an oyster shell into an urn: they 
raised fleets and armies—they appointed and removed generals 
and admirals—they made war and peace, at their pleasure—they 
were addressed, courted and flattered to their very teeth, not 
merely by their own ministers and orators, but by the representa- 
tives of the greatest kings, and the ambassadors of the most pow- 
erful nations. No wonder then that they were so parsimonious in 
the participation of such flattering privileges. A citizen of Athens 
—the queen of a thousand cities—might be considered as great a 
personage, in those days, as a small German prince would be in 
our own, and he was equally proud of his dignity and importance. 
The Romans were not less disposed than the people of Greece, to 
monopolize their civil and political rights. In the infancy of their 
state, necessity made them also liberal of naturalization. While 
they dreaded the vengeance which their outrages had provoked— 
while the imperial banditti, destined to subdue the world, were yet 
few in number, and struggling for existence, they freely admitted 
the natives of every country, and the robbers of every gang, to par- 
take of their dangers and their booty. But by the time they adopted 
from Greece the laws of the twelve tables, they adopted also the 
excluding policy of the Grecian republics. To the Roman citizens 
belonged exclusively the right of voting in the different assemblies 
of the people, the right of holding the public offices of the com- 
monwealth, the right of participating in the sacred rites of the city, 
the rights of intefmarriage with a Roman citizen, of high parental 
authority, of making a testament, and of succeeding to an inheri- 
tance. 

The exclusion of foreigners from the right of making a will, and 
of inheriting property, is often alluded to, and seems to have been 
generally taken for granted, during the period of the Roman re- 
public, and for a considerable time after the establishment of the 
Imperial government. And yet this exclusion did not arise from 
any positive law, but from the excluding principle, which I have 
already mentioned, of the ancient jurisprudence; that no civic 
rights could be claimed or exercised, but by those to whom they 
were positively and specifically granted. Cicero tells us that “ Pe- 
regrini vel advene et hospites non sunt cives; nec testamenti fac- 
tionem habent; nec est eorum testamentum justum, quia non sunt 
indigenz; sunt extranei, sic dicti quasi alibi nati.” Lib. 2, de Of- 
ficiis. This is very like what is unhandsomely and ungallantly 
called the ladies’ reason: foreigners cannot make a will, because 
they are foreigners: the true reason was because the making of a 
will was held to be a civil, and not a natural right, and that there 
was no positive law of Rome authorizing foreigners to exercise 
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that right. There are laws, indeed, from which their exclusion 
from the exercise of that right, as well as from the right of inheri- 
tance, is spoken of, or may be obviously inferred. Thus in the Di- 
gests it is said, “ Solemus dicere, media tempora non nocere: ut 
puta civis Romanus heres scriptus, vivo testatore factus peregri- 
nus, mox civitatem Romanam pervenit, media tempora non no- 
cent.” D. 28, 5,6, 2. Again, in the same book and title, law 59, 

ar. 4-—“* Si heres institutus scribendi testamenti tempore civis 
oo fuit: deinde ei aqua et igni interdictum est, heres fit 
si intra illud tempus quo testator decessit, redierit.” 

The same doctrine is still more plainly recognized in the Code, 
lib, 6, tit. 24, 1, 1, which is in these words: “* Qui deportantur, si 
heredes scribantur, tanquam peregrini capere non possunt, sed 
hereditas in ea causa est, in qua esset, si scripti non fuissent, 
Thus stood the Imperial law, in the time of Titus Alius Anto- 
ninus; and so many suppose it remained to the end. But, on con- 
tinuing to examine the body of the law itself, we shall find that a 
change in the system of exclusion at last took place. The law to 
which I refer is as follows: “ Omnes peregrini, et advenz libere 
hospitenter, ubi voluerint. Et hospitati, si testari voluerint, de re- 
bus suis liberam ordinandi habeant facultatem, quorum ordinatio 
inconcussa servetur. Si vero intestati decesserint, ad hospitem 
nihil perveniet; sed bona ipsorum per manus episcopi loci, si fieri 
potest, heredibus tradantur, vel in pias causas erogentur.” C. 6, 
LIX. 10. In anthent, nov. de stat. et consuet, § omnes peregrini, &c. 

‘“ Let it be permitted to all foreigners and strangers to lodge 
freely where they shall think fit; and if they wish to make a testa- 
ment, let them have the faculty of disposing of their property, and 
let their will in this respect be inviolably observed. If they die 
intestate, no part of their succession shall belong to their host; but 
their property shall be delivered up by the bishop of the place to 
their heirs, or if this cannot be done, it shall be appropriated to 
pious purposes.” 

This law, it is true, does not go so far as to allow aliens to in- 
herit the property of Roman citizens. (See Hezneccius, on the Ro- 
man Civil Law, n. 538.) But this, as we shall soon see, is not at 
all material to our case. That is amply provided for by the Spa- 
nish law and our own statutes.—The final subversion of the Roman 
empire was followed by a new and extraordinary order of things, 
among the states that grew out of its ruins. The feudal system, in 
a word, was generally established throughout Europe. The rude 
legislators and conquerors of the north knew not how to reward 
their followers, or secure their conquered lands and people among 
them, on the tenure of allegiance and military service. Landed 
property was thus erected into a political benefice: though bestow- 
ed in general as a reward for services rendered to the donor, its 
profits and advantages were still considered as the wages of an of- 
fice, for the due performance of which allegiance was indispensibly 
requisite. It followed, of course, that no one could lawfully hold 
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land, unless he was qualified to hold the office of which it was the 
salary, and the duties of which that land was given to enable him 
to fulfil: and hence aliens were prohibited from acquiring, either 
by purchase, gift or inheritance, that species of property. Thus 
the excluding principle of the Greek and Roman republics, was 
adopted by most of the half barbarous monarchies of the middle 
age. 
"Yet were there many exceptions to this rule of exclusion. Aliens 
were often permitted to acquire fiefs, provided they took the oath 
of fidelity to the Suzerain. In some of the ‘southern states of Eu- 
rope there was much of the land which was not held by feudal 
tenure, but continued allodial. In Spain, particularly, the Roman 
law maintained under the governments of all her Gothic invaders, 
a divided empire with their feudal codes; a fact which is apparent 
in most of the titles of the Partidas, and which, in the present case, 
it is very important to investigate. 

But before I examine and explain the Spanish law of inheritance, 
respecting foreigners, it will first be proper to dispose of some of 
these quotations, brought forward by the opposite party and dig- 
nified with the name of authorities. 

The Encyclopedie Francaise, they tell us, delares, that “ a l’ex- 
ample des peuples anciens, le droit d’aubaine s’est introduit dans 
la France, et dans toutes les contrées de l’ Europe.” 

They also cite Denisart’s dictionary, which says—“ et bientot 
le droit d’aubaine fut etabli universellement en Europe;’”’—and 
D’ Aguesseau, who remarks, “‘ personne ne revoque en doute que 
le droit d’aubaine ne soit etabli en France, comme dans les roy- 
aumes voisins et dans la plupart des nations policees.” 

Are such notices as these deserving of attention, when the ques- 
tion concerns not foreign laws, but laws which are, or lately were, 
the laws of this country? What would be said in the supreme - 
court of the United States, or in Westminster Hall, if things like 
these were offered as legal authorities—if, on a doubtful point of 
common law, or an obscure Act of Congress, the advocates were 
to refer to the compilations of Dr. Rees or Dr. Brewster, instead 
of the great luminaries of our jurisprudence? What should we 
think of him who, ona question of French laws, or French usages, 
would quote Jedediah Morse, who asserts in his work, entitled 
The American Universal Geography, p. 265, (edition of 1812,) that 
“the French, as a nation, are at present, by the confession even of 
sober and discreet Frenchmen, false and faithless, revengeful and 
sanguinary. The law of divorce has rendered marriage the mere 
cover for prostitution—and France presents at this moment the 
picture of one great common brothel, in which every variety of 
lewdness is indulged, without shame and without restraint.” Even 
the French Encyclopedia is stained with some gross errors, when 
it treats of foreign nations. In fact, almost all works, especially 
those of the popular sort, that treat of the laws, manners or cus- 
toms of foreign countries, are strongly characterized by the un- 
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charitableness, hatred and malice, which the people of different na- 
tions seem so fond of entertaining for each other. As to the opi- 
nion of D’ Aguesseau, it is so guarded and restricted as to be of 
no use to those who offer it, if D’ Aguesseau himself were of any 
authority as a Spanish jurisconsult. 

Reference is made to certain letters patent, which recite a treaty 
made between France and Spain, in which it was provided, that 
the droit daubaine should not operate in either country, with re- 
spect to the subjects of the other. But I can by no means admit 
the inference drawn from this stipulation, to wit, that if the drozt 
d’aubaine did not exist to the same extent in both countries, there 
would have been no occasion to provide that it should be abolished 
in both for the future. Stipulations of this kind in treaties are al- 
most always made mutually and reciprocally between the high con- 
tracting parties, for the following obvieus reasons: 

1. Because this reciprocity is deemed more suitable to the dig- 
nity of those parties, than if one of them only were to engage to 
do or not to do any thing, while the other party were left to do it 
or not, as he might think fit. This last would be what is termed 
an unequal, and, therefore, to one of the parties, a degrading treaty. 

2. Because, on the principles of that universal law, which fur- 
nishes the rules for interpreting treaties, as well as all other con- 
tracts, every promise or stipulation should have some lawful con- 
sideration to support it. And, 

3. Because such stipulations bind the parties to preserve those 
laws which otherwise they might alter or repeal, at their pleasure. 

In the treaty in question, the stipulation on the part of Spain, 
would prevent her sovereign from establishing any droit d’aubaine, 
as against Frenchmen, if he were even disposed to do so; or if he 
did establish such a law, it would at least expose him to war and 
the just penalties of violating a solemn treaty. 

A reference to many of our own public treaties will show the 
absurdity of our adversary’s argument on this point, In the treat 
between the United States and Prussia, it is stipulated, art. 9, 
(vid. Laws of the United States, vol. 1, p. 249, Colvin’s edit.) that 
“the ancient and barbarous right to wrecks of the sea, shall be 
entirely abolished, with respect to the subjects or citizens of the 
two contracting parties.” And yet, who ever heard of such aright 
existing in these United States? In the next article of the same 
treaty it is provided, that “ the citizens or subjects of each party, 
shall have power to dispose of their personal goods within the ju- 
risdiction of the other by testament, donation or otherwise.” Ac- 
cording to the counsel’s reasoning, it might hence be inferred, that 
the drozt d’aubaine operated in the United States, with respect to 
personal property—the contrary of which is notorious. 

In our treaty with Spain, art. 7, itis stipulated that “ in all cases 
of seizure, detention or arrest for debts contracted, or offences 
committed, by any citizen or subject of the one party, within the 
jurisdiction of the other, the same shall be made and prosecuted 
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by order and authority of law only.” Who ever heard that a Spa- 
niard was ever liable, in the United States, to be arrested for debts 
or offences, otherwise than by order and authority of law? Maulti- 
tudes of such passages might be cited from such compacts between 

overnments of different kinds, and having different codes of laws, 
and different usages, to prove the fallacy of the corrollary drawn 
from the treaty adduced by the counsel. 

Let us now inquire what the Spanish law is, on this important 
subject, not from the compilations of foreign ignorance or jealousy, 
but from the code of Spain itself; not from Elizondo, nor Frebrero, 
nor the Theatro de la Legislacion, but from the Partidas, the Re- 
copilacion, and the Autos Accordados; the uncorrupted fountains 
of the Spanish law. It is ordained, Partida, 6, tzt. 3, J. 2, that any 
person whatever may be instituted an heir, who is not prohibitcd 
by law from being so. ‘“ Ebrevemente dezimos, que todo ome, a 
quien non es defendido por las leyes deste nuestro libro, quier sea 
libre o siervo, puede ser establecido por heredero de otri,” &c. 
“ We say, briefly, that every man, to whom it is not forbidden by 
the laws of this book, whether he be a freeman or a slave, may be 
instituted as the heir of another.” In the fourth law of the same 
book and title of the same code, twelve classes or descriptions of 
persons are enumerated, who may not inherit. Foreigners are not 
among the number. 

The 4th Partida, tit. 4th, law 2d. enumerates the various modes 
of acquiring naturalization. Among these, the 6th mode is by in- 
heritance. “* La sexta, por heredamiento. Part. 6, tit. 1, law 13, 
declares and specifies the descrivtions of persons who may not 
make a testament—foreigners are not among the number. Part. 6, 
1, 30. Los peregrinus tienen libre facultad de hacer testamento, 
&c. Compendio, &c. 1, 157. The succeeding law of the same title, 
makes it the duty of the diocesan bishop, or his vicar, to take care 
of the property of strangers and pilgrims, for their heirs, and te 
write to them, that they may come or send for such property. And 
if the heir neglect to come or send for it, it shall be employed in 
pious uses. These laws are taken from the authentic, already 
quoted, “‘ umnes peregrini.” . 

But, were there no exceptions, no modifications of this extraor- 
dinary liberality of the Spanish law towards strangers and aliens? 
There were: and the court shall see the nature and extent of them. 
It was enacted by Don Alonzo IX, law 3, tit. 27, Ordenamiento 
de Alcala, and by Henry IV, in the cortes of Cordova, that no 
donation made by the sovereign to any other king or kingdom, or 
to any foreigner whatever, of any city, castle or royal jurisdiction, 
should be valid. This law, quoted by the adverse party, from the 
Theatro Universal, is recited very fully, and re-enacted, or con- 
firmed, by the 1st law, tit. 10, lib. 5, of the new recopilation, which 
is, 1. 6, tit. 5, book 3, of the latest recopilation of 1805. The se- 
cond law of the same book and title, goes much further. It ordains 
as follows: “ Siguiendo la ley,” &c. In pursuance of the preced- 
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ing law, we declare, that we will not give, nor allow to be given, 
to any king or to any foreigner whatever, any cities, towns, castles, 
places, lands, inheritance, or islands belonging to our royal crown: 
and so we pledge our true faith and royal word. And we forbid 
all and every of our natural born subjects to give, or sell, or ex- 
change any towns, places, castles, lands, inheritances or islands of 
our kingdoms to any foreign king, lord or other person, on pain of 
being dealt with according to our pleasure.” 

As this is the law principally relied on by the adverse party, I 
have quoted it at full length. But, is it not evident, at the first 
view of this statute, that its great object is to preserve the rights 
and seignories of the crown—that the prohibition of alienation 
which it contains, extends only to property of a feudal nature, to 
which there belong privileges and jurisdictions unfit for an alien to 
enjoy or exercise? The word inheritance is indeed used; yet we 
may remark, that the prohibition is confined to giving, selling or 
exchanging. Surely an ordinance so very loosely penned, and 
which does not once mention devise, or the right of inheritance, 
could never be construed to repeal, by mere implication, as it were, 
the very solemn, positive and precise laws I have already cited. 
But if even such a construction were possible, it could not avail 
the other party; for we find, on proceeding a little further in this 
law, that, though the alienations in question to foreigners are for- 
bidden, they are not void—they only subject the offending persons 
to a penalty; and that penalty, which this law leaves at the king’s 
discretion, is fixed precisely by the first-of the autos accordados, 
annexed to the title of the Recopilacion, in which the law itself is 
contained. This auto is law 12, tit. 5, book 1, of the Novissima 
Recopilacion, 1805— it is as follows: “* Ordenamos” &c. ‘ We or- 
dain, that whoever shall give, or sell, or transfer in any other man- 
ner or by any title whatsoever, any inheritance or other real pro- 
perty to any university, college or person, not belonging to our re- 

al jurisdiction, nor subject to it, shall be held to pay to us the 
fifth part of the true value of such inheritance or other property, 
&c. over and above the ordinary alcubala.” So then the law on 
which our adversaries confidently rely, as making void all dona- 
tions and devises of lands to aliens, does in fact, when explained 
by this auto accordado, fully authorize and confirm all such dona- 
tions and devises, on the condition of the payment of a duty of 
twenty per cent. in addition to the ordinary duty on the sales and 
transfer of lands, which, I believe, is only five per cent. on their 
full value. 

The appellee next cites the laws of the Indies. B. 2, t. 32, laws 
44. and 46. By these laws it is forbidden to deliver up the property 
of deceased persons to foreigners; in a word, foreigners are not al- 
lowed to be depositaries or curators of the vacant estates of intes- 
tates; a provision not unwise or extraordinary, considering that 
few foreigners were admitted into Spanish America, and that even 
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of these, but a small numter were permitted to carry on commerce, 
or exercise any lucrative or honorable profession. 

But this citation is extremely unfortunate for those who have 
made it. For it naturally draws our attention to the preceding law, 
(43) which has this important enactment: “ Pero si,” &c. “ But if 
the deceased shall leave any memorial in the form of a testament, 
which requires to be proved by witnesses, or if, being a foreigner, 
he shall make a testament, the cognizance of the succession, even 
though the testator should leave heirs in these kingdoms, belongs 
to the ordinary tribunals of justice.” This law, the court will re- 
mark, is regulating the competency and jurisdiction of certain 
courts of justice; and we find that it recognizes, as a matter of no- 
toriety, the right of foreigners to make wills, and the right of their 
heirs, in or out of the Spanish kingdoms, to inherit: for such is the 
obvious construction which the word aunque indicates. The pro- 
vision of the 32d law, title 27, ninth book, of the same code, is yet 
more completely decisive in our favor.—Y declaramos, &c. ** We 
declare, with respect to the real property which foreigners must 
hold, in order to be qualified to obtain naturalization, that it must 
be of the value of four thousand ducats, whether originally their 
own, or acquired by way of inheritance, donation, purchase,” &c. 
Beyond this, nothing can be required. ‘To prove that the Spanish 
law of inheritance continued, as I have shown it to be, from the 
Partidas and the new Recopilacion, I refer the court to the pro- 
fessor, Don Juan Sala’s Illustration de Derecho, vol. 1, p. 19 and 
148; and to another institutory work, by Asso and Manuel, p. 23. 
The first of these works is one of the best of its kind, that I have 
seen. It was published—at least my edition of it—in 1803. Asso 
and Manuel’s book appeared in 1805. Itis of inferior merit to the 
other; but neither of them could be mistaken, on a subject so im- 
portant and well known as the law of inheritance. 

To satisfy the court still further on this point, I refer them to 
the Novissima Recopilacion, published in 1805, in which are in- 
corporated all the cedulas, pragmaticas, decrees, laws aud ordi- 
nances, of a general nature, which had been promulgated up to the 
year 1804. In tit. 11, book 6, vol. 2, p. 165. of this comprehensive 
digest of Spanish statutory law, will be found various provisions 
respecting foreigners, none of which derogate in the least from 
those of the Partidas. One of the laws, the second of this title, 
contains this extraordinary proviso, which the liberality of former 
laws had perhaps made requisite—that English and Irish Catho- 
lics should not enjoy in Spain any other privileges than those of the 
native Spaniards. What reflections must such a law excite in the 
minds of the catholics of Great Britain and Ireland, who have been 
fighting the battles of a government that rewards them for their 
services with disfranchisement and degradation, 

The regulations of governor Gayoso, for the allotment of lands, 
are referred to and relied upon by our adversaries. Without in- 
quiring whether the Spanish governors of Louisiana were invested 
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with legislative authority, it will be sufficient, in the present in- 
stance, to show that the regulations in question do not contain any 
thing subversive of the Spanish law, as I have stated it to be. 
When donations are made, the donor may annex to them whatever 
reasonable conditions he thinks fit. The lands to which alone 
Gayoso’s regulations were applicable, were granted gratuitousiy 
by the government. There was nothing then illegal or unreasona- 
ble in prescribing the mode or conditions on which those lands 
might be disposed of by the grantees. If they did not like those 
conditions, they need not accept of the property. Jf the Spanish 
law were conformable to Gayoso’s regulations, why was it deemed 
necessary to state it in them? Those regulations are of a special, 
not a general, nature. They had no more to do with the law of 
inheritance, than with the oe of purchase and sale, unless it was 
intended by them to deviate or derogate from the established law. 
And that such was their intention and object is obvious from the 
first part of the article, (the 15th.) from which the opposite party 
have quoted such an extract as they thought would suit them, 
The words of that part of the article I refer to, are these: ‘“‘ He 
(the grantee) shall not possess the right to sell his lands, until he 
shall have produced three crops, on the tenth part of his lands, 
which shall be well cultivated.” See Laws of the United States, 
vol. 1, p. 543. The regulations, then, limit the grantee’s right of 
selling, as well as the right of devising his property. From the 
Ordinance that the particular lands in question shall in no event go 


to an heir who is not of the country, the counsel infers that, by the - 


law of Spain, no alien can inherit any land whatever. By the same 
kind of logic, it would follow, from those regulations, that no one, 
(foreigner or citizen,) c uld, by the Spanish law, sell his lands, 
until he had produced three crops on the tenth part of them. 

Solanzano, in his Politica Indiana, recommends the adoption of 
the droit daubaine, so that foreigners may no longer inherit the 
property of the native subjects of Spain. But the authority of this 
writer is objected to—I do not rely upon it, or want it. I rely 
upon the codes and statutes themselves, not upon any commenta- 
tors whatever. Commentators may be advantageously consulted 
when the interpretation of a law is doubtful; but when the law is as 
clear as I take that of the present case to be, no comment or glos- 
sary is requisite to explain it. 

That the law of inheritance was as I have stated it to be, in Loui- 
siana, during the time the colony continued under the dominion of 
Spain, is a fact of general notoriety, a fact for the truth of which I 
can appeal particularly to one of the members of this honorable 
court, judge Derbigny. Foreigners, of various countries, were al- 
towed to dispose of their property by will, and to inherit property 
here. his is the first time I ever knew their rights in this respect 
to be denied or questioned, If the general law of Spain were as 
the other party misrepresent it, the long established and uninter- 
rupted custom of Louisiana would modify that law in this country. 
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Custom is the unwritten law; used for a long time. Part. 1, 2,4. 
It must not be absurd, nor contrary to natural right, or the com. 
mon welfare, nor be introduced through error. Custom is the in- 
terpreter of the law; it corrects the ancient law, if it is general; but 
if it is special, it corrects the law only in the place in which it is 
observed, if the sovereign knows of it, and does not oppose it for 
the space of ten or twenty years. Part. 1, 2, 5 and 6. Thus in the 
Digest de Legibus. D.1, 3, 32. An ancient custom is observed 
with reason as a law: it is called the customary law. For, inas- 
much as the laws are binding upon us only from their being re- 
ceived by the opinion and consent of the nation, that which the 
people have approved of, though unwritten, should be binding upon 
all. And it is, therefore, rightly established, that laws may be ab- 
rogated, not only by the will of the legislator, but also by disuse, 
approved of by the tacit consent of the whole nation. 

But, whatever may be the law of inheritance of Rome, or of 
Spain, or of the late province of Louisiana, the point now in dis- 
puté is decided completely in our favour, by the provisions of the 
civil code of the commonwealth of Louisiana. This code, the court 
well know, is for the far greater part, a transcript from the Code 
Napoleon, or, as it is now termed, Le Code Civil Francais. To 
understand our code thoroughly, we must often investigate the 
French law as it stood before the revolution; and we must then 
compare the two codes together, to see how far they agree, and 
wherein they differ from each other. 

The droit d’aubaine, it is certain, was in full force in France, 
until the fall of the old monarchy. It was abrogated by the decrees 
of the constituent assembly, in 1790, and 1791; and those decrees 
were confirmed substantially by the second chapter of the 1st title 
of the 3d book of the Napoleon code. This chapter, though it is 
entitled, Des qualités requise pour succéder, treats chiefly of those 
who may not succeed, or inherit; it being, of course well under- 
stood, conformably to the great principle of jurisprudence estab- 
lished throughout Christendom, that every one may inherit who is 
not expressly prohibited or excluded from the right of inheriting. 
The first article of this chapter—the 725th article of the code, or- 
dains that, “to succeed, it is necessary to be in existence at the 
moment of opening the succession.—Those, therefore, are incapas--  - 
ble of succeeding—i. He who is not conceived—2. The infant 
born incapable of living—3.—He who is dead in law, (mort civile- 
ment.) 

These few exceptions, would, on the well known principle I have 
just stated, leave the right of inheriting property in France open to 
persons of every country, color and cast. But the framers of the 
Napoleon code, on mature reflection, were of opinion that this ab- 
solute, unqualified confirmation of the repeal of the droit d’aubaine, 
was heither just nor politic, considering that that odious law of ex- 
clusion still subsisted, with more or less of atrocity, in many of the 
nations of the world. Why should a foreigner be permitted to in- 
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herit property in France, when a Frenchman could inherit nothing 
in that foreigner’s country? France was not, like America, in want 
of population, nor had she an acre of land to spare. For this rea- 
son the 726th article was introduced; by which it was provided 
that “ a foreigner is admitted to succeed to the property which his 
relation, whether a foreigner or a Frenchman, possesses in the 
territory of the empire, only in the case, and in the manner in 
which a Frenchman might succeed to his relation possessing pro- 
perty in the country of that forzigner, conformably to the disposi- 
tions of the 11th article “ of the title on the enjoyment and priva- 
tion of civil rights.” The 11th article thus referred to, enacts that 
‘every foreigner shall enjoy in France the same civil rights as 
those which are, or which shall be allowed to Frenchmen by the 
treaties of the nation to which that foreigner shall belong.” —By 
these articles we see that no foreigner can inherit any property in 
France, unless in virtue of a treaty which would allow a French- 
man to inherit the same kind of property in that foreigner’s coun- 
try. Such is the construction given to those articles by the ‘best 
French commentators, and by the French tribunals. Without 
these two articles, the old droit d’aubaine would have remained 
completely abolished in France. Now, neither of these two arti- 
cles, nor any thing like either of them, appears in our civil code; 
while its general provisions on the qualifications requisite for in- 
heriting are still more clear and strong than those of the French 
code. Our code proclaims-(p. 158, aft. 64.) that “ all free persons, 
even the minor pupil, the lunatic, and the like, may transmit their 
estates ab intestat, and inherit from others. Slaves alone are inca- 
ble of either.” Our legislature do not, like the framers of other 
codes, give us a mere negative declaration of those who may not 
transmit their estates, or inherit the property of others, and leave 
us to the inference which our jurisprudence would thence draw in 
favour of all who were not thus specifically excluded: but they do 
affirmatively and most positively enact that all free persons may 
transmit and inherit estates, without making any distinction what- 
ever as to the kinds of property, whether real or personal, movea- 
ble or immoveable, of which such estates may consist. If the droit 
d’aubaine, or any thing like it, existed in this country previous to 
the promulgation of our civil code, it was not possible for any le- 
gislative art, care, or providence to have destroyed that droit d’au- 
baine more completely and effectually than our civil code has thus 
done. 

The omission, in the compilation of that chapter of our civil code 
which establishes the right of inheritance, of those articles of the 
French code which, in a certain degree, revived the droit d’aubaine 
in France, was evidently the result of design and deliberation. 
Our legislature, guided by the principles of a policy equally wise, 
liberal and provident, perceived clearly that the adoption of those 
excluding articles of the code Napoleon, however suitable they 
might be for France, would have been pernicious in Louisiana. 
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Our staple commodity is land. We want purchasers for this pro- 
perty, and freemen to increase the strength of our independent and 
giorious commonwealth. We know by experience that whoever is 
interested in our soil, will be faithful to our state. Let a foreigner, 
of whatever nation or political sect, however hostile to our country 
and institutions, be put in possession of a good plantation on the 
banks of the Mississippi, and a sense of his own interest, constantly 
operating on his mind, will cure him of all his political and national 
prejudices, however strong and inveterate they may be. His estate 
makes him a patriot, whether he will or not. The attachment he 
feels for his property, (and we all know how strong that generally 
is,) will be transferred by an easy and inevitable association to the 
government, and the laws that protect it; and thus he becomes, of 
necessity, a friend and supporter of order, of justice, of the coun- 
try. It is no merit for an inhabitant of Louisiana to adhere zea- 
lously to its government. In doing so, he only does what his own 
interests and those of his family require. To bea traitor to a coun- 
try in which every freeman may enjoy all that any reasonable man 
can desire, is to be at once both a fool and a villain. 

The sentiment of interest is, I conceive, the surest bond by 
which the native of one country may be attached to the govern- 
ment of another. It is the best, if not the only substitute for those 
early, and dear, and cherished associations which produce the filial 
affection of patriotism, and which bind men, as by the force of a 
natural and innate passion to country—that beloved, and venerated, 
and adored being which the imagination elevates to a rank between 
man and God. 

A large portion of our population must, for along time, be com- 
posed of the citizens of other states, and the natives of foreign 
countries. ‘To expect from those emigrants the natural, habitual 
patriotism I have just spoken of, would be too much. Their at- 
tachment to their new country will be best secured by enabling 
them to become deeply, permanently and self-evidently interested 
in its welfare. Perhaps, indeed, the patriotism which is, on the 
whole, the most substantially advantageous to a community, is that 
which has individual interests for its basis. When men perceive 
that the prosperity of the republic is identified with their own, they 
labor in the public cause with all the ardor, and energy, and per-- - 
severance of self-love. Their exertions are not like those of mere 
unsupported enthusiasm, few, temporary or capricious, but con- 
tinued and uniform. A perfectly disinterested patriot, in these un- 
chivalrous, calculating times, might be, like a Platonic lover, of 
very little use to the object of his affections. The government of 
Louisiana is too wise to rely on the romantic attachments of her 
people. The laws of Louisiana, by throwing open widely the doors 
of purchase and inheritance, have furnished to all her free inha- 
bitants, wherever they come from, the most powerful incentives to 
useful industry, and the most solid and durable foundation for ra- 
tional patriotism. 
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The judgment of the court below has, perhaps, been founded on 
the law of England—a law which, as it has been adopted on this 
subject in the other states of the union, ought, it may have been 
supposed, to be adopted in Louisiana also. How that law has come 
to be so generally established in the United States, appears to me 
quite unaccountable. The law of England, prohibiting aliens from 
holding real property, is founded on the feudal system, to which 
we have nothing in these states bearing any resemblance. “* Under 
the feudal system, (B. Comm. 4, 386,) every owner of lands held 
them in subjection to some superior or lord, from whom or whose 
ancestors the tenant or vassal had received them: and there was a 
mutual trust or confidence subsisting between the lord and vassal, 
that the lord should protect the vassal in the enjoyment of the ter- 
ritory he had granted him; and on the other hand, that the vassal 
should be faithful to the lord, and defend him against all his ene- 
mies. This obligation on the part of the vassal was called his fide- 
litas or fealty; and the oath of fealty was required by the feudal law, 
to be taken by all tenants, to their landlords, which is couched in 
almost the same terms as our ancient oath of allegiance; except 
that, in the usual oath of fealty, there was frequently a saving or 
exception of the faith due to a superior lord by name, under whom 


the landlord himself was perhaps only a tenant or vassal. But when 


the acknowledgment was made to the absolute superior himself, 
who was vassal to no man, it was no longer called the oath of fealty, 
but the oath of allegiance; and therein the tenant swore to bear 
faith to his sovereign lord, in opposition to all men, without any 
saving or exception.” Now, all lands in England are supposed to 
be held mediately or immediately from the king. Allegiance to 
him—which an alien of course cannot owe permanently—is there- 
fore considered a necessary qualification for holding landed pro- 
perty. Besides, there are annexed to the possession of certain kinds 
of property, and to particular estates in England, various rights, 
which an alien could not properly exercise. The proprietors of 
manors enjoy some of the royal privileges. The possession of 
Arundel Castle was adjudged to confer an earldom on its posses- 
sor, Selden, Tit. of Hon. b. 2, c. 9,§ 5. The manor of Scrivelsby, 
in Lincolnshire, is held by grand serjeanty, on the condition that 
its lord shall perform the office of the king’s champion at the coro- 
nations. It would be a strange spectacle to see a French subject, 
or an American citizen—a revolutionary officer, suppose—pranc- 
ing in complete armour into Westminster Hall, throwing down his 
gauntlet, and offering to combat any false traitor who should deny 
the king’s title to the crown. No such rights or duties—no poli- 
tical rights or duties whatever—are attached to the mere posses- 
sion of any lands in America. To own an estate of a certain ex- 
tent or value, is sometimes required to qualify a citizen for exer- 
cising the right of suffrage, or filling an important office. But the 
estate, by itself, would give no more right or privilege to its pos- 
sessor, if an alien, than bank stock, or cash of the same value. 
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I cannot, then, avoid expressing my surprise, that the law, with- 
holding from aliens the right of inheriting lands—a political law, 
emanating from the feudal constitution of the monarchy and realm 
of England—a law disposing, in many instances, of the fortunes of 
the citizens, contrary to their express will, or, if they should die 
intestate, otherwise than they might be reasonably presumed to 
have desired—a law, branded by public opinion, throughout al- 
most the whole civilized world—that this alien law, at which the 
common sense and moral feelings of mankind revolt, should have 
been adopted by most of our sister states, not one of which have to 
offer in justification, or excuse for the adoption, any one of the 
reasons, fictions, or pretences by which that law, in England, may 
be palliated. 

Is there any provision in the constitution or laws of the United 
States which forbids aliens, or from which it may be inferred that 
aliens qught not, to hold or inherit real property? No such thing, 
but directly the reverse. The federal constitution requires citizen- 
ship as an indispensible qualification for being a member of the 
house of representatives or the senate, or for holding the office of 
president; but does not require it in the judges of the supreme 
court, every one of whom might therefore be an alien. The laws 
of the United States allow aliens as well as citizens to purchase 
and hold public lands; and, during the late war, congress bestowed 
a valuable tract of land upon every soldier, native or foreigner, 
who enlisted in the service of the United States. Can it then be 
imagined that the constitution or laws of the United States are in 
the least repugnant to the right of foreigners to inherit lands? 

If it is held unjust and odious to enforce this alien law of disin- 
herison in Europe, how impolitic must it be considered in the 
United States—in these free and liberal republics to which foreign- 
ers are every day invited by. us, in books and newspapers, in 
speeches and songs and publications of every sort, to repair, as to 
the inviolable asylum of oppressed humanity? In most of these 
states, aliens may purchase and hold land, though they cannot in- 
herit such property, nor transmit it to their alien heirs. Shall a 
pretext then be afforded to the envious and malignant enemies of 
our institutions, to insinuate that the expectation of escheats is one 
of the motives of our hospitality—that our political sirens are al- _ 
luring foreigners te our shores for the sake of spoil and plunder: 
We know how utterly false and groundless such an insinuation 
would be; but that will not prevent malice from making it. 

Louisiana, however, stands free from the possibility of any such 
reproach; and she may expect, in consequence, to receive a consi- 
derable portion of that wealth and indusiry which are now emi- 
grating from Europe. The emigrants, if they establish them- 
selves here, need not apprehend that their property will, at their 
death, escheat to the state, or descend to some distant relation, 
who may happen to be a citizen of the United States. It will be 
transmitted, according to the will of the owner, or if he make no 
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will, to his nearest kindred, to whatever nation they may belong. 
The only case in which the state can inherit, is, as the counsel has 
correctly quoted from the civil code, in defect of lawful relations, 
or of a surviving husband or wife, or acknowledged natural chil- 
dren of the deceased. The code does not say in defect of lawful 
relations, &c. being citizens of the United States, but generally of 
any lawful relations whatever. If our code contained nothing on 
the subject but this single article, we might fairly infer from it that 
foreigners were not deprived of the natural right of inheriting the 
property of their relations in this state. 

Although far, very far, from being desirous of presenting myself 
in any other character than as the advocate of the appellant, I yet 
flatter myself that I have stated this case with as much candour as 
if I had the honor of being an assessor of the court. I have 
brought forward, or noticed, every thing which appeared to me de- 
serving of the name of an authority, on either side of this great 
question, a question which involves, in this one cause, a property 
worth between fifty and sixty thousand dollars, and which may, 
and probably will, extend to fortunes of ten times that amount: and 
on summing up and duly considering the whole, I think we may. 
feel proud, that there is one commonwealth in the American union 
whose civil code is not disgraced by that remnant of feudal jea- 
lousy, barbarism and injustice which still lingers in our northern 
states; and that Louisiana, prima inter pares, stands as honorably 
distinguished in legislation as in arms. 

Under these impressions, I confidently expect that the judgment 
of the inferior court will be reversed; and that the whole estate, 
real, as well as personal, of the deceased A. Phillips, will be de- 
creed to belong to his brother, the appellant, though a foreigner, 
in preference to his distant relations, the appellees, who are citi- 
zens of the United States. 

Martin, . delivered the opinion of the court. The only ques- 
tion for the decision of this court is, whether an alien may inherit 
real estate in Louisiana, 

It is first necessary to inquire whether he may hold real estate. 

The defendant’s counsel contends he may not. 

He relies on ff. 28, 5, 6, . 2, zd. 59, n. 4, to show that aliens 
could not at Rome; but this shows that they could not take by will. 
Non habet testamenti factionem activam vel passivam. 

2. He next endeavours to show that the droit d’aubaine prevails 
in Spain. In this, he does not appear to have succeeded: but if he 
had, it would only show that an alien may not transfer property by 
will or succession. 

3. The Spanish statutes are next relied on, to show that the sale, 
gift or alienation of cities, towns, castles, lands or hereditaments, 
hereditamientos, to an alien is prohibited. 

The plaintiff ’s counsel contends, that the prohibition is confined 
to estates to which some jurisdiction or civil or military power is 
annexed, and produces in favor of this position a legislative con- 
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struction of these laws, which he finds in the Partidas and the 
Nueva Recopilacion and the Leyes de las Indias, Ordonmiento 
real and Autos Accordados. 

Naturalization may be obtained in Spain by acquiring an inhe- 
ritance, por hereditamiento—Partida 4, 4, 2—by the acquisition, 
by purchase or donation, of real property, bienes raices, Nueva 
Recopilacion. And foreigners are forbidden to trade to the Indies, 
unless they have acquired real property, of the value of four thou- 
sand ducats, by purchase or inheritance. Recopilacion de las leyes 
de las Indias. 

Now, it is impossible to give effect to these laws, by which na- 
turalization may be acquired by an alien, unless the construction | 
of the former laws, contended for by the plaintiff’s counsel, be 
adopted. Is it not illusory, to say that a foreigner may obtain na- 
turalization by acquiring real estate, if he be not permitted to make 
the acquisition? 

If the laws, quoted by the plaintiff’s nities be attentively ex- 
amined, the construction contended for will not appear a forced 
one. “ We declare, that we do not intend to give or grant to any 
king, or other foreign person, out of our kingdom, any city, town, 
castle, place, land or inheritance, nor any island,” &c. Nueva Re- 
copilacion. The donation is not valid to any stranger out of the 
realm, of any city, town or hereditament.” 

‘“ We forbid that any of our subjects or vassals should give, sell 
or exchange any city, town, castle, land or hereditament, or island, 
of our kingdom, to any king, lord, or any other stranger, out of 
our kingdom, under the pain of our displeasure.” Nueva Reco- 
pilacion. | 

The laws, which are offered as evidence of the legislative con- 
struction contended for, are positive. It is further contended that, 
if they do not show that the former ones are to be thus construed, 
these are impliedly repealed. 

The legislator, authorising aliens to obtain naturalization, by the 
acquisition of landed property, must necessarily authorize such an 
acquisition, and effectually repeal the laws which forbade it. Cum 
quid conceditur, conceditur, id per quod pervenitur ad illud. 

If we are enabled to conclude that aliens can hold real estate in 
Spain, it remains to be inquired whether they may acquire it by 
inheritance. 

Here it is proper to remark, that none of those prohibitive laws 
cited, affect, except by a remote construction, the right of acquiring 
real estate by inheritance. 

Any person may be instituted as heir, who is not prohibited from 
being so. Partida 6, 3, 2. : 

In the fourth law of the same title, persons, who are incapaci- 
tated from inheriting, are enumerated, and aliens are not spoken of. 

Persons, who may not make a will, are enumerated in Partida 
6, 1, 13—aliens are not among them. 
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The third law of the same title provides, that peregrinos, pii- 


grims, may make their wills. 

It would be idle to suppose, that the circumstance of a Spanish 
subject, going on a pilgrimage, 1 in his own country, would require 
a positive law to authorize him to make a will. The inference i Is 


strong, that alien pilgrims are referred to. 


The succeeding law makes it the duty of the bishop, or his vicar, 
to take care of the property of strangers and pilgrims, for their 
heirs; to write to them, that they may come or send for such pro- 
perty; and, if the heir neglects to come or send for it, it shall be 
employed in pious uses. 

The Recopilacion de las leyes de las Indias has the following 
proviso: If he who died left a writing, in form of a testament, 
which is to be proven by witnesses, as being a stranger or pere- 
grino, the cognizance of it belongs to the ordinary judges. 

Hence we conclude, that the maxim of the Roman law, which 
denied to aliens testamenti factionem, activam vel passivam, does 
not prevail in Spain. 

But the plaintiff’s counsel shows that the viceroys of Spanish 
America and the audiences are directed, “in case persons, with 
sufficient vouchers, claim the estates of persons who died in the 
Indies, they may receive them, unless they be strangers; and that 
the king’ s subjects may not receive the estates of strangers.” Re- 
copilacion de las leyes de las Indias 2, 32, 44; and this is presented 
to us as proof that the principle prevails, at least in Spanish Ame- 
rica. 

By the 36th law of the same title, “testamentary executors, 
heirs and other retainers of goods of deceased persons, who, ac- 
cording to the will, are bound to deliver them, in whole or in part, 
to persons within these our kingdoms, are ordered, at the expira- 
tion of one year, to send whatever they may have collected to the 

casa de contratacion of Seville.” 

Not only aliens, but many of the Spanish subjects themselves, 
were excluded from the dominions of the king of Spain in Ame- 
rica, and the property of those who, contrary to the prohibition, in- 
troduced themselves there, was liable to confiscation. On the death 
of any individual in the American provinces, whose property was 
not claimed there, it was deemed proper to submit the rights of 
alien claimants, or of Spanish claimants, not resident on the spot, 
and even the claims of the colonists, to the estate of an alien, to a 
severe scrutiny in Europe. For this purpose, if the claimant re- 
sided in Spain, the estate was to be sent to casa de contratacion in 
Seville, where that scrutiny was to take place. But, if the deceased 
was an alien, then, if an alien claimed the estate, the cognizance of 
the claim was exclusively confined to the council of the Indies. 
Recopilacion de las leyes de las Indias 9, 37, 24. The colonial au- 
thorities, even the viceroys and audiences, were interdicted from 
interfering in such cases. We see, therefore, nothing in these stat- 


utes that affect the present case. 
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By the 15th article of the instructions of governor Gayoso to the 
commandants, relating to the grant of lands, provides that, in case 
of death, he (the grantee) may leave them (the premises) to his 
lawful heir, if he has any resident in the country; but, if he has no 
such heir in the country, they shall in no event go to an heir who 
is not in the country, unless such heir shall resolve to come and 
live in it. 1 Laws of the United States, 543. 

This condition, directed to attend the grant of land, is a strong 
presumption that there did not exist, in the knowledge of the go- 
Nore any principle of law which forbade aliens from acquiring 
land. 

Nothing in the laws of Spain, or of her colonies, appears to us 
to exclude aliens from the inheritance of real estate. 

Our own statute makes no distinction in the nature of property, 
in order to regulate the succession. Code Civil, 146, art. 9, 10. 
Nothing shows that aliens must be excluded from the acquisition 
of real or personal property, by will or succession, and are not ca- 

able to inherit either. 

All free persons, even the minor, pupil, lunatic and ideot, may 
transmit their estate, ab intestat, and inherit frem others. Slaves 
alone are incapable of either. Jd. 188, art. 64. 

Nothing appears to us to exclude aliens from the inheritance of 
real property, and we think that the district judge erred in refus- 
ing to the plaintiff the real property, left by his brother. 

It is, therefore, ordered, adjudged and decreed, that the judg- 
ment of the district court be annulled, avoided and reversed; and 


it is ordered, that Thomas Phillips do recover the whole estate, © 


real and personal, of Archibald Phillips, deceased, his brother; and, 
as Thomas Rogers was admitted as heir, the costs to be paid out 
of the succession, 
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FRANKLIN COUNTY, APRIL 1820. 
Dickey’s Case.* 


The court will not set aside a sale under an execution, where no complaint is ~ 


made as tothe regularity of the judgment, or the proceedings in consequence 
of it. If any unfair practices were used at the time of the sale, it may be set 
aside by the court, when the sheriff comes in to acknowledge the deed. 
A judgment is a lien upon all the property of the defendant, and he cannot dis- 
pose of any part of it. 
Inadequacy of price is not a sufficient reason for setting aside a sheriff’s sale, 
unless it is so glaring as to authorise a presumption of fraud. 


Sm1Tu, President. 
Application is made to set aside the sale of the estate of Samue/ 
Hayes by the sheriff. No complaint is made as to the regularity 


* From the Ms. notes of the honourable Charles Smith. 
VOL, I. N 


y wars es 
pattie J 9 
bine GR eimvetsontienlperiniinn EL a 






































90 Dickey’s Case. 


of the judgment, or proceedings in consequence of it. It would 
be sufficient if the writ gave an authority to sell. Any objections 
to the inquisition must also be taken in due time; not after a sale 
is made. The act of assembly on this subject, is in afirmance of 
the common law. For, at common law, after a sale by a sheriff, 
if the judgment be reversed by a writ of error, the defendant shall 
not have restitution of the goods, but the value of them for which 
they were sold. If the law were not so, there would be no buy- 
ers, and by consequence, no execution done; and the sheriff sells 
by authority of law. 5 Rep. 90 4. Cro. El, 278. But the sale 
must be without fraud. Moor 573. Cro. J. 246. So the regu- 
larity of the sale cannot be questioned against a purchaser under 
a sheriff’s sale, in New York; nor shall he be affected by any mat- 
ter subsequent to the sale, arising between the parties to the judg- 
ment, to which he is a stranger. 8 Johns. 361. And in the case be- 
fore lord Hardwicke, where one was in custody on a Ca. Sa. and 
yet the sheriff seized a leasehold estate for ninety-nine years, and 
sold it after the return of the writ had expired, and without a 
Venditioni. The sale was held good, though the whole proceed- 
ings, were irregular; for the writ not being vozd, the sheriff had an 
authority under it to convey a title; otherwise it would be very 
hard if it should be at the ‘peril of a purchaser under a fi. fa., 
whether the proceedings were regular or not. 1 Vez. 195. 

Thus anxious have the courts been to protect proceedings upon 
execution, which is emphatically called the fruit and the life of the 
larv. 

But it is said that these cases do not apply to the case before 
the court, being merely sales of personal estate; and the case here, 
the sale of a fee simple estate in lands: and that terms for years 
are merely chattels —True; yet the principles are the same, and 
are supported by the same legal policy, whatever may be the na- 
ture of the property taken in execution. Besides in Pennsylvania, 
lands are chattels for the payment of debts. They are sold for 
payment of debts by positive law. It is true there is one provi- 
sion, that if they will pay the debt, interest and costs, beyond all 
incumbrances and reprizes, within seven years, they shall not be 
sold, but may be extended according to the form and manner of 
proceeding in England upon the writ of Elegit. The courts in 
sennsylvania have been governed by these authorities, and these 
rules, in all questions of this nature; and very wisely so. 

It was said, in the argument, that the principle pursued in chan- 
cery, where a sale is decreed, should furnish the rule here. But 
there is not the least resemblance in the cases. When a sale is 
decreed in chancery, it is always subject to the ultimate decree 
of confirmation by the chancellor; and without such decree no ti- 
tle can be made, This is understood by all; and until the sale be 
approved and confirmed by him, he has full power over it, and 
can order the biddings to be opened upon equitable terms and un- 
der powers not possessed by this court. But in the case of sales 
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upon execution, the court is never called upon to approve or con- 
firm. The sheriff sells by authority af his execution, issued of 
right at common law, and not depending upon any discretionary 
power of the court. When he sells, he may receive the purchase 
money, and make a deed to the purchaser, in whom an interest is 
vested, independent of the approbation of the court. All that is 
required is, that the sheriff shall acknowledge his deed; and then 
when he comes in to acknowledge it, complaints may be made of 
fraud and unfair practices in the sale; and if any such exist, the 
court may, for such reasons, set aside the sale. 

This being the rule, we must look to the objections taken to the 
sale, in this case. . 

i. It is a lumping sale; the whole land being sold together; when 
one Fames Dickey had purchased twenty-seven acres of it, subse- 
quent to the judgment, but prior to the sale; which so severed the 
property that it ought to have been sold in lots. 

It is true, it is settled, that a sheriff cannot make a lumping 
sale of distinct parcels of property. If there be distinct tenements, 
separately occupied; distinct tracts of land used separately, and 
not joined in one farm; town lots, with or without separate build- 
ings, and whether adjoining or not; unless where the buildings 
are so attached to more than one lot, that they cannot be separated; 
—in such cases the sheriff must make distinct sales of the parcels. 
But I know of no law that prohibits him from selling them joint- 
ly, where it should turn out impracticable to sell them separately. 
He is obliged to sell them separately, where they can conveniently 
and reasonably be sold separately. But though there be distinct 
tenements on one entire farm, occupied by different persons, they 
must follow the principal ‘estate, and be sold as parcel of it. So, 
where separate estates become so connected as to form an entire 
establishment, though purchased in distinct parcels at several 
times;—or sundry town lots so built upon, with convenient out- 
houses, barns, stables, curtilages and gardens, interspersed among 
them, either as convenient, necessary, or ornamental to the prin- 
cipal mansion, it would be most advantageous to sell them to- 
gether, as the separation of a part might spoil the whole. So, if 
after judgment, as in this case, the defendant in the judgment un- 
dertakes to sell part of the land, and to separate the tract by an 
ideal line, ought this to make a difference? Let the purchaser look 
to the title and the incumbrances; he shall not by this dealing with 
the defendant, affect the rights of others. For if he could, in this case 
put, the principle must be carried the whole length; and then if the 
defendant should undertake to sell one hundred and twenty-seven 
acres to one hundred and twenty-seven different persons, one acre to 
each, the sheriff, according to the principle contended for, would 
have to make one hundred and twenty-seven different sales; which 
would be inconvenient and unreasonable. Thedefendant might sella 
part so as to spoil the whole; as is alleged to-be done here, by separat- 
ing the tract in thecentral part of it. The objection, therefore, in this 
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case, ought not to prevail; and noact of the defendant after judgment, 
shall affect the lien attached on his property. Again, suppose there is 
a general judgment, affecting different estates, or distinct tracts of 
land, belonging to the defendant—the judgment creditor may se- 
lect his object, and direct a levy to be made on one of them only; 
and although the estate levied on, may have been sold or convey- 
ed by the defendant, subsequent to the judgment, and the remain- 
ing lands may be sufficient to satisfy all the liens; yet the court 
cannot interfere. We have not the powers of a court of chancery, 
in such cases, which is, perhaps, to be lamented; we cannot mar- 
tial or apportion the assets. The party, therefore, must look to 
his indemnity, or covenants of warranty; or, where several are 
equally liable, and the whole is levied from one, he must sue for 
contribution. We cannot help him by our summary powers.— 
Here Mr. Dickey claims part of the land by purchase from the 
defendant, and gave notice of his c'aim at the time of sale, by an 
advertisement in the newspaper; and that he intended to avail 
himself of every legal means to hold the same. Be itso. If he 
has a good title, the sheriff’s sale cannot affect him. The sheriff 
can sell nothing but the interest of the defendant. 

But the court will not decide this matter on motion. The party 
having title must be left te his legal remedy: and the law is the 
same in New York as it is here. 8 Johns. 333, 337. And if Afr. 
Dickey has mistaken his course, he cannot, in this way, apply to 
the court to remedy his mistakes. 

2. Another objection is taken, that the sale was for an inade- 
quate price. This has never been a reason, of itself, for setting 
aside a sheriff’s sale. And if such a practice were to prevail, we 
would be obliged, on every such occasion, to examine into the 
value of the property, on motion, which would be very inconve- 
nient, and a great delay of execution, and the recovery of debts. 
No one would purchase if he was to be liable to litigation, as a 
matter of course. ‘The sale is public, andif there be no fraud, 
nor undue practices, and the property be struck off for the best 
price that can be had, there is an end of it. Nor will the chan- 
cellor set aside a contract fairly made, for inadequacy of price; it 
must be accompanied with other circumstances;—-or the inadequa- 
cy must be so glaring as to be of itself, evidence of fraud.—Nor 
do we say, even in our courts of common law, a case might not 
occur, in which fraud might be inferred from circumstances at- 
tending the sale, accompanied by a gross inadequacy of price, 
which would call for the interposition of the court. One case of 
this kind occurred in Jre/and, where a term was sold for a gross 
undervalue. It was worth two hundred and seventy pounds yearly, 
and it sold for two hundred and sixty pounds only; not being the 
value of one year; and the sale was vacated. Jrish Ferm Reports, 
600. 

A very imposing offer, however, has been made: that the pro- 
perty, if again set up for sale, shall bring an advance of about one 
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thousand six hundred dellars; and security is offered to this effect. 
This is offered on the same grounds as opening the biddings be- 
fore the chancellor, on a decree for a sale made by him. Itisa 
matter of discretion entirely, there. He will not open the bid- 
dings for a trifling advance; if I remember: rightly, never for iess 
than an advance of ten per cent on the amount of sales, and then 
upon terms and a deposit made.—I have before observed upon 
this dectrine; but it is out of the course of our practice; and it 
would lead to great mischief if the principle were applied to she- 
riff’s sales, on executions at common law. A purchaser would 
never be sure of his purchase; no one would bid; execution could 
not be done. It would be made use of as a means of delay; for 
any one who had a design to favour the defendant would lie by; 
and when the sale should be made, would apply to vacate it by an 
ofter of an advance: and this might be repeated. The attempt 
has never been made before; this is the first instance, and we are 
not inclined to countenance it. Though we may regret that the 
property has been sold at an under value, yet, if there was no 
fraud in the sale, and we can discover none, we cannot set it aside, 
and introduce a greater mischief than the one intended to be re- | 
medied. : 

We merely mention the notice of several alleged incumbrances 
on the property: the unsatisfied legacies. They were of small 
amount and do not appear to have had any effect on the bidders. 
If the property did not go somewhat higher, the person most af- 
fected by it, and who complains the most, was, in a great mea~ 
sure; himself the cause of it. On the whole, we think the court 
Py not to interfere to prevent the acknowledgment of the sheriff’s 

eed. 





PENNSYLVANIA. COMMON PLEAS. 


FRANKLIN COUNTY. 
Sharpnack et al.v. Fames Wilson.* 


After the lapse of two years, without any claim being filed, or suit instituted, 
there is no lien under the act of assembly of 17th March, 1806. (4 Smith’s Laws, 
300) even though the property be sold by the sheriff before the expiration of 
the two years. : 


The sheriff had sold the property of the defendant, on execu- 
tion, and the proceeds of sale being in court, upon a rule, applica- 
tion was made to appropriate the same; and it was argued at No- 
vember term 1819 by Crawrorp, for one Phineas Itehes, who 
claimed a lien for work and labour done as a stone mason, in 
building a cellar and foundation for a house on one of the lots 
sold, in the borough of Greencastle; and by M‘Cuttocu, for the 
judgment creditors. 


* From the Ms. notes of the Hon. Charles Smith. 
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The application was grounded on the act of 17 March, 1806— 
(4. Sm. laws, 300) and which is extended to the county of Frank- 
lin by a subsequent act, which gives a lien upon dwelling houses, 
and other buildings, to the persons employed in furnishing mate- 
rials for, or in erecting and constructing them, before any other 
lien which originated subsequent to the commencement of the said 
house, or other building, &c. “ Provided that no such debt for 
work and materials, shall remain a lien on the said houses, or 
other buildings, longer than two years from the commencement 
of the building thereof, unless an action for the recovery of the 
same be instituted, or the claim filed within six months after per- 
forming the work, or furnishing the materials, in the office of the 
prothonotary of the county.” . 

The work and labour at the building were performed in Au- 
gust, 1817; and the property was sold by the sheriff, in April, 
1819. The application to appropriate the proceeds was not made 
until November, 1819. 

It was admitted by the party claiming the lien that the account 
was not filed within six months; nor any suit brought; but it was 
contended, that as the property was sold by the sheriff before the 
two years had expired, while the lien was in full existence, he had 
a right to receive from the sheriff, at that time, the amount of his 
claim out of the proceeds of sale, in preference to all subsequent 
liens; and that nothing done, afterwards, can affect the nature of 
things as they then stood. 

For the judgment creditors, it was said, that the law contem- 
plated notice; the lien was confined to the building; the work done, 
consisted in walling a cellar—the house itself never having been 
erected. That the judgments on which the property was sold 
were obtained in 1818, and no notice was given-of any lien, nor 
any claim made for more than two years: that it was of no im- 
portance when the property was sold, the lien must at least have 
been filed within the two years. If the party could come in now 
and claim, he might, with equal propriety, do so, seven years 
hence. ‘There was nothing upon record by which one could re- 
cognize the lien, in any shape, within the two years. So, ifa 
mortgage were not recorded within the six months, and the land 
were sold to a bona fidé purchaser, without notice, though within 
the six months, the mortgage would not have been preferred.. 3 
Binney, 342. If the party had claimed the lien, within the two 
years, when the land was sold, he might have been’entitled, but if 
he lies by until the two years are elapsed, and makes no claim, he 
has lost his money. 

By the Court. We feel some difficulty on this subject. There 
are very few decisions on this act of assembly: at least, that are 
accessible to us. Its utility has been much questioned, especially 
in the country, whatever may be its advantages in large and im- 
proving cities and towns. It is a considerable bar to the transfer 
of real estate, and honest purchasers may frequently be affected 
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by secret liens. It shakes one’s confidence in titles, and its 
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policy 


is very doubtful. We are not inclined to extend the principle 
beyond the very letter of the law. _ The: proviso in the original . 


act is so constructed, as to render its meaning obscure. 


Must a 


suit be instituted within six months, or a claim be filed within six 
months, in order to preserve the lien longer than two years. or 
does the limitation apply only to the claim being filed? or, if a suit 
be brought at any time within the two years, though no claim be 
filed within the six months, will such suit, not being brought with- 
in six months, preserve the lien longer than two years? An af- 
firmative answer, to be sure, would be the only rational one; yet 
the framing of the sentence renders such a construction very doubt- 
ful. But here there was neither claim filed, nor suit instituted 
within two years. We do not see how a sheriff is to take any no- 
tice of it. What is the extent of such a lien? It is neither certain, 


nor final, even if the. claim be known. 
litigation and reduction. 


The amount is liable to 
The mere filing a bill for work and la- 


bour, to any extravagant amount, without an opportunity of inves- 
tigating its justice or propriety, cannot, and ought not, to be con- 


clusive. 


And shall a sheriff or purchaser, be compelled to hunt 


up, or investigate such claim, where it is neither filed of record, 
nor any suit brought? To be sure, if the law says. it shall be a lien 
for two years, though no claim be filed, nor suit brought, a pur- 
chaser must submit to all the equities upon the property. And if 
a sheriff even knows of a claim filed, he ought to sell subject to 
such claim, and not undertake to affect the interest of the debtor, 


by paying a.bill, the amount of which is liable to dispute. 
he knows nothing of it, the case is still stronger. 


But if | 


He then will 


not be bound to take notice of it; and the purchaser, and all others, 
have a right to all the advantages arising from the neglect or omis- 
sion of the tradesman to file, or bring a suit to ascertain his claim, 


He shall be held to the very letter of the 


within the two years. 
law; and such neglect is fatal in our opinion. 


We are strength- 


ened in this opinion by the supplement passed, 28th March, 1808, 
4 Sm. Laws 529. The claim, when filed, has not the precision of 
a judgment, so as to be paid off as judgments; but the party hav- 
ing filed it agreeably to the provisions of the act, obtains, to be 
sure, a lien, and may, at his election, proceed to recover it; by 
personal action, according to the nature of the demand, against 
the debtor, &c.—or, by Scire Factas against the debtor, and 
owner of the building; and if they fail to appear, the court may 
render judgment, as in case of a summons, or, if they, or either 
of them, appear, they may plead and make defence, and the like 
proceeding shall be had as in personal actions for the recovery of 
debts. But here, where no claim is filed at all, nor any suit brought 
to ascertain any debt or demand, ought the sheriff, even within the 
two years, to have paid a mere unsettled bill, or account, of a 


workman? Much less should the court do it, after the lapse of the 
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two years, without any claim made, or even suit brought, to this 
day. We think the party’s remedy is gone. 

We were at first perplexed by the case of Lyle v. Dacomb, 5 
Binney, 585, where a similar motion was made to appropriate the 
proceeds of sale on a claim made by a lien creditor, under this 
act. But though the facts do not distinctly appear in the case, 
yet it is to be presumed that the lien creditor had ascertained his 
claim in the manner directed by law. At all events, the applica- 
tion was made to the court, and argued on the 12th July, 1813, 
within the two years; for it appears, the building was completed 
in the fall of 1811. It differs, therefore, materially from the facts 
in this case. We think we shall be doing right in dismissing this 
claim, and ordering the proceeds of sale to be paid over to the 
judgment creditors. 





GREAT BRITAIN. IN CHANCERY, FEBRUARY, 1818. 


WOOD UV. GRIFFITH. 


On a question on the construction of an award, the court will endeavour to dis- 
cover such a meaning as will make it certain and final, rather than a contrary 
construction which would have the effect of defeating it. 

The specific performance of an award will be decreed in equity, it being an_ 
agreement on terms pointed out by a third person; and though equity will not 
specifically perform an unreasonable agreement, that doctrine does not apply 
to an agreement embodied in an award. 

Therefore where 4. and B. having jointly contracted for the purchase of an es- 
tate, submitted all matters in difference between them to arbitration, and the 
arbitrator awarded that they sbould join in authorizing a sale of their interest 
in the estate, although a suit was depending against them for the specific per- 
formance of the contract for purchase, and it was yet undetermined whether 
the vendors could nrake a good title, no report having been made under an or- 
der of reference as to the title in that suit, a specific performance of the award 
was decreed. 

An award directing the sale of such an interest is not objectionable under the 
doctrine of maintenance and champerty. 

The circumstance of the court of K. B. having, after an examination of the de- 
fendant on interrogatories, and on receiving the report of its officer that the 
defendant was not in contempt, discharged a rule nisi for an attachment for 
non-performance of the award in refusing to sign an authority to sell the inter- 
est of himself and the plaintiff in the estate, is not a ground to prevent this 
court from decreeing a specific performance. S. C. 1 Wilson, 34. 


By articles of agreement, dated 15th Movember 1797, Michael 
Hicks Beach, with the consent of Richard Messiter and Yoseph 
Pitt, agreed to sell to the defendant an estate called the Last 
Mark estate for 23,000/., and by an indorsement en the articles the 
defendant declared that the purchase was made for the use and 
benefit of himself and of the plaintiff in equal moieties. 

On the 24th Fanuary 1806, Beach, Messiter, and Pitt, filed 
their bill in the court of exchequer against the plaintiff and de- 
fendant, and against one Hai/ (the tenant of the East Mark estate, 
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under a lease granted to him by the plaintiff) stating the articles 
and indorsement, and that the plaintiff and defendant had been 
permitted to enter into the possession of the estate, but that only 
7000/. of the purchase-money had been paid; and praying a speci- 
fic performance of'the articles, an account of principal and interest 
on the residue of the purchase-money, that the plaintiff might pay 
what should be found due, or that the estate or a competent part 
thereof might be sold to raise the amount; the appointment of a 
receiver inthe mean time, and that the rents might be paid to the 
vendors, in liquidation of what was due to them. 

In 1806, and for some time before that year, various actions 
and suits were depending between the plaintiff and defendant re- 
lative to the purchase of the East ark estate and other transac- 
tions, and on the 4th of Ful/y 1806, by an order made at Nisi 
Prius, by consent, all matters in difference between them were re- 
ferred to the award of Mr, Cox, which order was afterwards made 
a rule of the court of King’s Bench. 

Mr. Cox made his award, bearing date the 9th March 1809, re- 
citing the bill filed in the court of exchequer, and also a bill filed 
in this court by Griffith against Wood, praying the specific perform- 
ance of an agreement between them respecting the East Mark es- 
tate, and that for that purpose Wood might be ordered to pay the 
remainder of the purchase-money for the same beyond what he 
had already paid, with interest, and might indemnify Griffith 
therefrom: and after further stating the pendency of the betore 
mentioned suits, and that a receiver had been appointed in the suit 
in the exchequer; the arbitrator declared that the agreement be- 
tween the plaintiff and defendant respecting the East Mark estate 
was, that the estate was to be purchased on the joint account of 
the parties for the purpose of being improved, and afterwards sold 
in its improved state for their joint benefit, or at their joint risk; 
but that the plaintiff was to advance the purchase-money, and the 
defendant to attend principally to the improvement of the estate. 
The arbitrator further found that the plaintiff advanced 5000/. in 
November 1797, and 2000/. on the 1st March 1799, in part of the 
purchase-money, and that he was entitled to be repaid the same 
out of the money to arise by the szle of the estate when the same 
should be sold on the behalf of the plaintiff and defendant as af- - 
terwards directed, if such purchase money should be sufficient for 
that purpose; and if not, then that the deficiency ought to. be paid 
by the plaintiff and defendant in equal moieties as after mentioned. 

After directing the mode in which the rents of the East Mark 
estate, since the plaintiff and defendant had been in possession, 
ought to have been applied, and awarding a sum of 1250/. to be 
due from the defendant to the plaintiff with reference to those 
principles and on taking the accounts between them; and after de- 
claring the plaintiff and defendant to be equally liable to certain 
bills of costs for business done on account of the East Mark es- 
tate; the award further declared, that all the right, title, and in- 
fe) 
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terest of the plaintiff and defendant in the Last Mark estate ought 
to be forthwith sold, and that the plaintiff and defendant were to 
be equally interested in, and liable to all benefit and loss which 
might ultimately arise or happen from such sale; and inasmuch as 
Beach, Messiter, and Pitt, had by their bill, filed in the court of 
exchequer, prayed that in default of immediate payment by the 
plaintiff and defendant of what should be found due for principal 
and interest on the residue of the 23,000/., the estate or a compe- 
tent part might be immediately sold under a decree of that court 
to raise the amount of what should be found due; the arbitrator 
further directed that the plaintiff Wood should sometime within 
the first six days of Easter term then next, or as soon afterwards 
as the court of exchequer should think fit to hear the application, 
cause a motion to be made, praying the court to direct a sale of 
the East Mark estate in one lot by public auction, before the de- 
puty remembrancer, at such time as the court should think proper, 
with liberty for Wood and Griffith respectively to bid for the same 
at such sale, and that Griffith should consent to such application; 
or in case the plaintiffs in the suit in the court of exchequer, 
should in the mean time apply to that court to direct such sale, 
the arbitrator directed Wood and a, respectively to consent 
thereto; and in either of those cases he directed that Wood and 
Griffith respectively should consent that if he should be declared 
the purchaser of the premises at such sale, he would accept such 
title thereto as Beach, Messiter, and Pitt should be able to make 
thereto, and that he should pay his purchase-money and compiete 
his purchase forthwith; and in case the court sheuld direct such 
sale, then the arbitrator further awarded that so much (if any) of 
the purchase-money, and the monies in the hands of the receiver, 
and by him paid or to be paid into court, on account of the rents 
and profits of the estate, as should remain after paying and satis- 
fying what the court should think fit to be paid thereout to the 
plaintiffs in the suit in the exchequer, or any of them, for such 
part of the principal and interest of the 23,000/. as remained due 
to them under the contract with Griffith, and their costs, and any 
other payments which the court should direct to be made thereout, 
should be applied, first, towards payment to Wood of the 5000/. 
and 2000/, with interest; and the residue of such purchase-money 
should be equally divided between Wood and Griffith; but that 
Griffith’s share should be liable to the 1250/. before declared to be 
due from him: but in case the court of exchequer, upon such ap- 
plication, should not directa sale of the estate, that then Wood and 
Griffith should, within 14 days after the court should have signi- 
fied such its determination, join in giving a proper authority in 
writing for Messrs. Hoggart and Phillips, auctioneers, to sell “ all 
the estate, right, title, and interest” of Wood and Griffith to the 
said premises, by public auction within six months after such au- 
thority should be given; at which sale Wood and Griffith respec- 
tiyely were to be at liberty to be bidders, and the price for which 
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such estate, right, title, and interest to and in the premi 
be sold at such sale, should, after payment of all incidental 
es, be applied in the same manner as is before directed respecting 
the surplus of the purchase-money of the estate if sold under the 
directions of the court of exchequer, after satisfying the payments 
which the court should direct to be made thereout: and in either 
of the cases aforesaid the arbitrator directed, that Woodand Grif- 
fith respectively should execute all proper and necessary convey- 
ances of the premises, and of their respective rights and interests, 
to the purchaser or purchasers thereof, and do all acts necessary 
to carry such sale into effect. 

The award then proceeded in the following words:—* But if in 
either of the cases aforesaid it shall appear that the said Michael 
Hicks Beach, and Henrietta Maria, his wife, Richard Messites, 
and Foseph Pitt, cannot make a good and sufficient title to the said 
premises, or any part thereof, or if for any other reason the said 


contract for the sale of the said estate, as between the said last- . 


mentioned parties, and the said sir Mark Wood and Edmund Grif- 
jfith, cannot be carried into execution; then inasmuch as the said 
MM. H. Beach, H. M. his wife, and their said trustees are not par- 
ties to this reference, it does not appear to me that I can make 
any specific award concerning the said East Maré estate; but I 
award and direct, that if upon the completion of any sale of the 
said estate, or of the interest of the said sir Mark Wood and Edmund 
Griffith therein as before directed, or upon the vacating or rescind-. 
ing the said purchase contract for want of a good title or other- 
wise as aforesaid, the said sir Mark Wood shall not receive from 
the net produce of such sale, or from the said Wf. H. Beach, or 
the said trustees, or out of the said court of exchequer, or other- 
wise, the whole of the said sums of 5000/, and 2000/. so advanced 
by him as aforesaid, with interest as aforesaid, then the said £d- 
mund Griffith shall make good and pay the said sir Mark Wood 
one moiety of the deficiency of the said two principal sums and 
interest; and if in either of the said last mentioned cases the mo- 
nies to be received by sir Mark Wood shall exceed the said sums 
of 5000/. and 2000/. and interest, then I award and direct that the 
said Edmund Griffith be entitled to a moiety of such excess, and 
the said sir Mark Wood to the other moiety thereof.” ; 

Pursuant to the award the plaintiff caused a motion to be made 
in the court of exchequer within the first six days of Easter term 
1809, that the court would direct a sale of the East Mark estate 
in one lot by auction; to which motion the defendant consented, 
but Beach and the other plaintiffs in the suit in the court of ex- 
chequer objecting to the motion, it was, after standing over several 
times, xltimately refused on the 12th february 1811. 

Previous to the hearing of the motion, an order had been made 
in the suit in the exchequer, referring it to the deputy remem- 
brancer to inquire whether a good title could be made to the Last 
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Mark. eg¢&te, and no report had been made at the time the motion 
came*6n to be heard. 

On the refusal of the motion by the court of exchequer, the de- 
fendant was applied to for his signature to a proper authority to 
Hoggart and Phillips to sell the interest of the plaintiff and de- 
fendant in the East Mark estate, but which the defendant refused, 
alledging, that according to the true construction of the award he 
was not bound to consent to a sale until a good title should be re- 
ported. The plaintiff thereupon in Easter term 1811, obtained a 
rule nisi in the court of King’s Bench for an attachment against 
the defendant for a contempt “ in not joining the plaintiff in giving 
an authority in writing to Hoggart and Phillips to sell all the es- 
tate, right, title, and interest of the plaintiff and defendant in the 
East Mark estate” pursuant to the award, and the defendant there- 
upon put in bail to the attachment, and to answer interrogatories 
to be exhibited before the master. In his answer to the interroga- 
tories the defendant set out at length that clause of the award in 
which the arbitrator declared, that if it should appear that Beach, 
Messiter, and Pitt, could not make a good title to the premises, 
or if for any other reason the contract between those parties and 
the plaintiff and defendant, could not be carried into execution, 
the arbitrator could not make any specific award concerning the 
East Mark estate; and the defendant also stated the proceedings 
in the court of exchequer, and that it did not yet appear that Beach 
and the other vendors could make a sufficient title to the estate; 
and that therefore he had not disobeyed the award. 

The defendant was thereupon reported not to be in contempt, 
and the rule nisi for the attachment was discharged in Trinity 
term 1811. The present bill was filed on the 21st Fanuary 1812, 
praying that the defendant might be decreed specifically to perform 
the award so far as relates to the sale of all the estate, right, &c. 
of the plaintiff and defendant in*the East Maré estate, and that 
the defendant might be directed forthwith to sign the authority to 
enable Hoggart and Phillips to sell the estate, right, title, and in- 
terest of the parties in the East Mark estate; or that it might be 
referred to the master to settle a proper authority for that purpose, 
and that the defendant might sign the same when settled, and do 
all other necessary acts for perfecting such sale. 

The cause came on to be heard at the Rolls before sir William 
Grant, on the 22d of March 1814, when his honour pronounced a 
decree, declaring that the defendant was bound to perform his part 
of the award in joining with the plaintiff in the sale of all the es- 
tate, right, title, and interest of the plaintiff and defendant in the 
East Mark estate; and it was ordered that the defendant should 
join the plaintiff in signing an authority to Hoggart and Phillips 
to sell all the estate, right, &c. of the plaintiff and defendant in the 
said estate, pursuant to the award; and in case the parties differed 
about the form of the authority, the master was to settle the same, 
and that the defendant should sign the authority when so settled: 
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and when such sale should be made, it was ordered, that the plain- 
tiff and defendant should respectively execute all proper and ne- 
cessary conveyances of their respective rights and interests in and 
to the East Mark estate, to the purchaser or purchasers at such 
sale, and do all acts necessary to carry such sale into effect; and 
that the monies for which the said estate, right, &c. of the pleintiff 
and defendant in the East Mark estate should be sold, after pay- 
ment of all incidental expenses should be paid and applied as di- 
rected in the award. 

On the 23d May 1815, an order was made by the defendant’s 
consent, referring it to the master to settle and approve of particu- 
lars and conditions of sale pursuant to the decree; and the master 
having reported that he had accordingly approved of them, the 
sale took place on the 15th September 1816, when the estate, right, 
&c. of the plaintiff and defendant in the East Maré estate was 
purchased by Mr. Farquhar for 10,200/.; and it was referred to 
the master to settle a proper conveyance; but before he made a re- 
port on that reference the defendant presented a petition of appeal 
to the lord chancellor against the decree at the Rolls. : 

The master having approved of a conveyance, and it havin 
been tendered to the defendant for his execution, and he having 
been attached for refusing to execute it, he was, on the 10th Fuly 
1817, discharged, on his delivering the instrument of conveyance 
as an escrow, to be deposited in the master’s office to abide the 
event of the appeal. 

No report on the title had been made by the deputy remem- 
brancer at the time of the original hearing, nor of the heacing of 
the appeal. 

The appeal came on to be heard before the lord chancellor, in 
Fuly 1817, and having been argued by sir Samuel Romilly, Mr. 
Leach, and Mr. Cooke, for the plaintiff, and Mr. Hart and Mr. 
Spranger for the defendant, stood for judgment, 

The Lorp CmAancELLor, after minutely detailing the facts of 
the case, and commenting on the language of the award, stated the 
questions to be, First, what is the meaning of the award with re- 
ference to the construction the plaintiff and defendant have respec- 
tively put upon it. On the part of the plaintiff it is said, that hav- 
ing applied to the court of exchequer for a sale as directed, and 
the defendant having consented, and the court of exchequer having 
refused to accede, the award is to’ be understood thus;—that as 
by the refusal of the court, the direction as to the sale of the es- 
tate became ineffectual, the interest which the plaintiff and defend- 
ant had under the contract was to be put up to sale. On the other 
side it is said, that until it could be seen that there was that good 
title concerning which it was referred to the deputy remembrancer 
to inquire, it could not be the meaning of the arbitrator that the 
equitable interest was to be sold, and that the decree directing such 
sale is therefore wrong. 
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Secondly, Whether supposing the former to be the meaning, 
and looking at the award as being to be specifically performed be- 
cause it is founded on an agreement; the award can be considered 
so unreasonable as that no ‘performance of it can be decreed; 
founded on this, that the circumstance of the estate being directed 
to be sold before it can be known that there is any title to it, 
would lead to such depreciation, that a court of equity will not 
decree the performance of the award, but leave the plaintiff at li- 
berty to endeavour to enforce it in a court of law by attachment. 

Thirdly, Whether the award can be affected on the ground of 
champerty or maintenance, because it is contended that it calls on 
the parties to do that, which if done, would amount to champerty, 
or buying pretenced titles. 

Fourthly, Because the question has been already determined in 
the court of king’s bench, that court having dismissed the com- 
plaint of the plaintiff, on the report of the officer that no contempt 
had been committed. 

As to the construction of the award, his lordship expressed his 
clear opinion that the meaning of the arbitrator was, that the right, 
title, and interest of the plaintiff and defendant, whatever it might 
be, should forthwith be brought to sale; and that the arbitrator 
having first provided for the case of a sale of the estate with the 
consent of the original vendors, proceeded to give directions re- 
specting what was to be done in the event of their not consenting, 
in which case the plaintiff and defendant were to join in giving an 
authority to the auctioneers to sell their “ estate, right, and inter- 
est” in the premises. But it then occurred to the arbitrator that 
a title might not be made by the vendors in the original contract; 
and in that case he declared that he could not make a specific 
award, because the vendors were not parties to the reference; but 
that does not make the award less final and conclusive between 
the plaintiff and the defendant:—for they being the absolute own- 
ers in equity, had a right, title, and interest, which would enable 
their vendee to deal with the vendors in the court of exchequer. 
It is clear, that every award must be certain and final; but it has 
always (and more especially in modern times) been considered the 
duty of courts of justice, taking the whole of the award together, 
to put such a construction upon it as will make it final and certain, 
rather than a construction which would destroy most of the awards 
which are made. Iam surprised that the court of king’s bench 
should not have asked the arbitrator what was his meaning:—with- 
out professing to be familiar with the present practice of that 
court, I remember that at one period the uniform practice was to 
ask the arbitrator. 

But it is said that this construction of the award clashes with 
that which was given to it by the court of king’s bench; if so, I 
ought to have taken more time before I came to a contrary deci- 
sion. But I cannot lay much stress on the supposed opinion of the 
court of king’s bench; for it is, I believe, their practice to adopt 
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the opinion of the officer as to a contempt, whether they agree to 
it or not. I therefore do not consider that a point of much im- 
portance. 

There is however a difficulty which I have felt, but which at 
length I have got over. That a bill will lie for the specific per- 
formance of an award, is clear; for the award contains nothing 
more than an agreement, on terms which a third person points 
out. But a court of equity has always held it to be in its sound 
discretion whether it will perform what it considers an unreasona-~ 
ble agreement; and I was much struck with the fact, that these 
parties were directed to bring to sale a property circumstanced 
like this; viz. that the fact of its being in dispute in the court of 
exchequer, must throw a damp on the sale, and prevept it from 
producing its full value. The party who has purchased will have 
to pay 16,000/, besides, so that he will pay- upwards of 26,000/. in 
all, the plaintiff and defendant having given 23,000/. No one can 
dispute the proposition, that if a man agrees to sell me an estate 
in fee-simple, and cannot make a title to the fee-simple, I :an in- 
sist on his giving me all the title he has. He cannot say he will 
give me nothing, because he cannot give me all I have contracted 
for. If he contracts to sell a fee-simple, and has only a term of 
100 years, I have a right to that term if I think fit. I estimate 
the unreasonableness too high. But this is not an agreement of 
A. with B, It is an agreemert embodied in an award; and by ap- 
plying to it the principle that a judge of the party’s own choosing 
has so decided it, it is an agreement which the court has carried, 
and will carry into effect. This being the determination of the 


judge of the party’s own choosing, I cannot say it shall not be per- - 


formed. 

But it is said that the law will not permit its performance, 
What foundation is there for this objection in the settled practice 
of the court? The court is in the unit. .m habit of saying that the 


plaintiff in a bili for a specific performance, is entitled to have 


what the defendant can give him. it is extremely clear that an 
equitable interest under a contract, is a subject of sale, and the 
party claiming under it becomes a trustee of the benefit of it for 
the person with whom he contracts, without any covenants what- 
ever; the purchaser is obliged to indemnify him for every proceed- 
ing he adopts for his benefit, and a court of equity vould compel 
him to suffer his name to be used if necessary. I presume that 
the arbitrator’s meaning was, that the “ estate, right, title, and in- 
terest” of the plaintiff and defendant should be brought to sale be- 
fore the determination of the suit in the court of exchequer. Itis 
nothing more than this, which happens every day—the plaintiff 
and defendant having bought, sell their equitable interest (being 
directed to do so) to A. B.— A. B. if he chose to sist himself in 
the court of exchequer in his proper person, might say, I have be- 
come the purchaser—make me an estate in fee-simple according 
to the contract if you can; if not, such an estate as you can make 
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me, and I will take it. He says no more than the plaintiff and de- 
fendant might have said if they had not sold. In. contemplation 
of equity they become trustees, and the person to whom they sell, 
stands in their place, and may call on them as his trustees to make 
use of their names to hand over to them the benefit of that sub- 
contract. If I were to hold this maintenance or champerty, I 
should shake the transactions of every day. Sales of equitable in- 
terest are the subjects of every day’s practice. 

As to what passed in the court of king’s bench, I think this 
court is not bound by it. Ido not think it was the deliberate 
opinion of the judges, that such was the construction of the con- 
tract; but if it was, weighty as their opinion is, it is the-duty of a 
judge sitting here to give effect to his own opinion. It was how- 
ever in truth only the opinion of the officer. Upon the whole I 
cannot avoid saying that this decree ought to be affirmed. 

On the 14th March an order was made, on the motion of Mr. 
Cooke, on the part of the plaintiff, that the deed of conveyance 
executed by the defendant as an escrow, and deposited in the 
master’s office, might be delivered up. | 

The Lorn CHANCELLOR, on making the order, expressed him- 
self to the following effect, respecting the judgment pronounced 
by him on the appeal.—The bill prayed that the award might be 
specifically performed; on this basis, that it was to be considered 
as acontract. The Master of the Rolls was of opinion that it was 
an agreement by which the plaintiff and defendant obliged them- 
selves to concur in bringing to sale their interest in an estate, the 
title to which was not yet shown to be good, and where the ques- 
tion was depending in the court of exchequer on a bill by the ori- 
ginal vendors against the present plaintiff and defendant for a spe- 
cific performance, and whilst there was yet a reference on the title. 
The Master of the Rolls was of opinion that in case the motion di- 
rected by the arbitrator miscarried, the arbitrator had still provi- 
ded that the “ estate, right, title, and interest,” under the contract, 
should be sold, and the property carried to market in circumstan- 
ces under which it is obvious it could not be sold without great 
difficulties and embarrassments. . It appears that the plaintiff ad- 
vanced considerable sums, and the purchaser of the “ estate, right, 
title, and interest” might be entitled, in the event of a title not 
being made, to have them re-paid, and to alien for them. It 
might turn out that the original vendors had no interest in the es- 
tate, and then the purchaser of the “ right, title, and interest” 
would only have a personal demand against those who had receiv- 
ed the money. The case then came before me: and I do not dis- 
guise that I came to the consideration of it most unwillingly, be- 
cause it was next to impossible that the interest should be sold 
without loss and disadvantage to one or both of the parties. I 
took great pains to persuade myself that the judgment was wrong, 
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and that the award had not the meaning which was attributed to 
it by the master of the rolls. But I was of opinion that such was 
its meaning, and if so, that it was an agreement to be specifically 
performed. It was argued that this was not its meaning, and that 
if it was, yet that as it was to bring the property to sale under such 
circumstances, a court of equity would not assist; and thirdly, that 
it was within the doctrine of champerty and maintenance: but it 
appeared to me impossible to apply the principle of non-perform- 
ance to an agreement in an award; for the parties give to the act 
of the arbitrator, an authority which could not be given to their 
own acts; and as to the other question, I thought that the court 
had been every day for the last forty years, driving parties to a 
violation of the law, if this was champerty. 


NEW JERSEY. CIRCUIT COURT UNITED STATES. 


CASE OF TIIE TIGRE. OCTOBER, 1820. 


If an officer, acting as such, exceeds the bounds of his official duty, by giving ex- 
traordinary assistance to save property, he is entitled to salvage. 

It is no objection to a claim for salvage, that the interference or assistance of the 
salvor, did not arise from a desire to preserve the property or benefit the owner. 

A mere intention to smuggle goods will not authorize the seizure of a vessel. 


Wasurtncton ¥. This cause comes before the court upon an 
appeal from a pro forma decree of the district court—The mate- 
rial facts in the case are as follow: 

Sometime in the month of April 1819, the brig Le Tigre with 
a valuable cargo on board, both of them belonging to a subject of 
his catholic majesty, was captured on the high seas by the Constz- 
tution, an armed vessel manned and equipped in the port of Bal- 
timore, and asserted to be commissioned by the government of 
Buenos Ayres, to make capture of the property of the subjects of 
Spain, between which countries open war was then, and still is 
existing. A prize master and crew were put on board the Tigre, 
and she was ordered to Buenos Ayres. Being short of provi- 
sions and water, the prize master determined to put into Marga- 
retta, and there to have the vessel and cargo condemed; but, as 
he swears, the crew compelled him to steer for the United States, 
for the avowed purpose of smuggling the cargo on shore. On the 
3d of June, she arrived in Cape May roads within this district, 
and the prize master reported the vesse) to be in distress for wa- 
ter and provisions, and applied to the deputy collector, Stevens, for 
permission to land a part of his cargo, and to dispose of it for the 
purpose of obtaining the supplies he wanted; which, after a sur- 
vey and report of her situation, was granted. On the 4th of June 
the deputy-collector was informed by Bedwell, the prize master, 
that his crew was in a mutinous state, and intended to put to sea 
VOL. I. P 
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and to smuggle the cargo into the United States, and he was at 
the same time requested to take possession of, and detain her 
until he could hear from the agent of the owners in Baltimore. 
In consequence of this communication and request, Stevens with 
seven or eight men hired by him for the purpose, boarded the 
brig and took possession of her, without encountering the slight- 
est resistance from the crew, in whose conduct there appeared no 
indications of insubordination; so far from it, they without objec- 
tions assisted persons thus brought on board to navigate the brig 
to the mouth of Cohansey creek, to which place she was ordered 
by Stevens, and where she arrived on the fifth of June. On the 
day after the hired hands were discharged, but Stevens obtained 
possession of the brig until the 9th, when the prize master made 
a formal assignment in writing of the vessel and carge to the col- 
lector, Mr. Westcott, the other claimant, by whose orders she was 
conducted to Bridgetown.—On the 11th of June, the Spanish con- 
sul filed a libel on behalf of the owners of the brig and cargo, for 
the purpose of obtaining restitution of the property, upon the 
ground of the illegal outfit within the United States. No claim 
having been interposed for the captors, a decree of restitution was 
pronounced by the district court upon the payment of one-fifth of 
the appraised value to Westcott and Stevens for salvage, for which 
they had filed a joint claim. It is from this part of the decree 
that the appeal was prayed, and the only question to be decided 
by this court is, whether those claimants are entitled to any or 
what compensation, by way of salvage? 

Whether the account which Bedwell gives of the mutinous be- 
haviour of his crew, which he says compelled him to come to the 
United States, and of their threats to put to sea and smuggle the 
cargo into the United States be true or not, may well be doubted, 
since he is flatly contradicted by most of his crew, who swear that 
Bedwell came in voluntarily, and with a declared intention after 
obtaining the supplies of which he stood in need, to put to sea 
and to employ vessels to introduce the cargo into the United 
States. ‘They positively deny the existence of a mutiny, actual 
or intended, either before or after the arrival of the brig in Cape 
May roads. ‘There are two facts however, of which I entertain 
no doubt. The first is, that an intention z//icitly to introduce the 
cargo into the United States was formed either by Bedwell or his 
crew, or by both.—2dly. ‘That whatever might have been the de- 
signs of the crew, they had not, while the vessel lay in Cape May 
roads, broken out into any overt acts, and the undisputed posses- 
sion of the vessel was, to all intents and purposes, retained by 
Bedwell at the time when Stevens went on board with the persons 
hired to aid him in taking possession. I am also satisfied that 
the vessel and cargo would have been carried to sea either by 
Bedwell or by his crew, and would have been lost to the owners, 
but for the interposition of Stevens. If the facts thus assumed be 
correct, it is undeniable that a meritorious service has been ren- 
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dered to the owners, which in ordinary cases would clearly entitle 
the persons rendering it to an adequate compensation by way of 
salvage. But it is contended by the counsel for the libellant that 
this.case is not within the general law of salvage; because—the 

reservation of the property was not the direct object of the acts 
done by the claimants, but was incidentally the effect of an act 
performed by public officers, in execution of a public duty en- 
joined upon them by law, and this constitutes the great question 
in the cause. 

When the service for which the compensation is claimed by a 
public officer is required of him by the law, vértute officid, or it 
becomes a duty necessarily connected with his public empioyment, 
I can perceive the most obvious reason why a compensation be- 
yond what the law allows should not be claimed from the owner 
of the property saved. 

For services thus required, he is paid by the public in the emo- 
luments to which his office entitles him, and this the law may , 
justly consider as a full equivalent. He deserves and ought to 
receive no other reward from the person for whose interest he 
acted. For although the individual receives the benefit, the ser- 
vice is in reality rendered to the government, and not to the in- 
dividual. ‘The case of the Aquila, 1 Rob. 39, was that of a claim 
for salvage made by a magistrate, who, in obedience to the requi- 
sitions of the act of Ann, sec. 2, ch. 18, issued a warrant to a 
constable, to summon as many men as might be thought necessa- 
ry, for the preservation of a vessel on the sea coast from the dan- 
ger of being stranded. The vessel and cargo were saved by means 
of the persons so summoned, and the judge was of opinion, that 
the claim ef salvage was inadmissible, because the magistrate acted 
in discharge of his public jduty, and not having exceeded what 
was required of him in the ordinary discharge of said duty, he 
ought to be left to the general reward of all good magistrates— 
the fair estimation of ‘his countrymen, and the consciousness of 
his own right conduct. In this case, it will be observed, that the 
law was imperative upon the magistrate to issue the warrant for 
the express purpose of saving the property,.and not for some other 
purpose which might nevertheless, have incidentally produced the 
same consequence. The magistrate had no choice whether to 
perform the required act or not—his refusal, would have been a 
breach of duty—Besides, the statute having provided a compensa- 
tion by way of salvage for the collector, and all others actually 
concerned in preserving the vessel, might reasonably be construed 
to have intended to exclude the magistrate. 

The case of the Belle, Edw. 46, was that of a transport, rescued 
from hostile capture by the commander of a ship of war, of the 
squadron to which the transport belonged. 

The transport having been hired to the government to aid in 
taking off the British troops from Corunna, was pro hac vice the 
property of the government and under its protection. It was the 
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duty of the ships of war to afford that protection, and although 
the owner of the rescued vessel was benefited by the perform- 
ance of this duty, still, as in the former case, the service was per- 
formed for the government in the ordinary line of the duty of the 
officer of the saving vessel, and was in fact, paid for by the go- 
vernment, as for any other service connected with his public offi- 
cial duty. Of this class of cases is that of the pilot, who safely 
conducts into port a vessel in distress at sea. He acts in the per- 
formance of an ordinary duty imposed upon him by the law, and the 
nature of his employment—and he is therefore not entitled to sal- 
vage, unless in a case when he goes beyond the ordinary duties at- 
tached to his employment. The foseph Harvey, 1. Rod. 

Salvage is allowed for the recapture, by the convoying ship cf 
one of the convoy from the possession of the enemy, upon the 
principle that the capture dissolved the connexion between the 
convoying vessel and the prize, and consequently, the former was 
under no obligation to make the recapture. Any exertions which 
could have been made to prevent the capture, could not have been 
a case of salvage, because the salvor acted in the line of his duty. 

Whether the principle to be deduced from these cases is strict- 
ly applicable to one, where the duty imposed upon the officer has 
for its object the public interest, exclusively, distinct from that 
of the individual, may admit of some doubt. And, reasoning 
upon the general principles of quantum meruit, it would seem 
somewhat inconsistent with the nature of such a claim, that com- 

ensation should be allowed for a service professedly not intended, 
and should yet be withheld, when the salvor acted with a view to 
the interest of the person from whom the compensation is de- 
manded. It may also be observed that in the above cases, Sir 
William Scott does not appear to have been governed in his de- 
cision, by any consideration of the official duty being directed to 
the interest of the individual, whose property has been saved. It 
is not, however, my intention to give any opinion upon this point, 
because I have the authority of Sir William Scott, and, as I think, 
of good sense, for saying that if an officer acting as such exceeds 
the limits of his official duty, by giving extraordinary assistance 
to save property, he is entitled to salvage—and I am of opinion, 
that these officers went beyond the ordinary limits of the duty, 
which their official stations required from them. 

I am aware of no law of the United States, which authorised 
the collector or his officers to seize and detain the Tigre, upon 
the asserted ground of an intention, in the master and crew, to 
smuggle the cargo on shore. The only section of the Duty-law, 
under colour of which they could have so acted, is the 29th, and 
that merely requires the collector to arrest a vessel which attempts 
to depart from any district into which she has arrived, unless it 
be to proceed on her way to some interior district to which she 
may be bound, before the master has made a report or entry of her 
cargo. But it will be perceived, that it is the attempt to depart, 
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ahd not an intention to violate the revenue laws, which will justi- 
fy-a seizure under this section. But it is contended, by the coun- 
sel for the libellant, that an authority to prevent a violation of 
the revenue laws by arresting the vessel, is cause of well ground- 
ed suspicions, which must necessarily reside in the collector upon 
general principles of law, although it would not be granted to him 
expressly by statute. I think it will be pretty difficult to maintain 
this position; for, let me ask of those who make it, what are the 
anterior measures which they would propose to be taken by the 
collector consequent upon the result? It is most unquestionable 
that no proceeding could be instituted against the vessel, upon 
the mere ground of an intended breach of laws attended by no 
overt act of an illegal nature. If he may seize and detain her for 
one hour, without being able to bring her to adjudication, he may 
for just as long time as his suspicions of the evil designs of the 
persons on board shall continue; a power which in its exercise 
would or might be most inconvenient, and oppressive to the own- 
ers of the property. In a case arising under the 29th section, the 
service 1s made on account of an offence actually committed, the 
attempt to depart before an entry or report,—and by performing 
either of these acts it would of course be removed. The collector 
might also put an officer on board to prevent smuggling, but he 
cannot detain her on that ground. I am then of opinion, that it 
was not the duty of the collector to take possession of this vessel, 
much less'to carry her out of the course of her voyage, up the 
river Delaware upon the ground of a suspicion of an intended 
violation of the revenue laws of the United States. On the con- 
trary, I think it perfectly clear that the officer acted at his peril, 
and would be considered in the light of a tresspasser, if he could 
not, as Stevens certainly may, justify his conduct by pleading that 
he acted as he did at the express request of the prize master, and 
commander of the vessel. However, the general principle of law 
then may be, I have no doubt, that if a collector or other revenue 
officer intending to act in the line of his official duty, but mistak- 
ing the law and transceeding his authority, is the meritorious 
cause of saving property to the owner; he is not precluded on ac- 
count of the motive which actuated him from claiming salvage, 
and that such was the present case. Two other objections have - 
been made to this claim, which deserve to be noticed.—The first 
is, that the seizure of this property was not made with a view to 
save it from loss, or to benefit the owner; and that consequently, 
the claimants have not the merit of salvors, nor are they entitled as 
such to compensation. 2dly. That upon the fair construction of 
the ninth article of the Spanish treaty, the property ought to be 
restored entire, free from any deduction.—1st. As to the first of 
these objections, it might be a sufficient answer to say that it 1s 
not supported in point of fact.—It is expressly sworn by Bedwell, 
that the seizure was made by the deputy collector at his request, 
and upon his representation of the mutinous conduct, and unlawful 
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intentions of the crew to put to sea, and to smuggle the cargo on 
shore; and that he stated to Stevens, that his object was to have 
the Tigre detained, until he could hear from the agents of the 
Owners of the privateer. If this be so, and the evidence stands 
entirely uncontradicted,.it is fair to conclude, that in making the 
seizure and in detaining the vessel, Stevens was influenced by the 
double motive of preventing a breach of the laws, and also of res- 
cuing the property from the destruction with which it was threat- 
ened, should the crew persist in their design. But I by no means 
acknowledge the soundiess of the objection in point of law. The 
owner whose property has been preserved from destruction by 
the acts of a stranger, has no right to inquire into the motives 
which influenced his conduct, provided;he acted legally. 

It is sufficient to entitle the salvor to a just compensation, that 
a beneficial service has been rendered, by which the property has 
been rescued from imminent danger. It is only in estimating the 
quantum of compensation, that considerations of this nature should 
be taken into account. The intention of the salvor, may have 
been to appropriate the whole of the property to his own use; as 
where a vessel captured as prize, turns out to be a mere case of 
salvage. ‘* The recaptor,” observes the Chief Justice in the case 
of Talbot vs. Seamen, Cra. 36—“ is seldom actuated by the sole 
view of saving the vessel, in no case has the inquiry been made.” 

2d. Lhe Spanish Treaty. 

The 9th article declares “ that all ships and merchandise of 
what nature sover, which, shall be rescued out of the hands of any 
pirates or robbers, on the high seas, shall be brought in to some 
part of either states, and shall be delivered to the custody of the 
officers of that port, in order to be taken care of and restored en- 
tire to the true proprietor, as socn as due and sufficient proof shall 
be made concerning the property thereof.” 

The only question in this case is, whether the rescue was made 
from pirates or robbers?—And this must be decided by the evi- 
dence in the cause. It is certainly a matter both of surprise and 
regret, that the fact of the national character of the Constitution, 
is left in so much doubt by the imperfect manner in which the 
evidence has been taken, for it can scarcely be supposed, that if 
the prize master and crew had been examined upon this point, 
they could not have given important information in respect to it. 
It is highly probable, that Bedwell knew whether she was built 
or owned in Buenos Ayres, and he must have known whether 
she had on board a commission from the government of that coun- 
try, or not. Yet his evidence is altugether unsatisfactory upon 
these points, nor is he even asked any question by either side, 
calculated to throw light upon them. 

If then, the evidence as to the national character of the vessel, 
and her authority to make captures be defective, how ought this 
circumstance to affect the question under consideration? I am of 
opinion, that it must operate against the party who alleges the 
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fact, that the capture was practically made. To the claim of salvage 
for a rescue of Spanish property, captured at sea as prize of war, 
by a vessel professing at least, to be an enemy of Spain, the owner 
sets up the Spanish treaty, which requires the restitution to be entire, 
provided the rescue be made out of the hands of pirates and robbers, 
He must therefore bring the case within the treaty; and to do this, 
it is incumbent upon him to prove that the captors were pirates and 
robbers. What degree of proof would be sufficient to establish that 
fact, would be another question, but that the onus is upon him 
can hardly, I think, be doubted. The evidence ought at least, to 
be such as to lay a reasonable ground for believing, that the tak- 
ing was piratical, so as to shift the burthen of proof to the other 
side. It might not be necessary, for example, that the c:yner 
should prove that the vessel had no commission, and yet :f the 
fact were so, it must have been within the knowledge of the prize 
master, who was examined by both parties. If the capture were 
prima facie illegal, and it were proved that the constitution was 
owned by a neutral, it would be sufficient to establish the fact of 
piracy, unless the claimants could show her to have been regular- 
ly commissioned. For if she were in fact, a Buenos Ayrean bot- 
tom, the capture would be legal, although she had no commission; 
and the only effect of the. want of one would be, that the prize 
would be condemned to the government of Buenos Ayres instead 
of the captors. But there could be no ground for the charge of pira- 
cy against the captors. Whether the evidence in this cause would be 
strong enough to prove the legality of the capture, if that were 
now the point of inquiry, need not be decided. It is sufficient to 
withdraw the case from the operation of the treaty, that a pirati- 
cal taking by the Constitution is not made out. The evidence in- 
deed, such as it is, would rather lead us to a different conclusion. 

Amongst the papers found on board the Tigre, is one which 
purports to be the copy of a commission for the Constitution, with 
the signature of Puerydon, supreme director of the United Pro- 
vinces of Buenos Ayres, dated at Buenus Ayres, with an endorse- 
ment by A. Mecah, the original commander, authorising Capt. 
Broom to take command of the Buenos Ayrean brig of war Con- 
stitution and to act as commander, conformable to the said 


commission to the Buenos Ayres government, and the orders of - 


the owner or merchant of Buenos Ayres, Bedwell, in his deposi- 
tion, speaks of her as a Buenos Ayrean national vessel; and he 
swears he sailed in her on a cruize to capture Spanish property. 
He also swears, that after the capture of the Tigre, he was put 
on board of her as prize master, with directions to carry her to 
Buenos Ayres for condemnation; that his intention when he le/t 
the Constitution, was to gc;,to Buenos Ayres, and that he after- 
wards endeavoured to get to Margaretta on account of his being 
short of water, where he intended to bring the property to adju- 
dication, but that his crew compelled him to come to the United 
States. This evidence is strongly corroborated by the letter of 






, 
ee ee nee 






































112 Salvage— Public Officer—Smuggling. 


instructions to Bedwell, found amongst the papers of the Tigre, 
seized by the commander of the Constitution, dated on board the 
Buenos Ayres brig Constitution, on which he is ordered to take 
the prize to Buenos Ayres, and is informed that he will be enti- 
tled to an additional share, if he gets her in safe. Now taking 
this evidence altogether, it is difficult to resist the belief, that at 
least the Constitution belonged to Buenos Ayres, and was there 
owned. The papers above mentioned, speak of her as such, and 
if she was so, I have already stated, that it is immaterial whether 
she had acommissionor not, so far as the question of piracy is involv- 
ed in the case—If the Constitution was not a commissioned pri- 
vateer, the whole property would have been condemned to the go- 
vernment of Buenos Ayres, and consequently the promise to allow 
any share of the property to Bedwell, would have been made with- 
out authority. And if she was not only uncommissioned, but was 
in truth, the property of a neutral, is it credible that the prize 
would have been ordered or conducted to Buenos Ayres, or to 
the port of any other civilized country, for the purpose of adju- 
cation, and thus to expose the property to confiscation, and the 
prize master and crew to the danger of being tried as pirates? 
Upon the whole, I am of opinion, that the charge of piracy not be- 
ing established, the case is not within the operation of the Spanish 
treaty. 

The only remaining inquiry respects the quantum of compen- 
sation to be allowed to the two claimants. This must depend upon 
the exercise of a sound discretion, after taking into, view the da- 
mage from which the property was relieved, the risk run, and the 
labour employed in saving the property. I am fully satisfied, that 
but for the interference of the claimants, this valuable property 
would have been lost to the owners. At the same time I am of 
opinion, that this is a case of very little merit. The rescue was 
made whilst the vessel was laying at anchor, within the district of 
the collector, whose deputy made it without the slightest personal 
danger, and with very little labour; for although Bedwell’s fears 
induced him to suspect his crew of mutinous intentions, yet it is 
most clear, that if even his suspicions were well founded, (and 
the contrary is proved by the crew;) still Stevens took possession 
of the vessel, not only without opposition, but without a murmur 
from the crew; she was with little trouble and no hazard, con- 
ducted to a place of safety by persons employed by Stevens, and 
who appear to have been satisfied with a very moderate compen- 
sation made to them by the claimants. In making the seizure no 
legal responsibility was incurred, not only because the act done to 
save the property was meritorious, but because it was performed 
at the request of the prize master. ‘his is a very different case 
from those of derelict, recapture from the enemy at sea, rescue 
from mutineers, and the like. In general, those are attended with 
danger either to the persons employed in the service, or to the 
vessel and cargo so engaged. I have looked into the cases, and 
find that in some of them, though possessing a greater merit than 
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this can boast of, a much lower rate of compensation than in this 
ease has been allowed. 

The case of the Franklin, 4 Rob. was that of a British vessel 
and cargo, captured whilst going into an enemy’s port, whereby 
she was saved to the owners from inevitable destruction, The 
court refused to allow military salvage, because the property was 
not captured from the possession of the owner—but for the actual 
service rendered, a compensation by way of salvage was decreed 
of about one-sixtieth part of the appropriated value, over and 
above expenses incurred, The case of the William Beckford, 3. 
Rob. was that of a rescue of a slave ship from insurgent slaves, 
and one-tenth only was allowed. 

I regret that I have not an opportunity of looking into the Ame- 
rican decisions upon this subject, to see what has been the usual 
rate allowed in cases resembling the present. But I am well sa- 
tished, that these claimants will be amply rewarded for all the ser- 
vices which they have rendered to the owners of the Tigre, by al- 
lowing each of them $1000, over and above the sums paid by 
them to the persons employed to aid in seizing this vessel, and 
navigating her to Cohansey creek, together with any other rea- 
sonable expenses to which they have been put in preserving the 
property—all which expenses are to be ascertained by the regis- 
ter of the court.—TI shall allow the claimants their costs. 

The sentence of the district court is to be reversed, and this 
court proceeding to render such decree as that court ought to have 
given decrees as above. 

The sentence of the district court is to be reversed, so far as 
it allows to the claimants one-fifth of the property saved for sal- 
vage, and is affirmed in all other respects reforming it as above. 
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Account. See Foreign Attachment. 

AcTiON ON THE CASE. See Sheriff, 1. Variance, 4. 

ArripayiT. See Practice, 10, 12. Venue. 

AFFIDAVIT TO HOLD To BAIL. See Costs, 4. Practice 4. 

AGREEMENT. See Award, 1. Promissory Note. Usury. 

Awnurty. A trustee under a will, who pays the legacy duty upon 
an annuity after the expiration of four years from the death of 
the testator, may recover the amount of the duty from the lega- 
tee, notwithstanding a previous assignment of the annuity by such 
legatee, vide 26 Geo. 3. c. 52. Hales v. Freeman, 391. 
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ARBITRATION. See Award. Costs 4. 

ARMY CLoTHiER. See Parliament. 

Arrest. See Costs.1. Libel. Practice, 6. 

ASSIGNEES OF BANKRUPT. See Bankruptcy, 5. Costs, 3. 

AssIGNMENT. See Covenant, 1. Pleading, 6 

AssumpsiT. See Annuity. Money had and received. Promis- 
sory note. Sheriff 2. Variance, 3. 

ATTACHMENT. See Practice, 3. 

AtTToRNEY. Where an attorney has been struck off the rolls of 
the K. B. on a report of the master, he will, on motion, be struck 
off the rolls of this court, unless sufficient cause be shown to the 
contrary. In Re. R. P. Smith, 522. 

Autrefois Acquit. Plea that prisoner had been acquitted on an 
indictment for murdering a child, by administering a certain dead- 
ly poison, to wit, oil of vitriol, and by forcing the child to take, 
drink, and swallow down a large quantity of the said oil of vitriol, 
knowing it to be a deadly poison, whereby the child became sick 
and distempered in his bedy, and by that sickness languished and 
died: Held, (by eleven judges, Wood B. absent) a good bar to an 
indictment (first count) for murdering the same child, by adminis- 
tering a large quantity of owl of vitriol, and forcing the child to 
take into his mouth and throat a large quantity of the said oil of 
vitriol, knowing that the said o7/ of vitriel would occasion the death 
of the child, whereby he became disordered in his mouth and throat, 
and by the disorder, choking, suffocating, and strangling, occasion- 
ed thereby, languished and died; (second count,) for murdering 
the child by administering a certain acid called oil of vitriol, and 
forcing the child to take a large quantity of the said acid into his 
mouth and throat, by means whereof he became disordered zn his 
mouth, and throat, and incapable of swallowing his food, and died 
of the inflammation, injury, and disorder, occasioned thereby. 
The King v. Clark, 473. 

AVERMENT. See Pleading, 3, 4, 6. 

Avowry, See Pleading, 2. 

Awarpb. 1. Agreement for a lease for sixty-three years from 
ist of Jay 1801; the lessee to be allowed three years from that 
time for winning the colliery without payment of any rent. An 
arbitrator, being authorised to give such direction for a lease ac- 
cording to the agreement as he should think fit, directed a lease 
for sixty-three years from the ist of May, 1804: Held, that he 
had exceeded his authority, and that the award was bad. Bonner 
v. Liddell, 80. 

2. A., B., C., D., E., and F., partners in trade, submitted to 
arbitration, differences which had arisen between them in their 
trade. A., B., and C., gave a joint and several bond to D., E., 
and F., conditioned for the performance of an award; and D.. E., 
and F., gave a similar bond to A., B., and C. The arbitrators 
awarded, among other things, that B. should pay a sum of money 
to A, A. having sued B, on the award, Held (by three judges 
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apainst Richardson J.) that A. might recover the sum awarded 
to him. Winter v. White, 350. 

Bait. See Practice, 2, 4, 13, 14. 

Batt Bonn. See Practice, 6, 15. 

Bankruptcy. See Evidence, 4. Vendor and Vendee. 

1. In order to constitute a party a trader within the meaning of 
the bankrupt laws, it is sufficient that he acknowledge himself to 
have been in partnership with one who was a trader; and is proved 
to have given directions in the concern; though no act of buying 
or selling during the time of the partnership can be established in 
evidence. Parker v. Barker, 9. 

2. The bankrupt lay in prison two months on a civil process, 
after a criminal process had been discharged, and the discharge 
had been delivered to his attorney: Held, that this lying in prison 
constituted an act of bankruptcy, though it did not appear that the 
bankrupt had personal notice of the discharge. The King v. 
Page, 308. 

3. Where a trader, one of two partners, conveyed to trustees, 
not his creditors, all his freehold, leasehold and copyhold, but not 
his personal property, (which formed but a small part of the whole,) 
in trust by sale, mortgage, or other disposition thereof to raise 
money, whereby the trader might be enabled to facilitate a settle- 
ment with his creditors, (the pecuniary assets of the firm not bein 
sufficient to cover the pecuniary engagements of the firm,) and 
also gave to other persons, not creditors, a power of attorney, 
enabling them in the fullest manner to act for him in this settle- 
ment, and afterwards prepared a deed for the purpose of convey- 
ing all his above mentioned landed property to two other trustees, 
with a view to raise one hundred and seventy thousand pounds in 
negotiable bills, and to indemnify the drawers of those bills, but 
nothing was ever done under this latter deed: Held, that these 
circumstances did not constitute an act of bankruptcy. Berney v 
Davison, 408. 

4. The transfer of a trader’s property, under circumstances 
similar to those stated in the case of Berney v. Davison, is no act 
of bankruptcy, notwithstanding a difference from that case in the 
following particulars: 1. No mention of the trader’s personal pro- 
perty; 2. No statement that the trustees to the transfer were not™ 
creditors of the trader; 3. No mention of the trader’s motive; 
4. No mention of the abstract of the unexecuted deed furnished 
to the purchasers; 5. An. additional statement, that on or about 
the time of the execution of the transfer, the trader was insolvent, 
and stopped payment. Berney v Vyner, 482. 


5- The house of the plaintiff, an uncertificated bankrupt, was _ 


broken open, and effects, acquired by him subsequently to his 
bankruptcy, were taken by the defendants, who had become his 
creditors since the bankruptcy, and did not know who were the 
assignees under the bankruptcy. The bankrupt having sued the 
defendants in trespass, they obtained, after a rule for plea, a sur- 
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render of the assignee’s interest in the effects seized: Held, that 
this was a ratification of the seizure, and that the plaintiff could 
not recover. Hull v Pickersgill and others, 282. 

6. A bankrupt, who has surrendered to his commission, is not 
guilty of felony within 5 G. 2. c. 30, though he refuse to answer 
questions concerning his property. The King v. Page, 308. 

BARON AND FEME. see Variance 2. 

The husband is not liable in an action for use and occupation to 
pay for the enjoyment of a house by his wife dum sola. Richard- 
son v. Hall, 50. 

BasTarp. see Money had and received, 1. 

Bri oF LapinG. By bill of lading, a ship owner undertook, that 
goods should be delivered safe, “the act of God, the king’s ene- 
mies, fire and all and every other dangers and accidents of the 
seas, rivers, and navigation of whatever nature and kind soever, 
save risk of boats so far as ships are liable thereto, excepted.” 
The goods having been despatched from the ship, in her boat, ac- 
cording to the usual course of trade in the West Indies, were, to- 
gether with the boat, lost in a hurricane. Held, that the ship-owner 
was not liable, under the terms of the bill of lading, to make good 
the loss. Fohnston v. Benson, 454, 

Boat. see Bill of Lading. Evidence 5. 

Bonp. see Award, 2. Variance 1. 

Bum-spoaT act. see Evidence 5. 

Burial. see Forgery. 

Cuace. see Trial at Bar. 

Cneck. see Money had and received, 2. 

CHESTER. see Practice, 1, 

CoGnizaAnceE. see Replevin, 2. Statute of Labourers. 

ComMMISSIONERS. see Evidence 7. 

ComPENSATION. see Witness 1. 

ComposiTIoNn. see Promissory Note. Tithes 1 

CoNnsIDERATION, see Promissory Note. 

CoNTEMPT OF COURT. see Practice 3. 

ConvEYANCE. see Bankruptcy, 3, 4. 

Conviction. see Evidence 5, 6. 

CoRN-RENT. see Quarter-Sessions. 

Costs. see Practice 7. 

1. The Stat. 43 Geo. 3. c. 46. s. 3. for allowing costs to a de- 
fendant, in case of arrest without probable cause, does not extend 
to cases where a defendant pays money into court, and the plain- 
tiff takes it out, though it be a much smaller sum than that for 
which the defendant is holden to bail. Butler v. Brown, 66. 

2. Where one of several issues is found for the defendant he 
is not entitled to his costs on that issue, though, in consequence 
of the plaintiff’s withdrawing his record at the assizes for the 
purpose of an amendment and re-entering it, the defendant’s wit- 
nesses were obliged to wait several days longer than they would 
otherwise have done. Trotman v. Holder, 222. 
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3. The assignees of a bankrupt, when non-suited, are not en- 
titled, under 49 Geo. 3. c. 121 § 10., to the costs of proving, after 
notice to do so, the commission, trading, act of bankruptcy, and 
petitioning creditor’s debt. Atkins and others, Assignees v. 
Seward and others, 275. 

4, Where the defendants were held to bail for 130/. Os. 11d. 
and the cause being referred to an arbitrator, he found that only 
20/. 4s. 97. was due from them, tne court would not allow the de- 


fendants their costs under 43 G. 3. c. 46 sec. 3. Payne v, Acton 


and al, 278. 

5. Trespass, four counts; for Shinn | in defendant’s close cover- 
ed with water, several fishery and free fishery, and carrying away 
plaintiff’s fishes. Pleas,—first, not guilty; second, that the close 
belongs to W. A., defendant’s master; third and fourth, that the 
several and free fishery belong to W. A. New assignment, 
setting out abuttals of plaintiff’s close, and replication travers- 
ing W. A’s several and free fishery. Pleas to new assignment.— 
ist not guilty—2nd that /ocus newly assigned is the close of W. 
A.—3d that W. A. has common of fishery over the Jocus newly 
assigned. ‘The issue on the common of fishery was found for the 
defendant; as also that part of the first issue, which related to the 
2d, 3d and 4th counts of the declaration. The other issues were 
all found for the plaintiff with 1s damages, and 40s costs on the first 
count. ‘Lhe court confirmed the taxation of the prothonotary, 
who had allowed the defendant general costs in the cause on the 
issues found for the plaintiff. Benett v. Coster, 465. 

6. A defendant in replevin, residing out of the jurisdiction of 
the court, is liable to give security for costs. Selby v. Cruchly, 505. 

7. The avowant in replevin on a distress for poor rates is only 
entitled to single costs, under 43. Eliz. c. 2. sec. 19. Butterton 
v. Furber, 517. 

8. Plaintiffs, who live out of the jurisdiction of the court, may 
be compelled to give security for costs, though such plaintiffs sue 
as executors. Chevalier v. Finnis, 277. 

Covenant. 1. When a party takes an assignment of lease by 
way of mortgage as a security for money lent, the whole interest 
passes to him, and he becomes liable on the covenant for payment 
of rent, though he has never occupied, or become possessed, in 
fact. . Williams v. Bosanquet, 238. 

2. Covenant for quiet enjoyment during a term “ without the 
lawful let, suit, interruption, &c. of J. M. his executors, adminis- 
trators or assigns, or any of them, or any other person or persons 
whomsoever, having or claiming any estate or right in the premises, 
and that free and clear, and freely and clearly discharged, or 
otherwise, by J. M. his heirs, executors or administrators, de- 
fended, kept harmless and indemnified from all former gifts, grants, 
bargains, sales, leases, mortgages, assignments, rents and arrears 
of rent, Ha statnies. judgments, recognizances, &c. made or suffered 
by J. M., or by their or either of their acts, means, default, pro- 
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curement, consent or privity,” preceded by a covenant that the 
lease was a good lease, notwithstanding any act of J. M. and fol- 
lowed by a covenant for further assurance by J. M., his executors, 
administrators, and all persons whomsoever claiming, during the 
residue of the term, any estate in the premises under him or them; 
Held, by three judges against Park J., that the covenant for quiet 
enjoyment extended only against the acts of the covenantor, and 
those claiming under him, and not against the acts of all the world. 
Nind v. Marshall, 319. 

CrepitT. see Payment. 

Deep. see Practice, 9. 

A settlement made on the marriage of H. W. with A. D. (after 
giving the husband and wife respectively estates for life, with a 
power of appointing by deed or will jointly during the coverture, 
and in default of such appointment, separately, after the death of 
either) contained the following limitation in default of such ap- 
pointment: “ To the use of all and every the child and children of 
the marriage, both sons and daughters equally, part and share. 
alike, if more than one as tenants in common and not as joint 
tenants, and ‘of the heirs of the body and bodies of all and every 
such child and children lawfully issuing; and in case there shall 
be more children than one of the said intended marriage, and any 
such child or children shall happen to die under the age of twenty- 
one years, without issue of his or their body or bodiés lawfully 
issuing, then, so often and as to the part or share, part and shares 
of all and every such child or children, to the use of the surviving 
children, part and share alike, if more than one, as tenants in 
common, and not as joint tenants, and to the heirs of the body of 
every such ciild and children, until every such child and children 
should be dead; and in case there should be but one child only of 
the marriage, or one only surviving child, then to the use of such 
surviving child in tail, and for default of issue of the marriage, 
and in case there should be issue, who should all die without issue 
under the age of twenty-one years, then to the heirs and assigns 
of the survivor of H. W. and A. D. in fee.” The marriage be- 
tween H, W. and A. D. having taken place, H. W. died intestate, 
leaving his widow and twochildren, Foseph and Ann. The widow 
made her will, devising the property over only in case of the death 
of both children without issue before twenty-one, and died, leav- 
ing the two children, ¥oseph and Ann, who both attained the age 
of twenty-one years. Ann married T. Weatherall. Foseph died 
shortly after, having made his will, by which he gave all his real 
estates in the county of K. or elsewhere to his sister Ann, the 
wife of T. Weatherall in fee. Held, that Ann, who was already 
tenant in tail of one moiety of the lands comprised in the mar- 
riage settlement, became, as the heir at law of J. W. tenant in fee 
of the other moiety. Levin v. Weatherall, 401. 

DeFrAMATION. The defendant having written a letter, blaming 
the person to whom it was addressed for employing the plaintiff 
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to sue, added “ If you will be misled by an attorney, who only 
considers his own interest, you will have to repent it. You may 
think, when you have ordered your attorney to write to Mr. B., 
he would not do any more without your further orders; but if you 
once set him about it, he will go to any length without further 
orders:” Held, in an action for defamation, that the jury were 
properly directed to consider whether these expressions were 
meant of the profession in general, or of the plaintiff in particular; 
and that it was not necessary to leave it to them to consider whe- 
ther this was a confidential communication, or a malicious attack 
on the plaintiff’s character. Godson.v. Home, 7. 

Devise. 1. A devise of “my freehold estate, consisting of 
thirty acres of land, more or less, with the dwelling-house and all 
erections on the said farm, situated at Sudbury Harrow, in the 
county of Middlesex,” passes an estate in fee-simple. Harding v. 
Gardner, 72. 

2. Devise of certain freehold and copyhold lands and messuages 
at H. W. and S. to trustees to the use of devisor’s daughter, E. 
A. P. for life, and, after her decease, then to the use of the issue 
of her body lawfully begotten; and, in default of issue, or in case 
none of such issue lived to attain the age of twenty-one years, 
then (as to the lands at H.) over to devisor’s brother S., for life, 
and, after his decease, then to the use of the issue of his body; 
and, in default of issue, or in case none of such issue lived to at- 
tain the age of twenty-one years, then to the devisor’s brother H. 
for life, and after his decease, then to the issue of his body law- 
fully begotten; and, in default of issue, then to devisor’s sister E. 
her heirs and assigns for ever. And, as to the lands at W., upon 
the death of E. A. P. without issue, ‘or, if issue, they should not 
live to attain the age of twenty-one years as aforesaid, to his bro- 
ther H. his heirs and assigns; and, after the death of E. A. P., 
without issue as aforesaid, all the messuage at S. to his sister E. 
her heirs and assigns: Held, that E. A. P. took an estate for life 
in the premises. JMerest v. Fames, 484. 

Distress. see Costs, 7. Replevin 1, 
bourers. 

EJECTMENT. see Evidence 2. 

' A. and B., tenants in common, having agreed to divide their 
property, and that Blackacre should belong to A. the occupier of 
Blackacre, who, after this agreement, had paid his whole rent to 
A. cannot in an ejectment brought against him by A_, object that 
the partition deed between A, and B. is not executed. Do. dem 
Prichitt v. Mitchell, 11. 

Error. A plaintiff in error in the exchequer chamber is not 
confined to the taking out one rule in each term, but may proceed 
as quickly as he pleases. Home v. Bentinck, 514. 

EvipeEnce. 1. A receipt for a promissory note, expressing a 
prospective and executory consideration on which. the money 
thereby secured is to be paid, may be given in evidence as a receipt 


Power. Statute of la- 
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on a receipt stamp, and does not require an agreement stamp, as 
evidence of a contract. Watkins v. Hewlett, 1. 

2. Upon the trial of an ejectment, evidence was received, that 
the usual and accustomed form of leases of the estate contained 
in a marriage settlement, for lives or years determinable on lives 
as well prior as subsequent to that settlement, was with a condi- 
tional proviso of re-entry, similar to that in the indenture then 
before the court: Held, by three judges that the evidence of the 
former leases was well received. Doe dem. Fersey v. Smith, 97. 

Where the defendants, having had notice to produce the pro- 
bate of the will of their testator, refused to produce the same: 
Held, that an instrument produced by the officer of the ecclesias- 
tical court, purporting to be the will of the defendant’s testator, 
and indorsed by the officer, as being the instrument whereof pro- 
bate had been granted to the defendants and that they had sworn 
to the value of the effects, was admissible in evidence in an action 
against the defendants for money had and received by their testator 
in his life-time. Gorton v. Dyson, 219. 

4, Where the question was, whether a bankrupt had possession 
of a stack of bark as reputed owner: Held, that evidence of his 
being reputed the owner Of it was properly admitted, facts having 
been proved, which amounted to a disposition of the property by 
him as owner. Oliver v. Bartlett, 269. 

5. In trespass against magistrates for taking and detaining a 
vessel, a conviction by defendants under the bum-boat act, (no 
defect appearing on the face of the conviction,) is conclusive evi- 
dence that the vessel in question is a boat within the meaning of 
the act, and properly condemned. Brittain v. Kinnaird, 432. 

6. In an action against a magistrate, a conviction by him, if no 
defect appear on the face of it, is conclusive evidence of the facts 
contained in it. 20. 

7. The commissioners under an enclosure act having made 
minutes of their proceedings: Held, that parol evidence of the 
divisions and allotment was inadmissible, the minutes of the com- 
missioners not being produced or accounted for. Bendyshe v. 
Pearse, 460. | 

Excise. In anaction against a wine cooper, for changing on the 
road, wine which she had been hired to carry from one house to 
another, the court will not presume that the wine was removed for 
the purpose of sale, and so consider the transaction illegal under 
the excise laws. Toussaint v. Darbon, 5. 

EXCHEQUER, COURT OF. see Practice. 

EXCHEQUER CHAMBER. see Error. 

ExecuTion. see Foreign Attachment. Practice 7. Sheriff, 2. 

Where A. mortgaged land with a wind-mill on it, (built chiefly 
of wood,) the deed containing also a bargain and sale of the mill: 
Held, that it could not be taken in execution by a creditor of A. 
though A. remained in possession. Steward v. Lombe, 506. 
ExEcuTorR. see Costs, 8. 
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ExrcuTrix. see Replevin, 2. 

Extent. see_Sheriff, 2. 

Feiony. see Autrefois Acquit. Bankruptcy, 6. Forgery. 

Fines AND RECOVERIES, AMENDMENT OF. 1. Where, in a fine, 
the name of George had been inserted by mistake, instead of Fohn, 
the court allowed the right name to be substituted, an affidavit 
explaining the mistake having been put in. Dodson v. Dewar, 15. 

2. The court allowed the warranty of a fine to be amended, by 
altering it from a warranty by the husband and wife and heirs of 
the husband, against themselves and the heirs of the wife. Han- 
naford and wife v. Pearce, 68. 

3. A. was tenant for life of two moieties of commen field land 
called Biackacre, with remainders to B. and C. in common in tail. 
A was also tenant in fee of other common field land called White- 
acre. The commissioners under an inclosure act allotted to A. 
Greenacre in lieu of Blackacre and Whiteacre conjointly, without 
distinguishing the portion allotted in right of each. <A. devised 
all his lands to D. in fee, and died. Upon a conveyance by B. 


and C. to D. of all the land allotted to A, in right of Blackacre, . 


and a recovery suffered of the entirety of certain aci.s fewer than 
were comprised in Greenacre, Burrough J. held, that all the estate 
of the tenants in tail was comprised in that recovery, and the 
court refused to amend it by the insertion of more acres. 2. Bar- 
low dem. Macdougal, ten. W. Barlow, vouchee. 69. 

4. Where a recovery fifty years old was found by mistake, to 
comprise only two messuages and twenty acres of land, instead 
of six messuages and three hundred acres of land, the blunder 
being wholly unexplained and unaccounted for, the court refused 
to permit an amendment by substituting the larger quantity. Co/- 
lingwood,dem. Wilmot,ten. Lord Howe, Vouchee, 83, 

FINES AND RECOVERIES, PRACTICE OF PassinG. 1. Where the 
precipe in the vouchee’s warrant of attorney in a recovery rightly 
described the parties to the plea, but the body of the warrant of 


attorney expressed, that the vouchee appointed his attorney to gain 


or lose in a plea of land against the tenant, instead of the demand- 
ant, the court refused either to amend the warrant of attorney, or 
to suffer the recovery to pass, and to construe the latter clause as 
repugnant and inoperative. Morell, dem. Alban, ten. Matchett, 
vouchee, 92. 

2. The court will not entertain motions on the subject of fines 
and recoveries the last day of term. Breach, dem. Hewitt, ten. 
Brierly, vouchee, 468. 

3. The court refused to pass a fine where the affidavit, taken 
before a commissioner abroad, was written on paper. C. Morgan 
and E. Morgan, conusees, 472. 

FoREIGN ATTACHMENT. Money obtained of garnishee, under a 
foreign attachment, is not (unless execution be executed) a com- 
pulsory payment, so as to effect a discharge of a debt due from 
VOL. I. RB 
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garnishee to the defendant in the lord mayor’s court. Wetter v. 
Rucker, 491. 

ForGery. The 48 G. 3.c. 75, enacts, that bodies thrown ashore 
by the sea, shall be buried by the parish-officer, and that, after 
such burial, a magistrate shall give the officers a certificate and 
order on the treasury of the county, to pay them the reasonable 
and necessary expenses of the funeral, which the treasurer is, by 
the act, ordered to pay. The prisoner framed an order purporting 
to be the order of a magistrate on the treasurer of a county, to 
reimburse one Cose, the expenses of burying a dead body cast on 
shore: held (by seven judges against five,) that this was a forgery, 
though there was no such magistrate as the individual mentioned 
in the order, and though the order did not state Cose to be a pa- 
rish-officer, or that the expenses incurred were reasonable and ne- 
cessary. The King, v. Froud, 300. 

GARNISHEE, see Foreign Attachment. 

GUARANTEE, see Promissory Note. Variance 3. 

Hunprep. In order to bring an action against the hundred, on 
the stat. 9 G. 1. ¢. 22. the notice required by the statute must be 
given to some of the inhabitants of the hundred, before the plain- 
tiff’s examination on oath is delivered tothe magistrate. Fowler v. 
Loninborough, 64. 

Huspanpry, see Landlord and Tenant, 2. 

IncLosuRE, see Evidence, 7. 

InpDIcTMENT, see Autrefois Acquit. Bankruptcy, 6. Forgery. 

INJUNCTION, see Practice, 5. 

INSOLVENT’S CERTIFCATE, see Pleading, 1, 5. 

InsuRANCE. 1. Where a vessel being under the conduct of a pi- 
lot, in going up a harbour, took the ground in the ordinary course 
of navigation, and afterwards being moored at a quay, on the ebb 
of the tide, took the ground, fell over on her side, and was injured, 
and her cargo damaged: held, that this was not a stranding, for 
which the insurer was liable. Vide Carruthers v. Sydebotham, 4 
M., and S. 77. Hearne v. Edmunds, 388. 

2. Policy of insurance on a ship “ at and from L., to her port or 
ports, place or places of discharge, and loading in Africa and Af- 
rican Islands, and during her stay there, and at and from thence 
back to L. or her final port or place of discharge in the United 
kingdom, with liberty in that voyage to proceed and sail to, 
and touch and stay at any ports or places whatsover and whereso- 
ever, as above, to sell, barter, and exchange goods, and load, un- 
load, and reload goods, at any or all of the ports and places she 
may call at, or proceed to.” The insured, subsequently to the ex- 
ecution of the policy, inserted after the words, “* during her stay,” 
the words “ and trade.” Some of the underwriters assented to the 
alteration by subscribing their initials; others refused their assent. 
In an action against one who refused: held, that the alteration was 


immaterial, and did not avoid the policy. Sanderson v. Symonds, 
426. 
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INTERLINEATION, see Insurance, 2. 

JupGMENT, see Practice, 7, 11. 

JusTicE OF THE PEACE, see Evidence, 5, 6. Hundred. Libel. 
Replevin, 1. Statute of Labourers. ian) 

Lamss, see Tythes, 2. 

Lanp TAx, see Landlord and Tenant, 1. Pleading, 2. 

LANDLORD AND TENANT. 

1. If the land-tax and paving-rates are not deducted, (as they 
ought to be) from the rent of the current year, they cannot be de- 
ducted, or the amount of them be recovered back, from the land- 
lord in any subsequent year. Andrew v. Hancock, 37. 

2. An usage for the landlord to pay a sum in compensation to 
the off going terant, for labour and expense bestowed by him in 
tilling, fallowing, and manuring arable and meadow land, accord- 
ing to the course of good husbandry, the advantage of which la- 
bour and expense the tenant could not otherwise reap, is a reason- 
able usage. And such practice, being a mere usage of the neigh- 
bourhood, is not to be considered as a custom, strictly speaking, 
and need not be immemorial. Dalby v. Hirst, 224. 

Lease, see Covenant, 1, 2. Power, Variance, 2. 

LeGacy bury, see Annuity. 

LIBEL, see Defamation, Venue. 

A justice of the peace has authority to issue his warrant for the 
arrest of a party charged with having published a libel; and, upon 
the neglect of the party so arrested to find sureties, may commit 
him to prison, there to remain until he be delivered by due course 
of law. Butt v. Conant, 548. 

MaGisTRATE, see Justice of the Peace. 

M aRRIAGE-SETTLEMENT, see Deed. Power. 

ManbDamus, see Witness, 2. 

Mopus, see Tithes, 1. 

MonEY HAD AND RECEIVED, see Annuity, Evidence, 3. Sheriff, 2. 

1. If the putative father of a bastard, pay, before its birth, a 
fixed sum to the parish-officers to discharge him of all future re- 
sponsibility for the maintenance of the child, after the birth and 
death of the child he may recover back such part of the money as 
remains unexpended, as had and received to his use. Watkins v. 
Hewlett, 1. ail 

2. Where the defendants presented for payment a post-dated 
check, knowing it to be post-dated, and that the maker of it was 
insolvent, and the plaintiffs in ignorance of these circumstances, 
paid the check for the honour of the maker, expecting funds from 
him in a short time, though they had none at the moment, a ver- 
dict having been taken jor the defendants, with leave for the plain- 
tiffs to move for a new trial; the court granted a new trial. Martin 
v. Morgan, 289. 

MortcacGe, see Covenant, 1, Execution. 
Muroper, see Autrefois Acquit. 

Notice, see Hundred. Practice, 11. 13. Tithes, 1. 
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FP aARIsH-OFFICERS, see Money had and received, 1. 

Parttament. A clothier who contracts with the colonel of a re- 
giment to furnish the regiment with army clothing, is not thereby 
incapacitated by 22 Geo. 3. c. 45 from being elected as a member 
to serve in parliament. Thompson v. Pearce, 25. 

PARTITION DEED, see Ejectment. 

ParTNERSHIP, see Bankrupt, 1. 

PARTNERSHIP-DEED, see Practice, 9, 10. 

PAVING-RATES, see Landlord and Tenant, 1. Pleading, 2. 

PAYMENT, see Foreign Attachment. Vendor and Vendee. 

Semble, that entering a sum to the credit of a party in a mer- 
chant’s books is not payment, unless under an express assent, that 
such entry shall stand for payment. Wetler v. Rucker, 491. 

PayMENT OF MONEY INTO CouRT. see Costs, 1. 

PAYMENT OF RENT, see Covenant, 1. 

PeRriLs OF THE SEA, see Bill of Lading. 

PLEADING, see Autrefois Acquit, Statute of Labourers. 

1. A certificate obtained in Newfoundiand, under 49 Geo. 3. c. 
27, 5, 8, does not entitle the defendant to be discharged on enter- 
ing a common appearance, but must be pleaded in bar. Philpots 
v. Reed, 13. 

2. An allegation of payment of land-tax and paving-rates due 
for any period preceding the current year, is no plea in bar to an 
avowry for rent arrear. Andrew v. Hancock, 37. 

3. The declaration averred that the plaintiff had sowed divers, to 
wit, twenty acres of land, with wheat and clover: held, that this 
was in substance an averment that the land was arable. Dalby v. 
Hirst, 224. 

4. The declaration averred the manuring of ten acres of mea- 
dow land: held, that this was in substance an averment that part of 
the land was meadow land. zdid. 

5. An insolvent’s certificate, obtained in Newfoundland under 
49 G. 3. c. 27. § 8. may be pleaded in bar to an action in E£n- 
gland, for a debt contracted in England prior to the insolvency. 
Philpots v. Reed, 294. 

6. In covenant by assignee of lessor against lessee for rent ar- 
rear, an allegation that the lessor was possessed for the remainder 
of a term of twenty-two years commencing on, &c. is material and 
traversable. Carvick v. Blagrave, 531. 

Po.icy, see Insurance. 

PoorR-RATE, see Costs, 7. 

Poste, see Practice, 7. 8. 

Power, Devise for life, with a power enabling her, in considera- 
tion of marriage, to revoke the uses limited to her, and to appoint 
to such uses and with such powers and provisoes and in such man- 
ner as was by her afterwards done, by a deed of settlement in 
consideration of marriage revoked the uses and appointed the lands, 
to hold to the use, after the marriage, of her husband for life sans 
waste, and after his decease to the use of herself for life sans 
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waste, with remainder to divers other uses for the benefit of the 
issue of that marriage, and also of the issue of appointer; remain- 
der as she should by will appoint, with remainder to the use of 
herself in fee. The settlement contained a power for the husband 
and wife, from time to time, when in possession of the premises so 
limited to them for their lives, by indenture to demise such pre- 
mises as then were leased for lives or for years determinable on 
lives to any persons in possession or reversion, for one, two, or 
three lives, so as there were not thereon any greater estate or in- 
terest subsisting at any one time, than what would be determina- 
ble on the dropping of three lives; and so as there were reserved 
the ancient and accustomed yearly rents, duties, and services, or 
more, or as great or beneficial rents, duties, and services, or more, 
or a just proportion of such ancient or the then reserved rents, &c. 
(except heriots which might be varied at will;) and so as there 
were contained in every such lease a power of re-entry for non- 
payment of the rent thereby reserved. And, also, by indenture to 
demise any of the premises for any term absolute, not exceeding 
twenty-one years in possession and not in reversion, so as there 
were reserved so much, or as great and beneficial yearly and other 
rent and rents and other services proportionably, as then were 
therefore paid and yielded, or the best and most improved yearly 
rent and rents that could be reasonably had or obtained for the 
same, without taking any fine; and so as in every such lease there 
were contained a clause of re-entry in case the rents reserved were 
unpaid by the space of twenty-eight days. And, also by indenture 
to demise any of the premises wherein or whereupon any mine or 
mines should be open, or any person should be willing to open 
any mine for any term not exceeding thirty-one years in possession, 
so as upon every such lease there were reserved such share of the 
produce, or such yearly rent as could reasonably be obtained with- 
out taking any fine, and so as the lessees were not by any express 
clause freed from impeachment of waste, other than in the neces- 
sary and reasonable working thereof, and so as there were inserted 
such proper and usual covenants for the effectual winning and 
working the mines, and smelting the ore, and doing other acts, as 
were usually inserted in leases of the like nature. The lands in the 
declaratidn mentioned had been and were leased, and weré under 
and subject to a lease, for a term of years determinable on lives. 
‘The husband, after the marriage, by indenture, in consideration of 
the formér lease and of one hundred and five pounds and of the 
yearly rents, duties, payments, services, articles, covenants, provi- 
soes, and agreements therein after specified and reserved on the part 
of the lessees, demised the lands in question for ninety-nine years, 
if three or either of them should so long live, paying the yearly rent 
of two pounds by equal portions at Michaelmas and Lady Day, with 
a couple of fat capons, or one shilling and six-pence in lieu thereof 
at the election of the lessor, and also an heriot of the best beast, or 
forty shillings in lieu thereof, upon the death of every tenant dy- 
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ing in possession, and the like upon every assignment, sale, for- 
feiture, or alienation; and also the lessees yielding and doing 
constant suit of mill, paying such toll and multure as others 
grinding their corn there should pay. The lease contained a co- 
venant by the lessees to pay the yearly rent of two pounds and 
the duties, heriots, suits, services, and other reservations, at the 
time and in the manner limited and appointed for payment and 
performance of the same, or else the several sums reserved in lieu 
thereof; with a proviso, that if at any time the rent of two pounds, 
and every or any of the duties, services, reservations, and pay- 
ments thereby reserved, or any part, should be unpaid or undone by 
fifteen days next over and after any of the times whereat or where- 
upon the same to be paid, done, or performed, and no sufficient dis- 
tress or distresses could or might be taken upon the premises, or if 
the lessees should leave the premises in decay six months after view 
had and notice given, or should commit any wilful waste, or grind 
their corn at any other mill, (the lessor’s mill being in repair) or if 
the lessees should assign without license, or if any default should 
be by the lessees made in the payment or performance of all or 
any of the reservations, covenants, and agreements therein before 
on their parts contained, then the lessor, and the person to whom 
the freehold of the premises should belong, might re-enter: Held, 
by four judges against three, that the clause of re-entry in the 
lease did not pursue the form required by the leasing power. Doe 
dem. Fersey v. Snnth, 97. 

Practice, see Attorney. Costs, Fines, and Recoveries. Error. 
Trial at Bar. Venue. : 

1. If a capias ad respondendum be directed to the chamberlain 
of the county palatine of Chester, commanding him to take the de- 
fendant, it is irregular, and the defendant may take advantage of 
such irregularity. Bracebridge v. Fohnson, 12. 

2. This court (C. P.) will not interfere to take a party out of 
the criminal custody of the court of king’s bench, in order to sur- 
render him in discharge of his bail. Currie v. Kinnear, 23. 

3. The defendant, having been served with common process, 
collared and violently shook the officer, and ordered him to quit 
his presence: Held, that, without disclosing more of the circum- 
stances, this did not necessarily amount to a contempt of the court 
and obstruction of its process, for which they would grant an at- 
tachment. Adams v. Hughes. 24. 

4. After bail put in and justified, and a subsequent demand of 
plea, and time allowed for pleading, it is too late to move to enter 
an exoneretur on the bail-piece, on the ground, that the plaintiff 
has not declared on the cause of action, which he swore to in 
his affidavit to hold the defendant to bail. Knight v. Dorsey, 48. 

5. The court of C, B. entertained an argument, notwithstanding 
there had been an injunction in the court of exchequer against fur- 
ther proceedings in the court of C. B. Gorton v. Dyson, 219. 
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6. Where the defendant was arrested again after a nonpros, the 
court allowed the bail-bond in the second action to be cancelled, 
the plaintiff not showing that the second arrest was not vexatious, 
Archer v. Champneys, 289. 

And, see Williams v. Thacker, 514. 

7. Where a plaintiff after being told it was not usual to obtain the 
posted, or to tax costs, till the evening of the 4th day of the term, 
obtained the postea before four o’clock on that day, under a pro- 
mise not to tax costs, and on pretence of wishing to effect the 
stamping; but, instead of doing that, signed judgment, and issued 
execution; the court set aside the judgment and execution, allow- 
ing the defendant all his costs, occasioned by such proceeding. 
Blanchenay v. Van-den-Bergh, 298. 

8. The court notified that for the future, the postea shall not be 
delivered till the morning of the fifth day of the term. zdid. 

9. Where plaintiff made affidavit, that he sued defendant to re- 
cover damages for a breach of agreement in not entering into part- 
nership, pursuant to a partnership deed drawn up and signed by 
plaintiff but remaining in the custody of the defendant, or his at- 
torney; and that the plaintiff possessed neither copy nor counter- 
part of the deed; the court granted a rule enabling the plaintiff to 
Inspect the deed and take a copy, though the defendant swore he 
had not executed the deed. Morrow v. Sanders, 318. 

10. On a motion for leave to inspect a partnership- -deed, the af- 
fidavit should state that the party moving has neither copy nor 
counterpart. zdzd. 

11. The court permitted the defendant to set aside, for irregular- 
ity, a judgment on ascire facias, where the writ, being issued more 
than ten years after the original judgment, was drawn up out of 
term, and issued on a serjeant’s signature, instead of being issued 
upon motion in court, and where the defendant had no personal 
notice of the proceedings. Lowe v. Robins, 381. 

12. On a motion to enter up judgment on an old warrant of attor- 
ney, the affidavit must state the defendant to be alive on a day with- 
in the term on which such motion is made. Regula Generales, 385. 

13. Every notice for justifying bail in person shall be served be- 
fore eleven o’clock in the forenoon of the day on which such no- 
tice ought to be served; except where an order of the court for — 
further time, shall have been obtained, in which case it shall be 
sufficient to serve the notice before three o’clock in the afternoon 
of the day on which such order shall be granted; and in all the 
cases aforesaid, the affidavit of service shall specify the time of 
day at which such notice shall have been served. Regula Genera- 
les, 469. 

14, The court refused on motion, to assimilate the practice of 
the court of C. B. to that of the court of K. B. in proceedings on 
bail. Howell v. Wuke, 490. 

15. The defendants having signed a regular bail-bond, were held 
to have waived the irregularity of the omission of their christian 


_ * 
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names in a capias ad respondendum directing the sheriffs to take 
Messrs. L. and B. Kingston v. Llewellen, 529. 

PRiNcIPAL AND AGENT, see Variance, 4. 

ProsBaTeE, see Evidence, 3. 

Process, OBSTRUCTION OF, see Practice, 3. 

Paomissory NOTE. A., a trader, in embarrassed circumstances, 
being indebted to plaintiff for money lent, and goods, plaintiff pro- 
mised to induce A’s creditors to agree to a composition on condi- 
tion of A’s giving the plaintiff a promissory note for the money 
lent, signed by A. and another as security; the note was given by A. 
and signed by defendant as security; the plaintiff and A. agreed to 
keep the matter a secret from A’s creditors, and the plaintiff en- 
deavoured, but in vain, to accomplish a composition with them: 
Held, that the transaction was fraudulent and void, and that plain- 
tiff could not recover on the note against the defendant. Wells v. 
Girling, 447. 

QuaRTER sEssions, Certain referees were ordered by act of par- 
liament to ascertain the amount of a yearly corn-rent, and the court 
of quarter sessions was ordered to declare the amount. The re- 
ferees having made their report to the court of Q. S., the court 
ordered it to be filed: held, that this was no declaration by the 
court of Q. S. of the amount of the corn-rent. Bendyshe v. Pearse, 


460. 

ReEcEIPtT, see Evidence, 1. 

RE-ENTRY, see Power. 

REFEREES, see Quarter Sessions. 

REGUL GENERALIS, see Practice, 12, 15. 

RENT ARREAR, see Pleading, 2, Replevin, 2. 

Rep evin, see Costs, 6, 7. Pleading, 2, Statute of Labourers. 

1. Where a magistrate has competent jurisdiction, and adjudges, 
and on refusal to pay issues a warrant of distress and sale, the 
goods taken under it are not replevisable. Wilson v. Weller, 57. 

2. Where the bailiff of an executrix made cognizance in replevin 
for arrears of rent incurred in the life time of the testator, and a 
verdict was found for the defendant, the court would not permit the 
plaintiff to enter up judgment non obstante veredicto, on the ground, 
that the record did not show the executrzx to be entitled to dis- 
train under 32 H. 8. c. 37. s. 1. Martin v. Barton, 279. 

REPUTED OWNER, see Evidence, 4. 

Return, see Sheriff, 1. 

SciRE FACIAS, see Practice, 11. 

SHERIFF, 1. Where a sheriff return to writ of summons on a 
writ of right, that he had summoned four knights, which was ac- 
cording to fact, but the officer of the court, in expectation that the 
knights were about to be sworn, had, before the return, written on 
the lower part of the same instrument that they were duly sworn, 
which was not true; in an action on the case against the sheriff for 
a false return, and for negligence, in not causing the knights to be 
sworn: Held, that the indorsement by the officer was no part of the 
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return; that the sheriff was not answerable for the contents of such 
indorsement, and that the return was not false. Also, that the 
sheriff being only commanded by the writ to summon the knights, 
was not guilty of negligence in omitting to have them sworn. 
Windle v. Ricardo, 17. 

2. Where goods had been seized under a fieri facias, part of 
them sold on Saturday, and the remainder on Monday; an extent 
tested on the Monday, was put into the sheriff’s hand at six o’clock, 
after the goods had been delivered to the purchasers, and the money 
received by the sheriff: Held that the execution was executed, and 
that the party who issued the fieri facias might recover of the 
sheriff in anaction for money had and received, the money levied 
under the sale. Swain v. Morland, 370. 

Surps, see Bill of Lading. Insurance. 

SurP-own_ER, see Bill of Lading. 

Stamp, see Evidence. ’ 

‘SATUTE OF LaBouRERs, 1. Where the statute of labourers gives 
& magistrate jurisdiction to examine upon oath any servant, &c. 
and to make order for payment of wages to such servant, and a 
magistrate, in his adjudication on this act, avers a complaint made 
on oath, and an examination on oath, it is not competent in replevin 
for taking the plaintiff’s goods, for the plaintiff to plead in bar of a 
cognizance, made under a warrant of distress and sale founded on 
that adjudication, that the servant did not duly make oath before 
the magistrate that the sum claimed was justly due to him for 
wages. Wilson v. Weller, 57. ny 

2. Nor can he plead that the sum claimed was not due. 2did. 

STRANDING, see Insurance, 1. 

TENANTS IN CoMMON, see Ejectment. 

‘Time, see Witness, 1. 

Trabe, see Insurance, 2. 

TRADER, see Bankruptcy, 1, 3, 4. 

Trespass, see Bankruptcy, 5. Costs, 5, Evidence, 5. _ 

TRIAL AT BAR. In acause concerning rights of chace, involving 
documentary evidence of great length and antiquity, together with 
much oral testimony, the court would not grant a trial at bar, a 
new trial having recently been refused in K. B., where another 
defendant, who had contested the same rights, had obtained a ver- 
dict. Lord Rivers v. Pratt, 265. 

Trustee, see Annuity. 

Usacez, see Landlord and Tenant, 1. 

User AnD occupation, see Baron and Feme. 

Usury. On the 11th of May, 1816, A. borrows of B. 80/. on 
the 9th of June, 1817, A. and C. give B. for that loan, a note of 
hand for 87/. 3s., payable by four instalments, viz. on the 29th of 
September and 25th of December, 1817, and on the 25th of March 
and 24th of June, 1818, with an agreement that the whole 87/. 3s. 
should be payable on default of any one instalment: held, that the 
agreement was not usurious. Wells v. Girling, 447. 

VOL. I. s 
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Varrance. 1. In the recital of a bond the differences were said 
to exist ** between the above bounden A., B.,and C.,and the above 
named D., E., and F.” The declaration, in setting out the bond, 
laid the differences to exist between A. B.C. D. E, and F.: held, 
that this was no variance. Winter v. White, 350. 

2. Where a lease was stated in the declaration to be made by the 
plaintiff on the one part, and T. R. on the other, but turned out, 
on evidence, to have been made by the plaintiff and his wife on 
the one part, and T. R. on the other: held, by three judges, ( Dal- 
las, C. J. absent) that this was no variance. Arnold v. Revoult, 443. 

3. One count of the declaration stated the consideration of a 
guarantee for 5000/. to be a certain credit to be given by C. and 
co. to V. and co. ina manner then and there agreed upon between 
the parties. The evidence to support this allegation consisted of 
letters to the following effect: 

“‘ My son informed me he was about to enter into some arrange- 
ments of a pecuniary nature for the house of V. and co. in which 
he is a partner, and that it would be advantageous to have such 
arrangements, or part of them, carried into effect by drafts by me 
on you, payable to him or his order; and that he was persuaded [ 
would guarantee for ultimate security: I therefore give you such 
guarantee to the amount of 5000/. 

“I find that the house of V. and co. has deemed it expedient to 
establish a credit with some house in London, upon such terms as 
may be agreed upon by the parties; and that my son has written to 
you to fix that credit with you, not doubting that I would guaran- 
tee your ultimate security. My regard for my son induces me to 
give you the guarantee in question.” : 

“I gave you a letter of ultimate guarantee to the amount of 
5000/. for such arrangements of a pecuniary nature, as my son 
might enter into with you, or for such part of them as might be 
carried into effect by drafts by me on you payable to him or order, 
and as I am since informed, that such arrangements have been, or 
are about to be, extended to the amount of 8000/, I give you my 
ultimate guarantee for the additional sum of 3000/. 

‘“* My guarantee for 5000/.; my guaranteeing temporary aid on 
an emergency; my guarantee in the same year for 30001l., which last 
in its plain sense marks the event of the temporary aid, make the 
whole of my guarantee against ultimate loss 8000l. and distinctly 
limit it to that amount.” 

Held, that there was no variance between the contract above 
stated, and that made out by this evidence. 

Another count, supported by the same evidence, stated the con- 
sideration of the guarantee to be “‘ that C. and co. would give V. 
and co. credit, in manner then and there agreed upon,” and the 
promise given on such consideration, to be a guarantee for SO00I. 

Held also, that there was no variance between this statement and 
the evidence adduced in proof of it. Irving v. Mackenzie, 523. 
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4. The count stated, that the plaintiff had retained the defendant 
as agent to cause the plaintiff’s ship to proceed “ to Gottenburg, 
order that she might afterwards proceed to St. Petersburg:” the 
chief evidence adduced in support of this allegation was a written 
arrangement agreed upon between the plaintiff’s managing clerk 
and the defendant, in which it was ordered “ that the ship should 
touch at Gottenburgh to know the state of things in Russia, and re- 
’ and “ that the captain should consign the ship 
to defendant’s correspondents at Ste Petersburg, or any other 
place she might land her cargo at:’ 
the plaintiff's clerk and the defendant in which the defendant said 
““he had insured the ship from Falmouth to Sheerness, that at 
Sheerness she would join convoy to go to St. Petersburg, and that 
he would insure her from Sheerness to Gottenburg and from 
thence to St. Petersburg: Held,—that there was a fatal variance 
between the count and the evidence. Lopes v. De Tastet, 538. 

VENDOR AND VENDEE. The defendants being unable to procure 
payment for barley which they had sold, and suspecting the vendee 
to be in bad circumstances, re-purchased the barley by a third per- 
son, and in his name, a short time before the bankruptcy of the 
vendee, who was not privy to the contrivance of the defendants: 
Held, that this was no fraud within the bankrupt laws. Harris v. 
Lunell, 390. 

Venve. In an action for a libel contained in a letter, the court 
would not change the venue from London to Westminster, after an 
affidavit that the deponent believed the letter to have been written 
at Stafford, because it bore the Stafford post mark. Hitchon v. Best, 


ceive instructions:’ 


? and a conversation between 


WARRANT OF ATTORNEY, see Practice, 12. 

WINDMILL, see Execution. 

Wine, see Excise. 

Wirness, 1. A witness cannot recover a compensation for his 
time, though an express promise be given him, that he shall be 
paid for his loss of time. Willis v. Peckham, 515. 

2. Under the 13 G. 3, c. 63. the court will grant a mandamus to 
the court in Jndia, to examine witnesses on behalf of the defendant 
in a civil action. Grillard v. Hogue, 519. 

WriT OF RIGHT, see Sheriff, 1. 

Writ oF summons, see Sheriff, 1. 





SOUTH CAROLINA DISTRICT COURT. 


HERNANDEZ V. AURY.—MARCH, 1818. 


Prize.—The District Courts of the United States will not assume jurisdiction 
of prize matters of foreign nations occuring upon the high seas flagrante bello. 


Drayton, J. The defendant has been brought before me, by 
a writ of habeas corpus cum causa, upon which, the marshal has | 
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returned that the body of the defendant is detained by virtue of a 
process from the court of admiralty issued on the 16th inst. in the 
above case. Upon inquiring into the merits of that process, it ap- 
pears to be founded on an affidavit and petition for process, in the 
admiralty, of Hugh E. Vincent, in the following words: 

“That on the 19th day of May, in the year of our Lord one 
thousand eight hundred and fourteen, the Spanish schooner Con- 
ception, owned by — Hernandez, merchant, at the city of Ma- 
tanzas, in the Island of Cuba, of which Juan Fabre,*was master, 
and your petitioner navigator, or second officer, sailed from Port- 
land, in the district of Maine, bound to Matanzas, in the Island 
of Cuba, with a cargo of beef, lumber, and other articles: that on 
the 20th day of June following, being in the Old Straits, fell in 
with the Carthaginian privateer schooner Velona, or a name very 
similar thereto, commanded by Aury, commonly called and 
known as commodore Aury: that a considerable number of arti- 
cles, belonging to the said schooner, were first taken from her by the 
crew of the said privateer; that the crew of the said schooner Con- 
ception were taken out of her, and carried on board the said pri- 
vateer; when the said schooner was taken possession of by the said 
privateer and sunk. The crew of the schooner were put on board 
an open boat, and with considerable hazard and difficulty reached 
the shore on the Island of Cuba. 

“‘ Your petitioner further states, that the value of the cargo was 
about four thousand dollars, exclusive of the probable profit, which 
would have accrued, if it had been carried to its port of destina- 
tion. That the said schooner, at least was worth four thousand 
dollars, being sound and stanch, and about one hundred and five 
tons burthen. 

‘* Your petitioner further shows, that he has good reason to be- 
lieve that the said Aury, is now in the city of Charleston, 
within the jurisdiction of this court: Your petitioner therefore 
prays thata warrant to arrest the body of the said Aury, may 
issue out of this honorable court, in order that he may answer to 
the said owner of the said schooner, and all others concerned, for 
the sinking of the said schooner and cargo; and your petitioner as 
in duty bound will ever pray. 














“H. E. VINCENT.” 
Two grounds have been relied on by Cross, counsel for the de- 
fendant, 1st. That both the plaintiff and defendant are foreigners; 
as appears by the petition for admiralty process, which has been 
sworn to. That the plaintiff is not within the territory or jurisdic- 
tion of the United States, and although the defendent be at present 
under the process of the court of admiralty for this district, yet he 
is a foreigner unwilling to submit his case to the consideration of 
the court. 
2dly. That the present actor, H. E. Vincent, has no authority 
to institute a suit of this nature, from the nominal plaintiff, Her- 
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nandez, and others, owners of the said Spanish schooner Concep- 
tien and cargo. 

Upon the first ground, the arrest in this case must be dismissed; 

for it must be recollected, the gist of the matter in dispute, is 
prize or no prize: and upon that, the charge of a marine tort or 
trespass is superinduced. And as a neutral tribunal, this court of 
admiralty will carefully avoid taking cognizance of prize matters 
of foreign nations, occurring upon the high seas, as this is stated 
to have been. Whatever happened on the occasion, at sea, was 
flagrante bello, betwixt the contending parties; involving directly 
the question of prize: of course this court will not assume juris- 
diction. On this point, the cases in the books are many. It might 
be otherwise, when a tort is only considered as a marine trespass, 
and not an incident of a case jure belli, 2. Gall. Rep. 41, 2. Dall. 
249. Had indeed the Conception been brought into this port after 
the capture, and before condemnation, and any claims had been set 
up on the principle of the jus post liminii, by citizens of the United 
States interested therein, it might have been otherwise; agreeable 
to the case of Rose v. Himely, 2 Hall’s Law Journal, 11 (report- 
ed subsequently in Cranch,) and others which may be cited: it 
would then have been a matter in rem, suitable for the considera- 
tion of this court, But it being otherwise, as for my present con- 
sideration; being one in personam, for damages as for a marine 
tort or trespass, arising from a capture at sea; which being inci- 
dental to the question of prize; must be subjected to the conciu- 
sions which I have already drawn on that head. 

It is not necessary to enlarge on the secund point, as the case is 
disposed of on the first. It appears, however, that Vincent, who 
petitioned for admiralty process in this case, is unauthorized jon 
behalf of the owners to do so; and he being a navigator or pilot 
only on board, I should presume would not place him in that near 
affinity to the owners of vessels and cargo, as would enable him 
to substitute himself for their benefit and behoof in carrying on a 
suit in a foreign court, without any other authority. | 

Before I dismiss the subject, however, it is proper to observe, 
this opinion has been entirely grounded on principles touching 
these two points, which have been argued, and upon them alone. 
Nothing has been considered as to the military grade of the de- 
fendant who is before me; or the authority by which he acted. at 
the time the capture was made. To have touched these heails, 
would have been to lose sight of that line of neutrality, which the 
courts of the United States have holden on all matters relating to 
foreign nations, and particularly to Spanish collisions in the pre- 
sent contest in which the subjects of Spain are engaged. | 

Let the defendant Aury be discharged, and the costs incurred 
be paid by Hugh E. Vincent, the actor in this cause. a 

It is further ordered and adjudged, that the suit instituted he 
the admiralty against the said Louis Aury, be dismissed with 
costs. 


} 
{ 
j 
{ 









































~ 33 
* Se Se Seat 


ET oP EY ae 


oe 


SS con ao ee 


Fe Pa HS IONS 











2 RR RRC TE Cnt came eR) ect wee eS catenin 
: , ( apo see’ 
ss . 









— + ites 





eS ep ett ee Ge ER! OC EL = RT Nt 








135 
LITERARY INTELLIGENCE. 


Messrs. M, Carey and son propose to republish a series of Chan- 
cery Reports. For the details of their plan we must refer our rea- 
ders to the advertisement annexed to the present number. We are 
fully persuaded that this collection will form a valuable acquisition 
to the professional library, and we trust that the enterprising pub- 
lishers will find a reward in the increasing demand for such books, 
arising from the gradual changes in the administration of justice 
in the courts of equity and common law. 

When the boundaries of the courts of equity in Great Britain 
were regarded with eyes no less jealous than those which in other 
periods, watched the royal prerogative, the practice of these tri- 
bunals, was confided to solicitors who rarely went beyond their 
limits, and therefore the.rules of decision were not considered as 
requiring the particular attention of the rest of the professsion. 

But since the great inroads, achieved by the sagacity and reso- 
lution of lord Mansfield, who was indignant at being told that in 
the administration of justice he should not be guided by the dic- 
tates of equity and good conscience, the courts of common law 
have been gradually incorporating into their system, the bioad 
principles of equity, so far as they are consistent with their estab- 
lished forms of proceeding; and they have left the equity courts in 
the exercise of their extensive powers of arresting the march of 
injustice, in cases where courts of law are incompetent. The ac- 
tion of Assumpsit, now the most common of all actions, and which 
is co-extensive in its principles with those furmerly belonging ex- 
clusively to courts of equity and the extensive inquiries of com- 
mon law courts into frauds, of themselves call for constant recur- 
rence to chancery principles. When it is further considered, that 
in some of our States, courts of chancery do not exist, and in 
others that the equity powers of the county courts are continually 
enlarging, we cannot but conclude that professional gentlemen will 
avail themselves of this opportunity to procure books of establish- 
ed authority, for a reasonable consideration, enhanced in value as 
they will be, by notes of reference to analogous or contradictory 
decisions, in England and the United States. 


Harrison Hall has published a Digested Index to the Term Re- 
ports from 1785 to 1818, by John B. Moore and John E. Hall. 
Price $11 bound. The following remarks on the English edition 
are from the Monthly Review. 

“* We are happy in having it in our power to assure our readers, 
that while the editor had before him so proper a view of the ob- 
ject which he ought to endeavour to fulfil by the compilation of 
an Analytical Digest like the present, he has actually accomplish- 
ed his task in a manner which does great credit to his owa judg- 
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ment and laborious application, and justly entitles him to the 
thanks of the profession,” &c. 

H. Hall will shortly publish A Law Glossary of the Latin, 
Greek, Norman, French, and other languages, interspersed in the 
Commentaries of Blackstote, and various law treatises on each 
branch of the profession, translated into English and alphabetically 
arranged: to which will be added, translations of the quotations in 
the principal American Reporters. 


J. Maxwell has published a Digest of the Laws of the United 
States of America, from 4th March, 1789, to 15th May, 1820. 
Including also the Constitution and the Old Act of Confederation. 
By Edward Ingersoll. : 


JOURNAL 


OF 


JURISPRUDENCE. 


GONNECTICUT. SUPREME COURT OF ERRORS. JUNE, 1811. 
Samuel I. Andrews, et al. against Jesse Pardee.* 


A., as the agent of B., having received a note to collect of C., without autho- 
rity, aud without consideration, delivers it up to C. the maker, C. being in- 
solvent; Held in an action on the case brought by B. against A. for deliver- 
ing up the note, that the insolvency of C. might be given in evidence in mi 


tigation of damages, 

Motion for a new trial. 

This was an action on the case. It was alleged in the declara- 
tion, that on or about the 20th day of May, 1807, the plaintiffs 
owned and possessed a certain bill of exchange, drawn by George 
Cruden at Barbadoes, on James Barclay, Esq. of London, paya- 
ble to A. T-. Brown of Antigua, or his order, sixty days after 
sight, for two hundred twenty-five pounds sterling, bearing date 
the 3d day of June, 1806; which bill, on or about the 3d day of 

une, 1806, was for a valuable consideration, indorsed by Brown 
to the plaintiffs; that the bill was accepted by the drawee, but was 
afterwards regularly protested for non-payment, and that due no- 
tice of such protest was given to the drawer and indorser; that 
the plaintiffs had a valid claim on the drawer, indorser and accep- 
tor, for the amount of the bill, together with interest, costs, and 
damages; and that afterwards, to wit, on or about the 20th day of 
February, 1807, the bill being due and unpaid, the plaintiffs de- 
livered the same, with the protest, to the defendant, to collect for 
their benefit; that the defendant received the bill and protest, and 
undertook, for a reasonable compensation, to collect the amount 
thereof for the plaintiffs, in cash or government bills, and for that 
purpose proceeded to the West Indies, where Cruden and Brown 


* Ex. Ms. Day. 
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lived, but disregarding his duty and undertaking, and with intent 
to defraud the. plaintiffs, he delivered the bill to Cruden the draw- 
er, and received in full satisfaction and payment thereof, Cruden’s 
promissory note for the sum of 2541. 12s. 6d. sterling; at which 
time Cruden was of sufficient ability to pay the amount of the 
plaintiff’s claim; and that immediately afterwards, the defendant 
delivered the note to Messrs. James Walcott & Co. of Barba- 
does, for collection, for, and on account of the plaintiffs, and no- 
tified the plaintiffs thereof; that the plaintiffs, thereupon, directed 
Walcott & Co. immediately to collect the note for them ; that the 
defendant, knowing the facts above stated, on or about the 1st 
day of August, 1807, without having taken any steps to collect 
the note, applied to Walcott & Co. and took the same out of their 
hands, and without any authority from the plaintiffs, and without 
any consideration therefor, delivered the same to Cruden the ma- 
ker, and in lieu thereof, received back the bill of exchange; and 
that immediately afterwards, Cruden became totally insolvent. 
It was also averred, that the defendant negligently and fraudu- 
lently omitted to take any measures to enforce the collection of 
the bill or note, whereby the plaintiffs had wholly lost their claim. 

The defendant pleaded in bar, a judgment in a former suit; in 
which plea it was averred, that the plaintiffs had brought their 
action against the defendant for delivering up the bill to Cruden, 
and receiving the note in lieu thereof, as above stated, by which 
means the plaintiffs had lost their debt; that there had been a 
trial of such action, on the plea of not guilty, upon which a ver- 
dict and judgment had been obtained for the defendant. It was 
also averred in the plea, that the former suit was for the same 
cause, matter and thing, for which the present action was 
brought. 

The plaintiffs replied, that on the trial of the former suit, the 
court restricted the jury to the consideration of the fact of the 
delivery of the bill of exchange to Cruden by the defendant, and 
of his receiving in lieu thereof the note in question; and also, that 
the court instructed the jury not to take into consideration the 
taking of the note from Walcott & Co. and exchanging it with 
Cruden for the bill of exchange, which is the gravamen in the 
present action: and that the jury, in conformity to the opinion of 
the court, gave their verdict for the defendant. To this repli- 
cation there was a demurrer and joinder in demurrer; and the 
court adjudged the replication sufficient. 

The defendant, thereupon, moved to be heard as to the assess- 
ment of damages. It was admitted by the parties, that the above- 
mentioned note was delivered up to Cruden without authority, 
and that the defendant took back the bill of exchange, and on his 
return to this country, offered the same to the plaintiffs, which 
they refused to receive; and that no part of such note had ever 
been paid to the plaintiffs. The plaintiffs claimed, that from the 
facts admitted by the pleadings, they were legally entitled to re- 
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cover of the defendant, the full amount of t | 
to Cruden. ‘This claim was resisted by tha°@giaf@laM\on the 
ground, that at the time the note was so delidigrs 
was insolvent, and unable to pay the note, or any Pay? - The 
only question, therefore, between the parties, respected the 
amount of damages to be recovered. | 

The defendant offered evidence to show, that at the time when 
the note in question was by him delivered back to Cruden, he, 
Cruden, was totally insolvent. ‘lhe plaintiffs objected to the ad- 
mission of this evidence, upon the ground that the proof of that 
fact could not vary or mitigate the damages, to which they were * 
entitled; but the court overruled the objection, admitted the evi- 
dence, and. assessed nominal damages only, in favour of the plain- 
tiffs; ond the plaintiffs moved for a new trial, as to the assessment 
of damages, on the ground that the evidence offered ought to have 
been rejected. This motion was allowed, and the question of 
law arising thereon, was reserved for the consideration of the 
nine judges. 

N. Smith and Bristol, in support of the motion. It is admit- 
ted, that the plaintiffs were the lawful proprietors of the note in 
question. The defendant was the agent of the plaintiffs for a 
particular purpose. He was authorised to collect the note merely, 
but had no authority to deliver it up to the maker, or cancel it. 
We contend, therefore, that the rule of damages must be the 
amount of the note and interest. The rule of law is this, that 
in all those cases, in which the principal, by the misconduct of 
the agent, may treat the debt or property as the agent’s, or where 
by the negligence or fraud of the agent, the property or evidence 
of the debt is lost to the principal, the value of the property, or 
the amount of the debt, shall be the rule of damages; and this 
will hold true without any regard to the benefit which may have 
resulted to the agent from the transaction. But where the con- 
duct of the agent has been such, that the principal has only been 
delayed, or injured in a partial degree, and in such a manner that 
the evidence of the debt or the property still belongs to the prin- 
cipal, or is in his power, a less sum than the full amount of the 
debt, or the full value of the property, may be given; in that case, 
damages will be apportioned to the injury. In the case of Rus- 
sell v. Palmer, 2 Wils- 325, relied upon by the defendant’s coun- 
sel, there was no loss of the debt; Russell still retained his origi- 
nal demand. ‘That case, therefore, does not correspond with the 
present case. ‘The principle for which we contend is fully illus- 
trated by the decisions in cases relating to unauthorized sales by 
factors. Anon. 2 Mod. 100. Sadock v. Burton, Yelv. 202. 
Anon. 12 Mod. 515. Le Guen v. Governeur & Kemble, 1 
Johns. Ca. 437. in nota. Also in actions against attornies for 
gross negligence. Executors of Smedes v. Elmendorf, 3 Johns. 
Rep. 185. 
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Again; insolvency of the maker of a note, will not justify an 
agent or attorney in destroying it. As it respects the plaintiffs, 
the note in question has been annihilated, by the act of the de- 
fendant. Shall he then, to diminish damages, allege the insol- 
vency of the maker? This is contrary to the uniform’ decisions 
in all analogous cases. A man, although insolvent at present, 
may yet come into the possession of property, or he may have 
great expectations from his friends, his talents or other circum- 
stances; and may in future be able to pay his debts. The iqui- 
ry into these subjects would be endless, and could not terminate in 

_any certain or beneficial result. 

Further, the defendant in delivering up this note, has been 
guilty ofa tort. Can any one, under such circumstances, justify 
himself, on the ground that the maker was insolvent, an infant, 
or feme covert, or that the note was usurious? This cannot be: 
In all cases which sound in tort, the rule of damages is the value 
of the property destroyed. We contend, that upon every princi- 
ple of justice, the plaintiffs are entitled to recover of the defend- 
ant the whole amount of the debt against Cruden; and, therefore, 
that the evidence of his insolvency was improperly admitted. 

Dagget and Staples, contra. 

It is not alleged in the declaration, that the defendant deliver- 
ed up the note to Cruden with any fraudulent view. All that ap-. 
pears is, that a cause of action existed against the defendant. ‘The 
whole case, on the hearing in damages, is not, therefore, before 
this court. It is clear, that a new trial of this case ought not to 
be granted, merely because improper evidence was admitted on 
the hearing in damages. If the evidence was improper, the judges 
would not regard it: it would be otherwise, we admit, in case of a 
trial to the jury. 

We contend, that the defendant has neither changed, nor des- 
troyed the security of the plaintiffs’ debt. The bill of exchange 
was as good evidence of the debt against Cruden as the note. 

The evidence offered in mitigation of damages, was proper, ac- 
cording to the strictest principles of law. ‘The decisions in cases 
relating to unauthorised sales by factors, stand on very different 
grounds from the present case, and bear no analogy to it. The 
case of Le Guen v. Governeur & Kemble, reported in a note, 1 
Johns. Ca. 437, is not applicable to this case. In that case, the 
court proceeded upon the ground, that the defendants were to be 
considered as the purchasers of certain goods: the action was 
brought to recover the value of them. In this case, no question 
of insolvency arose. 

We admit, in the present case, that the plaintiffs are entitled to 
recover of the defendant the value of the note delivered up to 
Cruden ; and we contend that the actual value, is the only rule 
of damages. ‘The ability of the maker to pay, is a proper sub- 

ject of inquiry to ascertain this value. What reason can be as- 
signed, why the same rule should not be adopted in this case, as 
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in case of destruction, or injury, in relation to any other species 
of personal property? The amount of damages, in all cases, must 
be apportioned to the actual injury sustained. 

Suppose that Cruden, after the execution of the note, had died, 
being insolvent, and that a dividend of 10 per cent only, had been 
declared in favour of the creditors, and afterwards, the note had 
been cancelled, or delivered up to the executors by the defend- 
ant; what then would be the rule of damages? Would it be the 
whole amount of the note, or the amount of the dividend only? 
Nothing is more clear, than that the amount of the dividend would 
be the only rule. It must follow, then, that an inquiry may be 
had as to the value of the note; and if any thing less than the 
whole amount can be given in damages, the evicence which was 
offered in this case, was properly admitted. It is proper, in all 
cases of this sort, that the assessment of damages should be left to 
the discretion of the jury. Pitt v. Yalden, 4 Burr. 2060. Russell 
v. Palmer, 2 Wils. 325. Purviance v. Angus,1 Dal. 180. In 
actions against sheriffs for escapes, on mesne process, the deci- 
sions have been in conformity to the principle for which we con- 
tend. Burrell v. Rithgow, 2 Mass. Rep. 526. Ravenscroft v. 
Eyles, 2 Wills. 294. The doctrine contended for by the plain- 
tiffs, is founded upon a mere technical principle of law, which has 
been adopted in cases no way analogous to the present. 

InGERSOLL, J. (After stating the case.) The question now 
is, whether it was competent for the court to hear the evidence 
offered by the defendant? My opinion is, that it was competent 
for the court to hear such evidence, and consequently, that there 
ought not to be a new trial. It is contended, that the defendant 
in this action, acted as an agent and attorney of the plaintiffs, and 
if he mismanaged with respect to the property committed to him, 
by deviating from his instructions, that he is liable to his princi- 
pals for the value of such property. 

Assuming this position to be correct, it necessarily follows, 
that there must be an inquiry with respect to the value of it, at 
the time when he became so liable. This property being a pro- 
missory note against George Cruden, the question is, whether the 
inquiry ought to be confined to a mere casting of interest on the 
note, in order to ascertain the amount at the time wher the liabil- 
ity commenced, or whether the inquiry should be extended to 
the ability of the promissor to pay it at that time? And as to 
this question, it appears to me, there can be but one opinion; if, 
in forming this opinion, we are governed by the sound dictates 
of the understanding, and not by metaphysical niceties. When I 
say this, I mean, if we take up the question without any techni- 
cal ideas on the subject, and without any precedents to guide us. 
In this point of view, surely it must be a very important inquiry, 
whether or not, the promissor were a bankrupt? Because, if in 
fact he was a bankrupt, and was worth nothing, he could pay no- 
thing. The note, in such case, would fetch nothing in market. 
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In short, we get a rule for damages, by making the same mquiry 
im, order to ascertain the value of the note, which we should make 
to ascertain the value of any other property. It isa plain, simple 
inquiry, and the result is clear. 

But it may be, and indeed, has been objected, that the promis- 
sor, if sued on the note, never can say, that it is of less value than 
the principal and interest due on it, on the ground of his being 
unable to pay it. This principle, it is said, will hold good both 
when the promissor is sued on the note for the non-performance 
of his contract, and when an action of trespass or trover is brought 
against him for having tortiously taken it, or for tortiously hold- 
ing it. I agree to this principle. It strikes me, however, that 
the case of the promissor, when an inquiry is made as to the va- 
lue of the note, stands on a different ground from that of an agent 
er attorney. By entering into the contract, the promissor enga- 
ges to pay the promisee a specified sum, and it never shall lie in 
his mouth to say, when sued on the contract, that he is not obli- 
ged to perform it specifically. And it would be absurd to have 
a different rule of damages, if sued on the contract, from what 
would take place, if sued in trespass or trover. This, in truth, 
would be to give him a premium for unwarrantably laying his 
hands on the note. 

Again, I apprehend, there is another principle which distin- 
guishes the case of the promissor from the case of the agent. 
By executing the note for a certain sum, he has set a value upon 
it, and this sum shall no more be departed from by him, than the 
value of property insured, shall be departed from by the parties 
to a valued policy of insurance. He virtually, though not in so 
many words, engages that the note, as to him, shall be of a par- 
ticular value, as long as by law he shall be obliged to pay it. If 
he tortiously seize on the note, and convert it to his own use, this 
value is fixed on him; andvif an action be brought against him 
for thus seizing and converting it, he must refund the same value 
in damages, and perhaps, somewhat more, for the tortious seizing. 
The case of an agent, as I think, is not so, He takes a note to 
collect, or to use due means for the collection. He neglects these 
means. ‘The question is, what damage has the principal suffered 
by this neglect? Has he lost his debt by such neglect? If so, 
the agent ought to be answerable for the whole. If, however, 
the debt be a bad debt, the debtor not having a cent of property, 
shall the principal make it a good debt against the agent? I trust 
the law will warrant no such unjust speculation. 

But further, it appears to me, though this very question may 
never have been decided, yet, that cases have been decided, which 
bear strongly upon it. It is a well known fact, that public secu- 
rities, as they are called, have, in years past, heen greatly depre- 
ciated. Many notes have been given payable in those securities, 
at a future day. These notes have been sued, and the question 
has been, as to the rule of damages; and what ‘has been the rule 
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given by the court? The answez is, the value of the securities at 
the time, when, by the contract, they were to be delivered. How 
is that value to be ascertained? By testimony as to their worth 
in market at such time. What are these securities, but promis- 
sory notes in favour of an individual against the government ? 
The government, if suable, would be liable to pay the face of 
them, in the same manner as an individual would be obliged to 
pay the face of his note. 

It may be said, that an officer neglecting to do his duty on an 
execution, whether the debtor be solvent or insolvent, is liable to 
the creditor for the whole debt. So also, if the sheriff suffer his 
prisoner to escape from gaol, being imprisoned on an execution, 
he is in like manner liable. Be it so. Such have been the de- 
cisions. These cases stand on peculiar grounds. They, together 
with one I shall hereafter mention, are exceptions from the gene- 
ral rule. One reason perhaps, why the sheriff and other officers, 
have been held to answer for the whole debt, is that they are 
public officers, sworn to do their duty: and it might be dange- 
rous to the community, if they might speculate upon the ability 
of the debtor, and be thereby induced to neglect their duty, un- 
der an idea that small damages only could be given against them, 
The statute, however, places neglect of duty, with respect to all 
writs, both of mesne process and execution, on precisely the same 
ground, to wit, by directing the court or justice, to “award da- 
mages to the party aggrieved, having respect to the quantity or 
quality of the action, and the peril that might have happened to 
him, by the delay which he suffered. It is possible, also, that 
the practice of assessing damages in this manner, may have been 
adopted from the practice in Westminster-Hall, of obliging the 
sheriffto pay the whole debt, whena particular kind of action, I mean 
the action of debt, is brought against him fortheescape ef a prisoner. 
By the common law, no action of debt would lie against the sheriff 
for an escape; but a reparation in damages must have been ob- 
tained by an action on the case, in which, a jury were called up- 
on to assess the damages. And by an equitable construction of 
the statutes of Westm. 2. ch. 13. and Rich. II. ch. 12, an action 
of debt was held to lie against the sheriff or gaoler, having in 
their custody a prisoner, charged in execution, for a sum liqui- 
dated and ascertained. After this action came into use, the debt 
was supposed to be transferred from the debtor to the sheriff or 
gaoler, and the whole was given against them, upon the principle, 
that in debt, the whole, or nothing, must be recovered. 

But the principle of giving the damage actually sustained, if 
case be brought against the sheriff instead of debt, has been 
recognized in modern times. I allude more particularly, to the 
case of Bonafous v. Walker, 2 Term Rep. 126, to establish this 
point. ‘That was an action of debt, brought against the marshal 
of the marshalsea, for an cscape of a prisoner, on execution in his 
custody. It was tried before Mr. Justice Buller, and a verdict 
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obtained for the whole debt. A rule to show cause, why there 
should not be a new trial, was granted, and among other reasons 
for a new trial, it was urged, that the jury were not obliged to 
award to the plaintiff the whole debt, though it was an action of 
debt. In urging this point, it was stated by the counsel, that if 
the action had been an action on the case for the same cause, it 
was admitted, that the jury might have given nominal damages. 
Mr. Justice Buller, in giving his opinion, says, “ The distinction 
between an action of debt, and on the case, is this: at common 
law, an action on the case only lay against the sheriff or gaoler 
for an escape, in which case, the creditor might recover damages 
for the officer’s misconduct, but still he had a right to recover the 
debt against the original debtor.” ‘“ But the statutes gave an ac- 
tion of debt against the sheriff or gaoler, to recover at once, the 
sum for which the prisoner was charged in execution.” ‘ Now, 
these being affirmative statutes, did not take away the common 
law remedy ; so that the creditor has his election ; but if he adopt 
the latter, he must recover the whole sum.”’ 

The other exception abovementioned, is that of abill of exchange. 
It is an agreed point, that in order to make the drawer liable on 
a protested bill, it is essentially requisite to give him due and 
seasonable notice of its non-acceptance, or non-payment. ‘This 
must be done in every instance, except where the drawee has no 
effects of the drawer in his hands. This, though urged to be a 
point now settled, yet it has been formerly much discussed in 
Great Britain; and it has been again and again contended, if the 
drawer had not suffered by the want of notice, that is, if there had 
been no alteration of circumstances in the drawee, so as to affect 
the drawer, that he should be liable, though he had no seasonable 
notice of the bill being dishonoured. But as I have before ob- 
served, the technical rule is, that notice shall be given. There is 
so much business done in the commercial world, by negotiating 
bills of exchange, that it is thought better to adopt such a rule, 
though it may work mischief, in particular cases, than to have the 
question open in every case, whether the drawer has actually suf- 
fered by the laches of the holder? 

It was admitted by the counsel, who argued in favour of grant+ 
ing a new trial, that an attorney would not, in every instance, be 
liable to the extent of the debt, in case of mismanagement in col- 
lecting it. To prove this position, they cited Russell v. Palmer, 
2 Wils. 325, where an attornev was sued for not charging the 
defendant in execution within two terms next after recovering 
judgment, by means of which, he was discharged from his con- 
finement in gaol. A verdict was obtained for a considerably less 
sum than the amount of the debt. The principle, that the jury 
were not obliged to assess in damages the whole debt, was recog- 
nized by the court; and the reason given, why no more damages 
were assessed in that case, was, ‘‘ that there was some evidence, 
that Stewart (the debtor) was not totally insolvent, and that Rus- 
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sell (the creditor) possibly might be able, in time coming, to ob- 
tain some part of his debt, by execution against his goods,” &c. 
The same principle is also recognized in the case of Pitt v. Yal- 
den, 4 Burr. 2060. It was an application made to the court to 
proceed summarily against the attorney, and to oblige him to pay 
the debt and costs, for not having declared against the defend- 
ant within two terms. The court refused the application, and 
said the plaintiff must proceed by way of action against the attor- 
ney to recover his damages, to be assessed by a jury: And Mr. 
Justice Yates gives it as a reason why the damages ought to be 
assessed by a jury, that ‘the whole of the debt might not be re- 
coverable.” I presume the case from Wilson was cited to prove, 
that though the whole debt is not always the rule of damages 
against the attorney, in a case of mismanagement, yet, that where 
a sum short of that is given, it is only in a case where the de- 
fendant is solvent, and the debt still recoverable. I think the 
case proves more than this. The court do not say, that the debt- 
or is still able to pay the debt, but only, that “ there was some 
evidence that Stewart (the debtor) was not totally insolvent, and 
that Russell (the creditor) might be able, in time coming, to ob- 
tain some part of his debt, by execution against his goods.” The 
case proves that an inquiry may be gone into, with respect to the 
quantum of the damages sustained by the principal, on account of 
the neglect or mismanagement of the attorney. The inquiry was, 
what has the principal suffered by the conduct of the attorney? 
Let the same inquiry be made in the present case. To this point, 
the evidence offered, was material. | 

Again, it is to be noticed, that Mr. Justice Yates says, in the 
case cited from Burrow, “that the whole of the debt might not 
be recoverable.” If he meant (as I think the words will bear that 
construction,) that the whole debt might not be recoverable, be- 
cause the debtor might be unable to pay, it is a case directly in 
point. But it may be said, that he meant only, that the whole 
debt demanded in the declaration, might not be recoverable, as 
he afterwards says, “ The real debt is not ascertained, nor the 
quantum of it.” Perhaps the words may bear either construction, 
and perhaps both. 

The case of Le Guen v. Governeur & Kemble, 1 Johns. Cz. 
437, in nota, was cited to prove, that nothing short of the princi- 
pal and interest of the note ought to have been given by way of 
damages. This case was determined in the Supreme Court of 
the state of New York, and the judgment was affirmed by the 
Court of Errors of the same state. It is avery long case, and 
several points were determined by the court, but none that I have 
been able to find, have any bearing on the present question. The 
great point in that case was, whether Governeur and Kemble, 
(being agents of Le Guen,) by refusing to authorise him to re¢- 
ceive the avails of certain shipments to France, after taking out 
certain expenses, had not, at all events, made themselves liable to 
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him for the whole property shipped, according to the value of it, 
as sold by them in New York, they having ostensibly sold it to 
Gomez, Lopez and Rivera? or whether the rule of damages 
should be the net produce of the sales, after taking out certain 
balances and expenses? The court determined, that Governeur 
and Kemble by not giving the authority to Le Guen, which, it 
was said, they were by the contract bound to give, had taken 
the whole property to themselves, and should be answerable for 
the value of it, when shipped at New York, in the same manner 
as a factor would be liable, who was instructed by his principal 
to sell goods for cash, but yet should sell on a credit. The fac- 
tor, in such case, must answer to his principal for the value of the 
goods, whether he should ever receive any thing for them or not. 
So said the court in that case, “‘ Governeur & Kemble must pay 
to Le Guen the value of the goods at New York, to wit, the 
amount of the note of Gomez, Lopez & Rivera, which they had 
given for them;” and there was no question made, but the note 
was a good note at the time it was executed. : 

From the best consideration, therefore, which I have been able 
to give this subject, I am of opinion there ought to be no new trial 
of this case. 

I think, as I have before observed, that in cases of this kind, 
evidence of the ability of the promissor to pay the note, may be 
received. If the note, on investigation, should appear to be good, 
it ought to make no difference in assessing damages, whether the 
promissor be a punctual or a slack man? Interest wuuld be given, 
by way of damages, for delay of payment. If, however, on such 
investigation, the promissor should appear to be a bankrupt, and 
to be unable to pay any thing, the note then would be worth no- 
thing, and no more than nominal damages ought to be given. 

I have been more minute in my’ observations than I should 
have been, had not several of my learned brothers entertained a 
different opinion on this subject, from me. This circumstance 
alone, would cause me to distrust myself, in every case, where I had 
the least doubt. I have no doubt, however, in the present case; 
but after all, it is possible I may be wrong, 

In this opinion, Reeve, Trumbull, Edmond, Brainard and Bald- 
win, Js. severally concurred. 


Mitcner, Ch. J. dissented to the opinion of the majority of 
the court. 


SmiTH, J. The gist of this action is the giving up a note, by 
the defendant, without authority, which was the property of the 
plaintiffs; and all that is stated relative to the giving up the bill 
of exchange for the note, the former suit and notifying the plain- 
tiffs of that transaction, might as well have been omitted; and 
being stated, only serves to show how the plaintiffs came by the 
property of the note. If the plaintiffs had made that exchange 
themselves, or obtained the note in any other course of dealing, 
this cause would stand on the same ground it now does. 
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| 
It is conceded upon the record, that this note was the property 
of the vlaintiffs, and was given up by the defendant, without au- 
thority. His taking back the bill of exchange, and offering it to 
the plaintiffs, can avail nothing. They were clearly not mie 
to receive it. None of the facts, therefore, which took place, ei; 
ther before or after, giving up the note in question, could havé 
any effect to mitigate damages; but if they could, proof of insol- 
vency would not vary their operation, or increase their force. __, 
The only question, therefore, which this record presents, is, 
whether proof of insolvency of the promissor of a note, can be 
admitted to mitigate damages, where the defendant has given it 
up without authority ? | 
I consider the law to be well settled on this subject. If an at: 
torney is guilty of any negligence, or other misconduct, in the 
management of a claim put into his hands for collection, which 
occasions delay or hazard, merely, he is liable for the actual da- 
mages sustained ; and the creditor may still pursue his remedy 
against his debtor: and in a case of this description, it would be 
proper proof to mitigate damages, that the debtor was a man of 
sufficient property to pay the whole, or a part of the debt, though 
proof that he was insolvent, and had no property, could not be 
admitted to mitigate damages. But if the attorney, by his neg- 
ligence, or misconduct, extinguishes the debt, either by cancel- 
ling, or giving up, or destroying the security, he at once assumes 
the debt. : 
What if the debtor is insolvent? The money might be secured 
through the medium of friends, or he may become a man of proper- 
ty hereafter, and the money may be collected. The rule would 
be the same, where notes are taken wrongfully from the possession 
of the creditor, or wrongfully converted. | 
But is objected, that the rule of damages, wherever property is 
illegally taken, or disposed of, is the value of the property, and 
that proof of insolvency in the debtor, only goes to the value of 
the article. I admit, that the value of the article taken or dispo- 
sed of, is the proper rule of damages; but the only legal value of 
a creditis the amount of it, and no other rule of valuation can be 
adopted. The ability of men to pay their debts cannot be gra- 
duated. One man without property, may be more safely trusted, 
than another, with a large estate, if the credit is to be given for 
a long period. One man may have a large estate in possession 
but owes more than it is worth; still his credit may be gooc. 
Another may possess more property in value than the amount of 
his debts, but has lost his credit. One man may have habits of 
industry and economy, worth an estate. The integrity of another 
may induce those best acquainted with him, to give him credit; 
and while he might be proved insolvent, and a jury thereby indu- 
ced to give but a small sum for a note wrongfully taken; yet the 
creditor might be unwilling to part with it for a sum short of the 
full nominal amount. The habits of another may be generally 
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correct, but is addicted to some pernicious vice, which injures his 
prospects of success: Another may have property in expectancy ; 
and in this case, the age of his ancestor, the state of his constitu- 
tion and health, the amount of his property, and number of other 
heirs, are all matters of consideration, in coming to a result, as to 
the value of the debt.—Again, the situation of a debtor’s family, 
the health of his wife, and that of his children, their habits and 
pursuits, must all be subjects of inquiry. In short, there is such 
an infinite variety of shades in the circumstances and prospects of 
men, that a0 attempt to estimate the real value of their debts, 
would lead t© endless inquiry, and produce no beneficial result. 

But again» When you have obtained judgment against the wrong- 
doer, you have but a debt against another; and who knows that 
the prospect of collecting the money, is better than it was against 
the original debtor?) One may be insolvent, and so may be the 
other; shall we then, inquire into the circumstances of the defend- 
ant also, and give more or less damages, as we find his solvency 
to compare with that of the original debtor? This must be done, 
if the inquiry is admitted at all; for surely, the creditor ought 
to be placed in as good a situation as though he had not sustain- 
ed the injury; and it would do manifest injustice to give him judg- 
ment for a less sum than was due to him before, unless you give 
him an equivalent by bettering his segurity. 

Suppose the debtor himself converts a note, shall we adopt a 
different rule of damages, from the one adopted in case a third 
person converts it? Is not the value of the article as much the 
rule of damages, in the one case as in the other; and is not the 
value the same to the creditor, in both cases? 

If a sheriff suffers a voluntary escape of a debtor, taken in 
execution, he thereby assumes the debt, though the rule of dama- 
ges, in all cases of misconduct in a sheriff, is the same as in in- 
juries by others. The real damage sustained, is the rule in both 
cases; but where that injury consists in the destruction of a debt, 
the amount of the debt is the only rule of damages. Will 
it be said, that a sheriff, who has suffered an escape, cannot avail 
himself of the insolvency of the debtor; and yet, that an attorney, 
who has, without authority, and in violation of his duty, given up 
a security, may avail himself of such insolvency? ‘This would 
be making a distinction, where there is no difference in circum- 
stances; both would be guilty of a breach of duty; both would 
be liable to the real damages; and the only question would be, 
what are the amount of those damages? If there is any difference, 
it would be in favour of the sheriff, because the creditor may take 
out another execution, and still take the debtor; whereas, in the 
other case, there is no possible remedy against the debtor, I am, 
therefore, clearly of opinion, that the amount of the debt, in a case 
of this kind, is the only rule of damages; but, if we were to adopt 
any different rule, still, I think the inquiry should be, what is the 
security worth in the market, to be sold at the risk of the purcha- 
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sers? and the rule should be its appraised value. I see no more 
propriety in inquiring into the particular circumstances, situation 
and prospects of a debtor, in crder to estimate the value of his 
security, than I should to inquire into the particular situation, 
soil, and quality of lands, in order to estimate their value; or the 
shape, proportion, carriage or gait of an horse, in order to esti- 
mate his value. These inquiries would lead to endless investi- 
gations, and produce nothing but doubt and uncertainty. 

Suppose we were to form an estimate upon the value of bank 
stock, which is claimed to be worth either more or less than par, 
should we inquire into the amount of dividends, and into all the 
minute circumstances which might affect those dividends in fu- 
ture; or would the inquiry be, what is the worth in market; and 
could not the court take at once its appraised value for their rule? 
Or suppose the case of a public security, which is claimed to be 
depreciated, and the court are about to form an estimate of its 
value, will the court inquire into all the minute circumstances at~ 
tending it; or will they be governed by its value in the market? | 

I think, therefore, that proof of insolvency, in any point of view, 
could not be admitted; and that a new trial ought to be granted. 


Swirt, J. The plaintiffs were not bound to accept the bill of 
exchange in lieu of the note. It was a breach of trust and duty 
in the defendant to give up the note and take back the bill of ex- 
change; and he can take no benefit of such wrongful act. It if 
not for him to say, that one is as good as the other: he has actec 
without authority, and ought to suffer the consequences of it. I 
think that the case stands precisely on the same ground as if the 
defendant had given up the note against the directions of the 
plaintiffs, and had not received back the bill of exchange; and that 
the only question is, whether the defendant can give in evidence 
the insolvency of Cruden? : 

It is a clear principle of justice, and I apprehend no precedent 
can be found to the contrary, where a man wrongfully takes or 
destroys a chose in action belonging to another, as a bond, bill, or 
note, that it is not competent for such wrongdoer to show, in mi- 
tigation of damages, that the debtor was insolvent; but the rule is 
the amount of such bond, bill or note, or other chose in action. 
So, if an agent or attorney should witho™t authority, from this 
principle, give up or destroy a note, bond, or other chose in action, 
the same rule of damages would apply. This rule is founded in the 
highest reason. For it never can be ascertained, that the debtér 
would not have paid the whole sum. It does not conclusively 
follow, that because a man is bankrupt, that he will not pay his 
debts; he may have means not apparent ;—friends also would as- 
sist him: he may make great exertions to save his credit; and he 
may, at some future time, become able to pay the whole. 

Suppose, in this case, the court render judgment for one dollar 
damages, and Cruden, in a short time, should become heir to an 
independent estate, and should discharge all his debts; such judg- 
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ment would then operate with the greatest injustice as it respects 
the plaintiffs. The only rule, then, that under all possible cir- 
cumstances, can do justice to the party injured, is to give him the 
nominal amount of his claim. A wrongdoer cannot complain of 
this: He has destroyed the evidence of a debt, and it is not for 
him to say, that it is of less value than it purports tobe: And 
courts are not bound to exercise such a tender regard for him, 
that for fear he should pay more than the thing was possibly worth, 
the innocent proprietor should be subjected to the chance of ta- 
king less. Wrongdoers ought to suffer to the utmost possible 
extent of the injury they have committed. 

Where an agent or attorney, intrusted with a note, or other 
chose, is guilty of a neglect of his duty, and retains the note, &c. 
so that the claim of the principal is not destroyed, there it would 
be reasonable to inquire into the ability of the debtor; and the 
just rule of damages would be the actual amount of the injury 
sustained. ‘The case of Russell v. Palmer, 2 Wils. 345, so much 
relied on by the counsel for the defendant, goes no further than 
this. That was an action against an attorney for a neglect of du- 
ty, in not charging a debtor in execution within due time; and it 
appearing in evidence, that the debtor was not totally insolvent, 
and that the plaintiff might recover part of his debt, the jury were 


told they might find what damages they pleased; and they accor- 
dingly found less than the debt. 


I think a new trial ought to be granted. 


New trial not to be granted. 





GREAT BRITAIN. IN CHANCERY.—Fesrvanry, 1818. 


DUNNAGE WU. WHITE. 


The court refused to carry into effect a deed between relations, dividing the 
property of a testator, under whose will they took interests (one of the parties 
being also the heir at law and entitled to after purchased lands,) considerable 
benefits being given up by the heir without consideration; it appearing on the 
deed that the parties did not understand the extent of their rights; and there 
being evidence of the mental imbecility, habitual intoxication, and extreme 
ignorance of the heir at law; of his not understanding the nature of legal in- 
struments, and of his having no professional adviser at the time he executed 
the deed; although no direct fraud or undue influence was proved, and the 
party acquiesced for five years.—S. C. 1 Wilson, 67. 


Davip Lewis by his will, dated 8th March, 1802, devised to 
his nephew, William Lewis, in fee, certain freehold hereditaments 
at Bourn End, in the county of Hertford. He also devised to 
Thomas White and John Letts, in fee, certain freehold heredita- 
ments in Bearbinder Lane, London, upon trust, to receive the rents 
and pay them to Jane Hill, during her life; and after decease, 


upon trust, to sell the same, and the produce of such sale to be 
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equally divided and paid to and amongst his nephews, William 
Lewis, John Lewis, and William Perks, and his niece Mary Nell, 
in manner following:—Three-sixth parts to his nephews William 
Lewis, John Lewis, and William Perks; and to his niece Mary 
Nell one other sixth part; and as to the other two-sixth parts, upon 
trust, that his said trustees should invest the same in the public 
funds for the benefit of his nieces Elizabeth, the wife of Daniel 

Dunnage, and Margaret the wife of John Atwell, and the interest 
or dividends arising therefrom to be paid them equally during 
their lives, for their separate use; and after the decease of either 
of them the said Elizabeth Dunnage and’ Margaret Atwell, who 
should leave any child or children, then the interest or dividends 
due, or to become due, should be paid or applied in future for and 
towards the maintenance and support of such child or children 
during their minorities respectively; and upon all and every of their 
attaining the age of twenty-one, then the said stock so invested 
should be transferred to him, her, or them, or the survivors or 
survivor of them in equal shares and proportions as his, her, or 
their respective share or shares thereof. After giving some lega- 
cies, the testator gave, devised, and bequeathed all the residue of 
his estate and effects whatsoever, and wheresover, and of what 
nature or kind soever, to the said trustees and executors therein- 
after named and appointed, upon trust, to sell and dispose of his 
household goods and stock in trade, and collect all debts owing to 
him, with all monies due and belonging to him upon mortgage, 
bond, &c. and should divide the same into six equal parts; anc 
pay the same when so divided, in manner following: viz. Four 
equal sixth parts thereof to’ his nephews William Lewis, John 
Lewis, and William Perks, and to his niece Mary Nell; and the 
remaining two-sixth parts thereof, to invest in the public stocks 
or funds for the use, benefit, and advantage of Elizabeth Dun- 
nage and Margaret Atwell, and to pay and apply the interest and 
dividends thereof for their maintenance during their lives, in the 
same manner as was before directed concerning the two-sixth 
parts of the monies to arise from the sale of his freehold house in 
Bearbinder Lane: and from and after the decease of Elizabeth 
Dunnage and Margaret Atwell, to pay and apply the last-men- 
tioned interest or dividends to or for the use of any child or chil- 
dren of Elizabeth Dunnage and Margaret Atwell, share and share 
alike, and to pay or transfer the funds to and amongst such child 
and children as therein before-mentioned: and he appointed White 
and Letts executors. 

Besides the real estates mentioned in his will, the testator at the 
time of its execution, was also entitled in equity to and in pos- 
session of about twelve acres of freehold and one rood of copyhold 
land at Munden Dane End; and after the execution of his will he 
purchased about seven acres of freehold land at Munden Dane 
End, and obtained a decree of foreclosure of some freehold mes- 
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suages in the parish of Christchurch, Spital Fields, which had 
been mortgaged to him in fee. | 

The testator died unmarried, and without issue, on the 2d Feb- 
ruary, 1809. He had only one brother, and that brother died in 
his life-time, leaving issue two sons, William Lewis and James 
Edward Lewis. William Lewis, in May 1796, being then un- 
married, entered as a seaman in the navy; in the August follow- 
ing he deserted from his ship, then on the Jamaica station, and 
was never afterwards heard of, being supposed to have been lost 
on board a vessel which foundered at sea; and supposing him to 
have died in the testator’s life-time, James Edward Lewis, his 
brother, was the heir at law of the testator at his decease; and 
supposing William Lewis to have survived the testator, and to 
have afterwards died without issue, James Edward Lewis was the 
heir at law of William, and thus became the heir at law of the 
testator ; and James Edward Lewis, together with Ann Lewis his 
mother, were the next of kin of William Lewis. 

The testator had not, at the date of his will, nor at the time of 
his death, any nephew named John Lewis, nor any nephew of the 
name of Lewis, except James Edward Lewis, unless William 
Lewis was then living, The testator had formerly a nephew 
named John Lewis, who died an infant twenty years before the 
date of the will. 

The next of kin of the testator at his death, were his nephews 
and nieces, James Edward Lewis, William Lewis, (if living) Mary 
Nell, Elizabeth Dunnage, Margaret Atwell, and William Perks. 

The interests, therefore, of James Edward Lewis in the testa- 
tor’s real and personal property when he executed the deed of the 
26th February, 1810, after mentioned, may be thus stated:—As 
heir at law either of the testator or of William Lewis, (supposing 
him dead) he was entitled in fee simple to the whole of the pro- 
perty at Bourn End, Munden Dane End, and Spital Fields. He 
was also entitled as next of kin of the testator, if William 
Lewis died in his life-time, to one-fifth: of the share of William 
Lewis, of the testator’s personal estate, and of such part of his 
real estate as could be considered as converted into personalty; 
and as heir at law of the testator, or of William Lewis, to the 
whole of William Lewis’s*sixth part of such of the real estate de- 
vised as was not converted into personalty; and if William Lewis 
survived the testator, James Edward Lewis was entitled, as one 
of the two next of kin of William Lewis, to one-half of his sixth 
of the personal estate, and of the real estate converted into perso- 
nalty:—supposing James Edward Lewis to have been the person 
intended to take under the description of the testator’s nephew 
John Lewis, he was entitled in his own right to one-sixth of the 
produce of the sale of the house in Bearbinder Lane, subject to 
Jane Hill’s life interest, and to one-sixth of the general residue of 
the testator’s real and personal estate: supposing James Edward 
Lewis not to have been the person intended to take by the de- 
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scription of John Lewis, but the gift of that one-sixth to have 
been void, or to have lapsed,—then as one of the testator’s next of 
kin he was entitled to one-fifth of that sixth as to the personal 
estate, and such real estate as could be considered as converted 
into personalty, and to one-half of another fifth, as one of the next 
of kin of William Lewis: and as heir at law of the testator or of 
William Lewis, he was entitled to the whole of that sixth as to 
any real estate not converted into personalty. 

On the testator’s death, the trustees took possession of the pro- 
perty in Bearbinder Lane, and accounted for the rents to Jane 
Hill, during her life; they also took possession of all the rest of 
his real estates except the property at Bourn End, which James 
Edward Lewis entered into possession of soon after the testator’s 
death. The trustees also possessed the personal estate of the tes- 
tator and proved his will. 

By indenture dated the 26th February, 1810, between Daniel 
Dunnage and Elizabeth his wife of the first part, John Atwell 
and Margaret his wife of the second part, Mary Nell of the third 
part, William Perks of the fourth part, and James Edward Lewis, 
described as the brother and heir at law, and also one of the next 
of kin of William Lewis then supposed to be dead, of the fifth 
part; reciting the will of David Lewis and his purchase of the 
Dane End property subsequent to the making of his will, and that 
he did not afterwards republish his will, so that such hereditaments 
had descended to the testator’s heir at law: that the said John 
Lewis departed this life some time in the life-time of the testator, 
and that William Lewis did, upwards of fifteen years ago, depart 
this kingdom and go to parts beyond the seas, and was supposed 
to have been lost on board a vessel which foundered at sea; and 
that James Edward Lewis was his heir at law: and reciting (con- 
trary to the fact) that James Edward Lewis, ‘* Elizabeth Dun- 
nage, Margaret Atwell, Mary Nell, and William Perks,’ were 
his only next of kin: and that in order to prevent disputes and 
litigations between them the several parties thereto, respecting 
their several estates, shares, and interests in the testator’s real and 
personal estates, so by him given and devised as aforesaid, and 
also of and in the testator’s real estates which had so descended to 
his heir at law as aforesaid, it had been agreed that the whole of 
the testator’s property from thenceforth, or when and so soon as 
the same or any part thereof should become payable or distribu- 
table, should be taken and held by the parties thereto, and by all 
persons interested therein in trust for them or any of them in such 
shares and upon the trusts, &c. after mentioned concerning the 
same, and that the parties had accordingly agreed to enter into 
the covenants thereinafter contained:—It was witnessed that in 
pursuance of the agreement, Dunnage (for himself and his wife,) 
Atwell (for himself and his wife,) Mary Nell, William Perks, and 
James Edward Lewis, severally covenanted with each other, and 
the heirs, executors, administrators, and assigns of each other, that 
VOL. Ik NO. I. x 












A lil A AE aE I 


: 
| 
| 
| 


Ayes on ets coe tae mtn Ne iA a A a oe 


a 
Cog ee 


wee eee er 





154 Dunnage v. White. 


all the parties to the deed respectively, their respective heirs, ex- 
ecutors, administrators, and assigns, and all persons interested in 
the premises as trustees or otherwise, for the benefit of the parties 
or any of them, should from thenceforth, and so soon as the same 
or any part thereof should be vested in, or payable, or distributa- 
ble to or amongst the parties thereto or any of them, their, or any, 
or either of their executors, administrators, or assigns, stand and 
be seized or possessed of all the real and personal estate and pro- 
perty by the testator’s will given, devised, and bequeathed as 
aforesaid; and also of and in the said pieces or parcels of land and 
hereditaments which had so descended to the testator’s heir at 
law as aforesaid, and the monies, rents, issues, dividends, and 
profits arising and to arise therefrom (subject to the estate and 
interest of Jane Hill and her assigns in the premises in Bearbinder 
Lane, and the rents and profits thereof for her life, under the will) 
to the several uses, &c. after-mentioned, viz:—as to the said mes- 
suage and hereditaments at Bourn End, to the use of James Ed- 
ward Lewis, in fee: and as to one undivided fifth part or share of 
all other the testator’s real and personal estates and property there- 
inbefore respectively mentioned, as well those which passed by 
his will, as those which had descended to his heir at law, to the 
use of, or in trust for James Edward Lewis, his heirs, executors, 
administrators, and assigns, according to the respective natures 
and kinds thereof; and as to one other undivided fifth part or 
share of and in the same real and personal estates and property, 
to the use of, or in trust for Daniel Dunnage and Elizabeth 
his wife, their heirs, executors, administrators, and assigns, ac- 
cording to the respective natures and kinds thereof: another fifth 
part was declared to be to the use of, or in trust for Atwell and 
his wife, their heirs, executors, &c.: another fifth part to the use 
of, or in trust for Mary Nell, her heirs, executors, &c. and another 
fifth part to the use of, or in trust for Perks, his heirs, executors, 
&c. in precisely the same words, | 

James Edward Lewis died on the 18th July, 1815, having by 
his will dated 29th March, 1815, given all his estate and effects to 
his wife Abigail Lewis, her heirs and assigns for ever, and ap- 
pointed her sole executrix. 

The bill was filed by Daniel Dunnage and Elizabeth his wife, 
and their only child, against White and Letts, the trustees in the 
will of David Lewis, William Perks (who was the heir at law and 
administrator of Mary Nell) Abigail Lewis, John Atwell and 
Mary his wife, and their children; praying that the will of David 
Lewis might be established, and the trusts performed: an account 
of his personal estate and of the rents and profits of his real estate 
devised and descended: that the trusts of the indenture of the 26th 
February, 1810, might be carried into effect under the decree of 
the court: that the rights of the plaintiffs and defendants in the 
real and personal estates of David Lewis might be ascertained: 
that such parts of the testator’s personal estate as remained unsold, 
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might be sold, and the monies, together with such parts of the 
testator’s personal estate as remained in the hands of the trustees 
undisposed of, might be paid and divided amongst the plaintiffs 
and the several other persons parties to the indenture of the 26th 
February, 1810, or their representatives, in the manner, shares, and. 
proportions mentioned in that indenture; and that the testator’s 
real estates might be properly conveyed to the plaintiffs and the 
other persons parties to the indenture, and the heirs of such of 
them as were since dead, in such shares, &c. as therein mentioned: 
or otherwise that the testator’s real and personal estates might be 
decreed to be conveyed and paid, or secured to, or for the benefit 
of the plaintiffs and such other persons as should appear to be 
entitled thereto, in such shares, &c. as the court should direct. 

The bill stated, and it was admitted by the answers of all the 
defendants, that the name of John Lewis was inserted by mistake 
in the will of David Lewis for the name James Edward Lewis. 

The defendant Abigail Lewis, by her answer, stated, that James 
Edward Lewis was a very ignorant man and very much addicted 
to liquor, and that he was prevailed upon to execute the indenture 
by fraud and imposition: that he was not at the time he executed 
the same, acquainted with his rights as a devisee and legatee un- 
der the will, and as the heir at law of the testator and of William 
Lewis: that he was when he executed the same, induced to believe 
that Dunnage and Atwell, and their respective wives, had abso- 
lute isterests in the shares of the testator’s residuary personal 
estate, and in the shares of the money to arise by the sale of the 
property in Bearbinder Lane, and could dispose thereof; and that 
James Edward Lewis executed the indenture under such belief; 
that he did not receive any consideration whatever for executing 
the indenture, and that he was not at any time during his life, 
called upon by the plaintiffs to carry it into eflect:—and she sub- 
mitted that the indenture ought not to be carried into execution, 
and that James Edward Lewis was not bound thereby. 

The solicitor who prepared and attested the deed, deposed that 
the draft and afterwards the ingrossment of the deed were read 
and explained to James Edward Lewis before he executed it; that 
he was, previous to the execution, fully acquainted with and un- 
derstood the true extent and nature of his rights “as a devisee 
and legatee under the will, and as the heir at law of David and 
William Lewis,” and the contents, effect, and operation of the 
deed: that he expressed himself satisfied with it:—that James Ed- 
ward Lewis and Dunnage verbally gave the deponent instructions 
for the deed; that James Edward Lewis executed it without any 
undue or other influence; but that it was not perused by James 
Edward Lewis himself, or by any professional person on his be- 
half; that the witness had for six years known Dunnage, who had 
during that time occasionally been his client, but that he was but little 
acquainted with James Edward Lewis previous to the transaction 
in question, and had never been professionally employed by him. 








a lens OO eee 





156 Dunnage v. White. 


Several witnesses who had many years known James Edward 
Lewis, deposed, that he was an extremely illiterate man, and in a 
very low station of life, having during several years been employ- 
ed by victuallers in London as a pot-boy to carry out beer for their 
customers; that he was in the year 1810, and for several preced- 
ing years, in the habit of drinking to-excess, and was almost daily 
in a state of intoxication; that he did not understand the nature of 
legal instruments, and that from his ignorance and imbecility of 
mind, he was a person very easily imposed on and influenced, and 
not competent to judge of his rights without professional assis- 
tance. 

Sir Samuel Romilly, Mr. Bell, and Mr. Girdlestone for the 
plaintiffs; Mr. Wilson and Mr. Shadwell for defendents, claiming 
under the deed of 1810. The objections to be made to the deed 
are, that it was obtained by fraud; that James Edward Lewis was 
ignorant of his rights, and that it is a mere voluntary deed which 
the court will net execute. As to the fraud there is no evidence 
whatever; James Edward Lewis lived five years after he executed 
the deed, without making any objection, and his devisee and exe- 
cutrix is the person who now seeks to impeach it. It is repre- 
sented that he was a person incapable of executing a deed in con- 
sequence of his state of mind and dissipated habits. But the ques- 
tion is, whether he was in a condition to be competent to execute 
it at the time when it was actually executed. It is not shown that 
he was not, or that he was subject to a general incapacity. He 
appears to have been a person of low habits, and much given to 
intoxication: but it should be shown that he was intoxicated at the 
time, and even that alone is not sufficient, unless it be proved that 
he was drawn in to drink by the party to be benefited by the 
deed:* but no evidence of that sort is adduced, nor any evidence 
of his general state of mind connecting itself with this transaction; 
on the contrary, there is the evidence of the solicitor who prepared 
the deed, that he was perfectly competent at the time, and under- 
stood what he was doing. But it will also be contended that this 
is a voluntary deed, and on that ground it will be attempted to be 
impeached. As to this court’s not executing a voluntary deed, the 
leading authority is Colman v. Sarrel;+ a case which materially 
differs from the present, for in that case the deed amounted to a 
mere agreement by the grantor to transfer stock, and no actual 
transfer was ever made; but here the property was vested in trus- 
tees, and the parties agree in what mode a division shall be made 
among them. It is not a mere legal agreement, but an equitable 
division of the trust property. Supposing the legal estate in lands 
to be in A. B. in trust for five or six persons who enter into a 
covenant to divide the estate, and they mutually covenant that 
each shall be entitled toa certain number of acres, this instrument 
would be an effectual partition in equity. It is to be contended 


* Cooke v. Clayworth, 18 Ves. 12. +1 Ves. jun. 50. 
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that although by this deed the property is actually divided, it is a 
mere voluntary agreement; and, therefore, we are coming into 
equity for a specific performance. But it is merely a declaration 
of trusts, and it must, therefore, be shown that this court will not 
execute a voluntary declaration of trusts, the contrary of which 
was decided in Ellison v. Ellison,* and the doctrine was carried 
still further by the late master of the rolls, in Sloane v. Cadogan, 
where a party being entitled to a reversionary interest in a share of 
certain stock standing in the names of trustees, made a volunta 

assignment of it to other trustees upon various trusts for the be- 
nefit of himself and his family; and it was objected that the plain- 
tiff who claimed under that settlement, could not have any assis- 
tance from the court, on the ground that the settlement was vo- 
luntary; but his honour held, that as against the party himself and 
his representatives, a voluntary settlement was binding; that the 
court would not interfere to give perfection to the instrument, but 
that a person may be constituted a trustee for a volunteer: that the 
fund was vested in trustees, the settlor had an equitable reversion- 
ary interest in it, and he had assigned it to trustees, and then the 
first trustees were trustees for his assigns: that they might come 
into equity, for that when the trust was created, no consideration 
was essential, and the court would execute it, though voluntary. 
There is, however, in the present case, a consideration such as the 
court will support. It is clear that parties may enter into a com- 
promise of doubtful rights, though they thereby give up something 
they were entitled to. This appears from Cann v. Cann,{ and 
Stapilton v. Stapilton.§ An agreement on a supposition of right 
is sufficient, though it may appear that the right was on the other 
side. Taking that to be the law of the court, which has been re- 
cognised by subsequent decisions, the present case clearly falls 
within it. Here is a compromise of doubtful rights. The will of 
David Lewis gave the estate at Bourn End to William Lewis. 
That was agreed to be conveyed to James Edward Lewis, sup- 
posing him to be the heir. ‘The Bear-binder-Lane property was 
given to the trustees to be sold, and the produce, together with 
the residue of the testator’s property, were to be divided among 
six persons, but James Edward Lewis was not named. He had ~ 
no claim under the will, but it was agreed by this instrument that 
James Edward Lewis was the person meant by. the name of John 
Lewis. This was a doubtful right, and a concession was made to 
him. When the deed was made, there was no evidence of the 
death of William Lewis, who was clearly a devisee, and also the 
heir at law of the testator. For the purpose of compromising 
these questions the deed was made: it contains an express recital 
that it was for the purpose of preventing litigation, There were 
clearly rights which might have been subjects of dispute, but they 


* 6§Ves. 656. + Appen. to Sugden on Vendors and Purchasers, 4th ed. p. 61. 
t1 P. Wms. 723. 51 Atk. 2. 
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were compromised by all parties; and even supposing James Ed. 
ward Lewis to have given up more than he ought, the court will 
not in considering a deed made for such a purpose, weigh with 
nicety the respective rights given up by each party ; but when an 
arrangement is made in order to preserve the peace of the family, 
a very slight consideration is sufficient to support it. Another ob- 
jection is intimated by the counsel for the defendant, that if the 
deed cannot be supported the bill must be dismissed : but it is 
clear that whatever may be the decision of the court respecting 
the deed, the plantiffs are entitled under the will; and the only 
question is respecting the amount of their shares: the deed is en- 
grafted on the will, making an alteration in the shares. On that 

oint the court has no choice, for it is clear that the property 
must be sold and the produce divided. 

Mr, Hart and Mr. Parker for the defendant Abigail Lewis. 
Independent of all other objections to this deed, it contains no 
contract nor any thing executory which the court has any juris- 
diction to enforce. But James Edward Lewis received no consi- 
deration. He parted with a valuable interest and acquired noth- 
ing: the benefit was entirely on one side. It is evident not only 
that he could not have understood the deed, but that the solicitor 
by whom it was prepared, did not understand it although he pro- 
fesses to have explained it to James Edward Lewis. It is scarce- 
ly necessary to advert to the evidence of incompetency, for the 
deed itself shows he did not understand his rights: he appears 
however to have been a person who for the sake of a temporary 
relief, might have been prevailed on to do any thing. It is clear 
that every court would have presumed that Wiiliam Lewis died 
in the testator’s life time, and that the Bourn End estate devised 
to him, became vested in James Edward Lewis. In limiting it to 
the latter, the deed-gave him no benefit, and took nothing from 
the other parties ; for if they had insisted that it belonged to Wil- 
liam Lewis, they could have derived no advantage; it would 
merely have driven James Edward Lewis to his action of eject- 
ment against the tenant in possession, in which he must clearly 
have recovered. As to the real estate at Bourn End, and the real 
estates descended, there was nothing which could have been liti- 
gated between these parties. As to the Bearbinder Lane proper- 
ty, and the personal estate, it is clear that James Edward Lewis 
was the person meant by the testator when he mentioned John 
Lewis, and that he was entitled in his own right to one-sixth of 
this property. If William Lewis survived the testator, his one- 
sixth of the real estate would vest in James Edward as his heir; 
if he did not, it would vest in him as the heir of the testator: and 
the share of William Lewis in the personal property would, if he 
died in the testator’s life time, vest in the testator’s five next of 
kin, of whom James Edward Lewis was one ; and if he survived 
the testator, it would vest in James Edward ‘Lewis and his mo- 
ther Ann Lewis, as the next of kin of William. So that suppos- 
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ing that event to have happened which w4s the least favourable to 
James Edward Lewis, viz. the death of William in the testator’s 
life time, James Edward would be entitled to one-fifth of the per- 
sonal estate, and to the entirety of the real estate devised to Wjl- 
liam Lewis, and of the undevised real estate: and yet he is made 
to believe that a benefit is given to him when one-fifth of the real 
and personal property is agreed to be secured to him by this deed. 
It is clear that the rights of the parties were misunderstood; for 
the deed incorrectly recites that Elizabeth Dunnage, Margaret 
Atwell, Mary Nell, and William Perks, were three of the next of 
kin of William Lewis, and omits his mother Ann Lewis; it also 
treats the wives of Dunnage and Atwell as being themselves enti- 
tled under the will without mentioning their children. 

The master of the rolls. [After stating the prayer of the bill, 
and the will of David Lewis.] In this. case two questions arise ; 
First, whether the plantiffs are entitled to have the deed of the 
26th February, 1810, carried into execution, and to have the pro- 
perty distributed according to that deed ; and if not, then, Second- 
ly, whether the bill is to be dismissed, or whether it is a bill un- 
der which the parties are entitled to have the property distributed 
in such manner as if the deed had not been executed. 

It is insisted, first, that the parties have no right to call ona 
court of equity to have this deed executed, because it is seeking a 
decree to carry into execution a voluntary deed where there was 
no consideration to the principal party. Supposing that objection 
to be out of the question, it is said, that on the face of this instru- 
ment it is unreasonable; and that it was obtained from a person 
labouring under great imbecility of mind, by fraud and misrepre- 
sentation. 

When the testator died, his nephew William Lewis had been 
long unheard of: he had entered as a seaman in the year 1796; 
all inquiries after him had been unsuccessful, and his family had 
long considered him dead. If William Lewis was out of the 
question, the real estate at Bourn End descended to James Ed- 
ward Lewis, as the heir of the testator, if William Lewis did not 
survive him, and as the heir of William Lewis if he did survive 
the testator. The personal estate, and the produce of the real es-" 
tate in Bearbinder Lane, were to be divided into sixths: and here 
there was some difficulty as to William Lewis; for if he died in 
the testator’s life time his share would go to the testator’s next 
of kin, and if he survived the testator, it would go to the next of 
kin of William Lewis. There was another difficulty as to John 
Lewis. It appears that the testator had formerly a nephew of that 
name who died twenty years before the date of the will, and it 
seems to have been taken as a fact that this was a mistake, and 
that the testator meant James Edward Lewis, who was the son of 
a John Lewis, and brother of the deceased nephew; the plaintiffs 
state it in their bill as an agreed fact that James Edward Lewis 
was the person intended. If that was ascertained to be the inten- _ 
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tion, the only questioff was respecting the time of the death: of 
William Lewis. There is little doubt that as the testator lived till 
1809, and William Lewis had not been heard of since 1796, he 
must be considered as having died before the testator. At the 
testator’s death it appears that Jane Hill was living; she enjoyed 
the rents of the Bearbinder Lane property during her life, and 
she was living. when this bill was filed. Although the deed only 
notices the property of about seven acres at Munden Dane End, 
as being purchased after the date of the will, the bill represents 
that there was another estate to which the testator subsequently 
became entitled by a decree of foreclosure. He had also real es- 
tate which did not pass specifically by his will, unless under the 
residuary clause. James Edward Lewis took possession of the 
Bourn End estate, being the heir both of the testator and of Wil- 
liam Lewis; and his widow is now in possession. The circum- 
stances therefore of the family at the time when the deed was 
executed were these:—there was some doubt on one point, viz: 
the time of William Lewis’s death; of the fact of his death there 
could be no doubt; and there was a high degree of probability 
that he died in the life time of the testator. Was that material 
to James Edward Lewis? If he died in the testator’s life time, 
James Edward Lewis was the heir of the testator. If he sur- 
vived, unless he made a will or left issue (of which there is no 
evidence) James Edward Lewis was of course entitled. In no 
event, therefore, did any beneficial interest pass to any other per- 
son. With regard to the personalty, the rights would depend on 
the time of the death of William Lewis; if it happened in the tes- 
tator’s life time, the testator’s next of kin, viz. his nephews and 
nieces, would be entitled to William’s lapsed portion of the resi- 
due. If William survived the testator, the next of kin of Wil- 
liam himself would be entitled. There is a mistake in supposing 
that any of the parties tothe deed (except James Edward Lewis) 
were entitled as next of kin of William Lewis; for he had a mo- 
ther living, and she, together with James Edward Lewis were his 
next of kin: yet the deed represents James Edward Lewis, Eliza- 
beth Dunnage, Margaret Atwell, Mary Nell, and William Perks, 
as being his next of kin. In this state of the family the deed was 
executed. As to the supposed absolute incompetency of James 
Edward Lewis, there is no satisfactory evidence. ‘The solicitor 
who prepared the deed, proves, that at the time when it was exe- 
cuted, James Edward Lewis was not under any mental disability: 
there is no proof of his absolute incapacity at that moment, and 
as to any undue influence the evidence is exceedingly slight. But 
all the evidence is on one side to show that he was a man of dis- 
sipated habits; addicted to excessive drinking; that he was almost 
constantly intoxicated, and that he was extremely illiterate; he 
had stepped into all this property though brought up in a very 
low station; and from his habits he was likely to be easily im'pos- 
ed upon. <A person of this description is not under an absolute 
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mcapacity; but does not the instrument import that advantage was 
taken of him, and that he did not distinctly know what he was 
doing? The solicitor says. he received instructions for the deed 
from Dunnage and James Edward Lewis; that the instructions 
were not in writing: he admits that he had been for six years the 
solicitor of Dunnage, but that he had no previous knowledge of 
James Edward Lewis, and had never been employed by him ; and 
that no professional person was consulted on his behalf. In this 
situation aman of this description is made a party to this instru- 
ment. Does it appear that he was cognizant of his rights, and of 
the circumstances under which he was acting? On the contrary, 
it appears that the solicitor himself was not aware of these cir- 
cumstances, for the deed certainly contains misrepresentations. 
Though it recites the will correctly in general, it omits to notice 
that the wives of Idunnage and Atwell were to have their shares 
for their separate use, and that those shares were afterwards to 
be in trust for their children; and the deed takes upon it to deprive 
the children of their shares entirely. After limiting to James 
Edward Lewis the Bourn End property, it directs that all the 
real estate shall be divided into five parts, of which one only is 
to belong to James Edward Lewis, another to Perks, and another 
to each of the nieces. In this way James Edward Lewis is made 
to give up, for nothing, four-fifths of the real estate descended to 
him, and in which none of the other parties could have any inter- 
est whatever. There was no question respecting his legitimacy, 
nor respecting his being the heir at law. He received no equiva- 

lent whatever; for as to the descended estates there could be no 

doubt. If the solicitor was acquainted with the property, why 

did he not introduce a recital particularizing all the real estate, 
instead of stating it to consist only of the seven acres at Munden 
Dane End? It was necessary for James Edward Lewis to know 

what it was that he was thus comprising in a sweeping clause, 

There is evidence therefore not only of imbecility and the want 

of a professional person to assist him, but that those around him 

kept him in ignorance respecting the property to which he was 

entitled. 

As to the personal estate, if there was any doubt, the persons 
to protect him were the executors; the other parties could not do 
it. If William Lewis did not survive his uncle, James Edward 
Lewis himself was entitled in his own right to one-sixth, and as 
one of the testator’s next of kin he was entitled to a fifth part of 
the lapsed share of William. Without any doubt therefore he 
would be entitled to precisely the fifth share he was to take under 
the deed. He therefore clearly took po benefit under the deed, 
and yet he gave up every thing by a sweeping clause. 

It is said that the deed may be good if it is a settlement of fa- 
mily rights, according to Stapilton v. Stapilton, and Cann v. Cana, 
VOL. I. NO, II. Y 
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(a. There is no doubt, if two parties, while the right remains 
doubtful. make a compromise, each taking his chance, it may be 
good. It was so in Stapilton v. Stapilton; there it was a doubt- 
ful question, and the court gave effect to the agreement. But in- 
dependently of that, is this a proper deed for a court of equity to 
carry into execution? It is clear that he had not fair play. What 
was to become of the children? The parties had no right to join 
and exclude the children; yet the parents are by this deed taking 
to themselves absolutely what was by the will given to the chil- 
dren. It is true that they are now willing to cure it, but we must 
take the deed as it stood at the tine. It is clear that the parties 
did not know what they were doing. 

Upon the whole, considering the representations of this per- 
son’s state of mind, of his circumstances, his habits; that he had 
recently acquired this property; and that the deed contains inter- 
nal evidence of misunderstanding, I am of opinion that the court 
ought not to lend its assistance to carry it into effect. 

It is said that the whole suit must fall if the deed is not esta- 
blished. But it is clear that the parties have a right to call for an 
account of the real and personal estate comprised in the will; and 
though they have unsuccessfully sought to have an account and 
distribution according to the deed, that circumstance does not af- 
fect their rights under the will: otherwise another bill must be 
brought in all respects similar. They have a right to an account 
under the will in the same manner as if the deed had not been 
executed :—but the bill must be dismissed with costs so far as it 
seeks to carry the deed into execution. 





CONNECTICUT SUPREME COURT OF ERRORS. 


John Nichols against Allyn Palmer, executor of Noyes Palmer, de- 
ceased. 


A. and B. being husband and wife, mutually agreed to live in a state of com- 
plete separation; whereupon, it was agreed, in writing, between, A. and C., 
that A, should deliver over to C., as trustee of B., all the estate acquired by 
A. in consequence of his intermarriage with B. ; and that C. should provide for 
the maintenance of B. during her natural life, pay all her debts, &c. Held, 
that an action on such contract, in favour of A. against C. was sustainable. 

Where the pleadings terminated in an issue in fact, which was closed to the 
court; and the court, without answering the issue, adjudged the declaration 
to be insufficient ; it was held that such judgment, was irregular, and erroneous. 


Tats was an action of debt, brought against the defendant, as 
executor of the last will and testament of Noyes Palmer, decea- 


(a) See also on this subject Cory v. Cory, 1 Ves. 19. Pullenv. Ready, 2 Atk. 


587. W ycherly v. Wycherly, 2 Eden, 175. Kinchant v. Kinchant,Bro. C. C. 2) 
369. Stockley v. Stockley, 1 Ves. & B. 23. 
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sed, on a bond executed by the deceased, in his life time, to the 
plaintiff. A condition was annexed to the bond, which was reci- 
ted at large in the declaration, and was of the following tenor, 
viz. ‘* That whereas, some unhappy differences have arisen, and 
now exist between the said John Nichols and Sarah Nichols, his 
wife; and they the said John and Sarah having finally concluded 
and determined to separate, to live ever hereafter, in a compiete 
state of separation; and that he the said John Nichols, should de- 
liver up to the said Noyes Palmer, as trustee to the said Sarah, 
all the property that the said Sarah brought with her at the time 
of her intermarriage with him the said John, viz. her household 
furniture that is now in being, and all the monies which the said 
John Nichols hath received as the property of said Sarah, since 
their marriage, excepting 100 dollars which the said Nichols hath 
paid out and expended in certain suits at law, and for debts due 
from them the said John Nichols, on account of his intermarriage 
with her the said Sarah; said property to be by him the said No- 
yes Palmer, held in trust, as trustee to the said Sarah, and for her 
separate use and maintenance, forever hereafter to use and im- 
prove the same; whether real or personal; and the,said Sarah to 
have the whole benefit and enjoyment of her said property, to all 
intents and purposes, as a feme sole, and to dispose thereof at 
pleasure. And the said Noyes Palmer, as trustee to said Sarah, 
hath agreed, and doth hereby agree with the said John Nichols, 
forever hereafter, to support and maintain the said Sarah, and to 
pay all debts now due or owing from the said John Nichols and 
Sarah, on account of any debt, by the said Sarah contracted pre- 
vious to their marriage, or for any debts, costs or charges, on ac- 
count of law suits now commenced, or that may be commenced 
against the said John, on the said Sarah’s account,” &c. ‘The 
condition also contained a stipulation, that the obligor should save 
the plaintiff harmless, and acquit him and his estate, from all 
claims of his wife for dower, and from all claims for debts which 
she might thereafter contract. The breach of the condition al- 
leged was, that the plaintiff had not been saved harmless, but had 
been compelled to pay the sum of 150. dollars for fees, charges 
and expenses in certain law suits, prosecuted against him, on ac- 
count of his wife. 

The defendant pleaded in bar, that Noyes Palmer died on or 
about the 15th day of October, 1807, having made and published 
his last will and testament, and appointed his wife, Dorothy Pal- 
mer, and the defendant, his executors; that the will, on the 3d 
day of November, 1807, was duly proved, and that the defend- 
ant accepted the trust of executing the same; that the court of 
probate passed an order, that notice should be given to the credi- 
tors of the testator’s estate, to exhibit their claims to the execu- 
tor, within six months from the 3d day of November, 1807; that 
due notice of such order was given; and that immediately after- 
wards, the defendant caused an inventory of all the goods, chat- 
tels, credits and estate of the testator, to be made and exhibited 












164 Husband and Wife. Trustee. Pleading. 


to the court of probate, who accepted the same; and that no 
further estate of the testator had been discovered. The plea then 
contained an averment, that the plaintiff's whole cause of action 
accrued prior to the expiration of the time limited by the court of 
probate for the exhibition of claims against the estate of the tes- 
tator; and that the time of such limitation expired long before the 
bringing of the plaintiff’s action; that the plaintiff did not, within 
the time of such limitation, exhibit to the defendant the bond on 
which, &c. nor any claim whatever, against the estate of the tes- 
tator. | 

To which plea, the plaintiff replied, that the bond on which 
the suit was brought, was executed to the plaintiff, to indemnify 
him, among other things, against the costs and charges of divers 
suits at law, &c. concerning his wife; which were for a long time 
pending, and undetermined; that the condition of the bond was 
not broken within the time limited for the exhibition of claims 
against the estate of the testator, and that the plaintiff’s claim was 
under such circumstances, that its amount could not be ascertain- 
ed and proved within the time of such limitation, but that after 
the period of,the limitation had expired, to wit, on or about the 
20th day of November, 1809, the plaintiff was damnified, by being 
compelled to pay the sum of 300 dollars for counsellor’s fees, 
and other expenses concerning the suits mentioned in the condi- 
tion of the bond, and for taxes assessed on the estate of his wife. 
It was also averred in the replication, that the defendant had full 
knowledge of the plaintiffs claim upon the bond, and that he had 
recognized and admitted the same, both before and after the ex- 
piration of the time for the exhibition of claims; and that the de- 
fendant had in his hands, assets more than sufficient to satisfy the 
plaintiff's demand. 

ihe defendant, in his rejoinder, averred, that all the suits men- 
tioned and referred to in the condition of the bond, had been 
commenced, prosecuted and terminated, prior to the expiration 
of the time limited for the exhibition of claims against the estate 
of the testator; and that prior to that time, the debts therein men- 
tioned, had been put in suit, and final judgments rendered there- 
on against the plaintiff, and that such judgments were in full ef- 
fect, and unsatisfied, prior to, and at the expiration of such limi- 
tation, &c. The fact alleged in the replication, that the defend- 
ant had full knowledge of the plaintiffs claim, and had recogni- 
zed and admitted the same, was traversed The pleadings thus, 
ending in an issue in fact, were closed to the court. 

The Superior Court adjudged the declaration to be insufficient, 
and rendered judgment for the defendant. To reverse that judg- 
ment, the present writ of error was brought. 


Dagget, for the plaintiff in error, contended, 

1, That the declaration is sufficient. 

2. That nothing is disclosed by the pleadings, which shows 
that the plaintiff is not entitled to recover. 
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3. That by the form of the judgment, no notice is taken of the 
sue. To illustrate the last point, he cited Sanford v. Sanford 
2 Day, 559. : 

Goddard, for the defendant im error, cited Goodwin, v. Good- 
win, 4 Day, 343. Marshall v. Rutton, 8 Term Rep. 545. Dibble 
v. Hutton, 1 Day, 221. 


Batpwin, J. The plaintiff in error, contends for the reversal 
of the judgment, on the following grounds, viz. 

1. That the declaration is sufficient, 

2. That the pleadings do not disclose any facts, which show 
that the plaintiff cannot recover. 

3. ‘That no answer is given to the issue joined by the parties, 

As the second point was admitted in the argument, and the 
third is a question of practice merely; the sufficiency of the de- 
claration, demands our particular attention. 

It is objected to the declaration, that it exhibits a contract, de- 
pending for its basis, on an agreement between husband and wife 
to part and live separate. It is contended, that such an agree- 
ment cannot be recognized as of any validity, because sound prin- 
ciples of policy forbid it, as contra bonos mores; and that of course, 
all contracts engrafted upon such a stock, must also be void. I 
admit, that contracts between husband and wife simply, cannot be 
enforced; yet when such agreements are executed by the inter- 
vention of a trustee, I contend, that the contract with the trustee, 
is not necessarily void. 

The doctrine of separate maintenance, by the aid of a trustee, 
is found in the earliest records of English jurisprudence. Such 
contracts have, for ages, been protected and enferced in their 
courts of chancery; and when collaterally brought to view in courts 
of law, have been recognized as the basis of legal adjudications. 
So far have been the courts in England from questioning the ef- 
ficacy of such agreements to support a contract for maintenance, 
that a very different question has agitated them in modern times, 
viz. the capacity of the wife during such separation. When we 
thus find a practice of this sort, lung used, and universally recog- 
nized in the courts of that country, from whence we derive the 
principles of our common law, we ought to be clearly satisfied, 
that it is opposed to principle, before we reject it. 

This question has not, till lately, become the subject of judicial 
decision in this state. Cases of the kind have, indeed, occurred, 
and passed in silence; but are rare, because the reasons which 
would otherwise induce a separation, generally, here lead to a 
dissolution of the marriage, by divorce. And the legal provision 
in our law for divorces, is used as an argument against the admis- 
sion of separation, by agreement, for any cause. The policy of 
our laws has not, indeed considered the marriage relation indis- 
soluble. Perceiving that, from the vices and imperfections of 
human nature, some of these connexions, instead of a blessing, 
become the source of wretchedness, to one or both the parties; it 
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admits, that more than one cause may exist, which will evince a 
breach of the contract, and render even a dissolution of the mar- 
riage proper. The legislature have also, in a few extraordinary 
cases, without dissolving the marriage, enforced a separation ;— 
yet I cannot admit, that our laws have, in these ways, provided 
for all cases in which a separation may be proper, nor that it is 
always advisable to resort to them. Cases may also exist, and 
sometimes do, where the wretchedness and misery of the connex- 
ion, arise from brutal cruelty, abuse and danger, and from other 
sources, not acknowledged by law, as cause for divorce, or as 
ground for legislative interference. In such instances, a compul- 
sory cohabition would prolong, and probably increase the wretch- 
edness of an innocent victim, and of a miserable family; and no 
one end of the marriage relation could thereby be attained. What 
harm, then, is done to morality, or what sound principle of policy 
is impugned, by permitting the parties, on good cause, to sepa- 
rate by agreement, and thus save the painful task of exposing the 
follies or the vices of partners, to obtain a compulsory separation, 
or the disgrace and misery of themselves and families, by fruit- 
less attempts to live together in harmony. I cannot perceive that 
it would be morally wrong, that the innocent party should, in such 
case, separate, and that the guilty partner should agree to it; nor 
that sound policy would withhold the sanction of law to a provi- 
sion for maintenance, through the intervention of a trustee, found- 
ed on the basis of such separation.—There is very little danger 
that cases of this sort, will arise from whim or caprice; nor are 
they likely to become frequent, under a government, where di- 
vorces may be obtained for most of the causes of separation in 
other countries. 

I admit, however, that there may be cases of separation by 
agreement, attended with such circumstances, and resting on such 
foul principles, that good policy will not support them. When 
a case is claimed to be of that description, it is incumbent on those 
who claim it so, to show it. The cause may be sufficient, and 
yet of a nature, improper to be stated in the contract. No im- 
proper ground appears, or is pretended to exist, in this case. It 
is, therefore, much stronger, than that of Goodwin v. Goodwin, 
4 Day, 343, on which the court, at the last term, were divided. 

In my view of this case, there is no necessity of considering 
the third ground of error; yet, as the question is of some impor- 
tance in practice, and the different branches of the Superior Court 
have adopted different rules, it is advisable to decide it, for the 
sake of uniformity. 

The power of the court to try issues in fact, is of recent date. 
By the statute giving the power, the court, when the parties so 
agree, are substituted in lieu of the jury, to try such issues: and 
although the court, without a special motion for that purpose, 
have ultimately the power of deciding, and are, indeed bound to 
decide, on the sufficiency of the declaration, and for the sufficien- 
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cy in that, and for other defects in the record, to arrest the judg- 
ment, which would otherwise follow their finding; yet, | appre- 
hend, it would introduce much confusion, uncertainty and irregu- 
larity in the proceedings, if the practice in question were sanction- 
ed. The parties have submitted a particular question of fact. 
This the court were bound to answer, as much as a jury. Whe- 
ther the issue is material, or whether the declaration is sufficient 
to support a judgment, is a subsequent question, as distinct from 
the fact in issue, as though that were still tried by a jury. In this 
way, that desirable distinction, which ought always to be made, 
between matters of fact, and questions of law, is preserved. The 
court, in trials to the jury, cannot stop the proceedings, on dis- 
covering case of arrest; nor can they discharge the jury trom 
finding the fact. In the case of Sanford v. Sanford, 2 Day, 559, 
judgment was reversed, because the Superior Court directed the 
jury to find for the defendant, on the ground that the declaration 
was insufficient; and yet the Court uf Errors were also of opi- 
nion, that the declaration was insufficient, and of course, that 
judgment ought to have been arrested, had the jury found the is- 
sue in favour of the plaintiff. 

If it shall be established, that the court must find the issue be- 
fore they arrest the judgment, we cannot presume, as has been 
suggested, that they will not do their duty :—or that they will de- 
cide with prejudice, because they may think the finding of no 
avail; for if their judgment on the declaration should be reversed, 
their finding will be important. It may be, on the principle of 
Gleason v. Chester, 1 Day, 27, 152, the basis of an eventual 
judgment. 

I am, therefore, of opinion there is error on both points; and 
that judgment ought to be reversed. 


MitcuHe tL, Cu. J. concurred in this opinion. 


Smitu, J. This bond is opposed to no positive law, nor is it 
repugnant to any principal of morality: Before we declare it void, 
therefore, we ought to discover some imperious considerations re- 
sulting trom principles of policy. I have not been able to dis- 
cover any such considerations. It is the first dictate of sound policy, 
to allow of perfect liberty in our citizens, to make such contracts 
as their necessities or convenience may require; provided the pub- 
lic interest is not essentially endangered: and itis not enough that 
ingenious and speculative men can foresee a possible injury to the 
public; but to destroy a solemn contract, entered into by the parties, 
on a valuable consideration, made for their own convenience, of 
which they are at all times the hest judges, and which is neither 
opposed to positive law, nor principles of morality, the public injury 
should be immediate, palpable and manifest. There is great danger 
of ensnaring the public, by adopting new principles, and applying 
them to contracts already made. kvery person is supposed to 
know, when he is contracting to violate a positive law, or any prin- 
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ciples of morality; but a person cannot be supposed to foresee all 
the remote consequences of his acts, in a refined political view. 

The bond in question, merely binds the defendant to pay cer- 
tain debts for the plaintiff, and to support the plaintiffs wife; 
and the declaration states, by way of recital, that the defendant 
has failed to pay some of the debts which he stipulated to pay. 
If we were to stop here, I think no one would say, that the plain- 
tiff might not safely contract with the defendant to pay his debts 
or support his wife; but it appears also, by way of recital, that the 
plainti¥ and his wife, owing to some unhappy differences, had 
agreed, ever after to live separate; and that certain property was 
delivered over to the defendant, which he agreed to hold as trus- 
‘tee, for the benefit of the wife, and to pay certain of her debts 
contracted before marriage; and that the bond was really given 
to secure a faithful performance of his trust. 

The question then, is, whether this agreement between husband 
and wife, to live separate, destroys the bond? 

It will not be insisted, I presume, that a man cannot live sepa- 
rate from his wife, for months or years, where their mutual ne- 
cessities require it; and that, during such period, he may con- 
tract with a friend for the support of his wife, will not be denied. 
There is not even a violation of civil rights in the case, since the 
husband is still performing the duties enjoined by the marriage 
covenant, by supporting his wife in such way as suits their mutual 
convenience. And if they may live separate for one year, or ten 
years, under particular circumstances, why not for life—where 
circumstances require it? Indeed, people of sixty or seventy 
years old, separating to live with their particular friends the re- 
mainder of their lives, do not, upon ordinary calculation, sepa- 
rate but a short period; and people i in middle life cannot calculate 
on but a few years for their mutual lives, 

Instances frequently occur, where, to compel the parties to live 
together, would be of no use to the public, and very injurious to 
those concerned. They may be old persons, each with children 
of their own, with whom they may be desirous to live. The 
husband may be in habits of intoxication, which renders misera- 
ble and wretched an amiable and virtuous wife. One of the par- 
ties may discover bodily defects in the other, after marriage ; or, 
other grounds of divorce may occur, which the injured party may 
be unwilling to disclose: perhaps, they have children who are to 
be disgraced, and whose feelings are to be wounded, by a public 
disclosure of a crime in one of their parents. 

In all these cases, the husband may have property, and his 
sense of justice induce him to make provision for the support of 
his wife: And I can really see no reason why he should not be 
allowed to do what justice dictates, and what the comfort and 
happiness of an injured party requires. If any contract for total 
separation can be supported, the present may; and in adjudging 
this valid, it is not necessarily implied, that all agreements be- 
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tween husband and wife for separate maintenance, are so; there 
may be circumstances which would render them otherwise. 

Contracts between the husband and some third person, for the 
separate maintenance of the wife, have the uniform sanction of 
the courts in England, from the earliest period of their jurispru- 
dence, and is a part of the ancient common law. ; 

In this country, it is believed, that our ancestors have been in 
the habit of making similar arrangements, from the first settle- 
ment of the country ; and many exist at thistime, in various parts of 
the state, which have been made in pursuance of this usage. Such 
being the common law of England, at the time our ancestors emi- 
grated from that country, and such having been the usage in this 
country ever since, it ought now to be binding on our courts, as 
the common law of the land. If any evil is apprehended in suf- 
fering such arrangements to be made in future, the legislature 
may interpose, and make such regulations as they think proper, 
which, by a regular promulgation of the law, will apprise our ci- 
tizens of what they are to expect. I am so far, however, from 
believing, that legislative interposition will be necessary on this 
subject, that I confidently believe, no evil has yet been experien- 
ced, and that none is to be apprehended. 

While I would admit the common law of England in its full 
extent, so far as it regards the power of the husband to contract 
with a third person for the separate maintenance of the wife, I 
would by no means give it an extension, which should, in any 
degree, impair another well known principle of the common law, 
that the legal existence of the wife is merged in that of her hus- 
band, or suspended during coverture, so that both form but one | 
person in law. It is here we find in the proceedings of the Eng- 
lish courts of chancery, a departure from ancient principles, which 
has, by degrees, destroyed a feature in the marriage connexion, 
highly important to be preserved. It is owing to this, that a state 
of things has been gradually introduced into that country, and 
within a century past, has extended itself through all classes of 
the community, which is highly to be deprecated any where, and 
to which, I would, by no means, give the least countenance. The 
correct middle course is, therefore, obviously presented to our 
view; and this is the course pointed out by the ancient common 
law, that while the husband can form a valid, binding contract 
with any other person, for the support and maintenance of his 
wife, she, on the other hand, can have no separate existence, €l- 
ther in law or chancery. 

It follows from these principles, that the wife will have no se- 
parate interest in the property put into the hands of a trustee for 
her support, and that she can have no remedy in a court of chan- 
cery to call the trustee to account; but if the trustee is guilty of a 
breach of trust, he must be liable to the husband fora violation of his 
contract, and to him, or his representatives, only. It will follow al- 
so, that the wife may return to her husband whenever she chooses, 
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and he will be as much obliged to afford her protection and sup- 
port, as though no such agreement had been made; and her right 
of dower, in case she survives her husband, will remain altoge- 
ther unimpaired. 3 

If these arrangements for separate maintenance, can be kept 
within this boundary, they will not become more common than 
what is absolutely necessary, and probably not more so than they 
have been in this state, from the first settlement of the country. 

It is the giving a wife separate property to manage, independ- 
ent of her husband, which induces so many people of fortune in 
England to live separately, and which introduces a state of things 
so much to be regretted in that country. And it was this prin- 
ciple which the court intended to resist, by their decisions in the 
cases of Dibble v. Hutton, 1 Day’s Rep. 221, and Fitch v. Brainard, 
2 Day’s Rep. 163, determined some years since. It was the new 
principle of the wife’s separate property, separate rights, and her 
independent legal existence, which the court thought not proper 
to Incorporate into our system. It was this, which the court.say 
had grown up in England since the emigration of our ancestors, 
and of course, they could not have brought it with them to this 
country. It was this, which the court say “‘ was at once the cause 
and effect of licentiousness;” but in the decision of both these ca- 
ses, the court go expressly on the ground of adopting the ancient 
common law, and only reject the modern refinements upon the 
matriage institution. 


Reerve, J. and. Trumpvu.., J. concurred in the foregoing opi- 
nions. 


Swift, J. This is the first case, in which the question, whe- 
ther a contract for a separate maintenance, by husband and wife, 
is valid—has come before this court, and ought to be decided on 
general principles. ‘lhere was another point in the case of Good- 
win v. Goodwin, 4 Day’s Rep. 343, on which a part of the court 
grounded their opinion, so that this question was not then set- 
tled. 

Contracts of this description have been long sanctioned in Eng- 
land, owing, probably, to the circumstance that absolute divorces 
are not permitted for causes arising subsequent to the marriage. 
But in this state, such liberal provision is made by law, for di- 
vorces, that necessity does not require, and policy does not admit, 
a separation by private agreement. © 

Although the marriage contract, is, in our law, considered to 
be of a civil nature only, yet there is a certain sanctity attached 
to it, which forbids us to degrade it to a level with ordinary con- 
tracts, and to permit the parties to dissolve it ad libitum. As the 
legislature has made provision for divorces, in cases which they 
deemed reasonable and proper, it appears to me to be unnecessa- 
ry for courts of law to interpose. For although cases may occur, 
not within the provigion of the law, such as discordance of tem- 
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per and character, where the marriage state may be extremely 
wretched ; yet, it is unquestionably better that the parties sheuld 
endure the misfortune of an improvident connexion, than to loos- 
en the bonds of society by opening teo wide a door for relief. 

It appears to me, that there are strong objections to contracts 
of this nature. Where the law requires, that the dissolution of 
the marriage contract, must be effected by the intervention of a 
court of justice, or the legislature, the proceedings will not only 
give the parties that time for deliberation, which will prevent has- 
ty separations; but will lead to the investigation of facts, in that 
public manner, which they would be unwilling to submit to, unless 
there were real grounds for a separation. At the same time, 
courts would have the power of preventing one party from taking 
that undue advantage of the other, which would often be taken, 
where the separation was made by private agreement. But if a 
separation can be made by the contract of the parties, without any 
public investigation of the grounds of it, what will be the conse- 
quence? Instances will frequently occur, where married persons, 
in the heat of some petty quarrel, or in the coldness of tempora- 
ry disgust, will agree to live separate, when, if they only had the 
time for consideration, necessary for an application to a court of 
justice, for a divorce, they would get over the misunderstanding, 
and be able to live together in tolerable harmony and happiness. 
How often would private separations take place for such frivo- 
lous causes as they would blush to avow in a court of justice? 
How much would the disposition for mutual forbearance be les- 
sened, when they knew they could separate at pleasure? 

Although good policy does not require the marriage contract 
to be indissoluble, yet, it requires that the terms by which sepa- 
rations can be effected, should be so strict as not to encourage 
them on slight grounds. I think it to be bad policy, to permit 
any members of the community to place themselves in the situa- 
tion of married persons, living separately, on private agreements. 
Such persons have not only renounced all connexion with each 
other, but have precluded themselves from forming the marriage 
connexion with any other. Thus circumstanced, they are deves- 
ted of the most powerful motive to good conduct, the hope of 
forming an honourable connexion with the other sex. They are 
under the strongest temptation to the practice of vice, as the only 
method of indulging their passions. That this will lead to cor- 
ruption of manners, is too evident to require proof or illustration, 

It is true, it has been said, that such separation should be ad- 
mitted only in cases of the most urgent necessity, and for the 
strongest reasons; but no line of discrimination can be drawn. 
This decision proclaims to all who are married, that they have 
the right to separate by mutual consent, as whim, fancy or pas- 
sions may dictate. ‘This is to foster that unfortunate propensity 
to change, which is productive of misery in society, beyond the 
power of description. This will heighten the advantage which 
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one sex can take of the other. A man who has formed an at- 
tachment for another woman, and wishes to be rid of his wife, 
can, without difficulty, make her situation so miserable, that she 
will be induced to consent toa separation. While she is doomed 
to a state worse than perpetual widowhood, he may console him- 
self for the loss of a wife he hates, in the arms of a mistress he 
loves; and such is the depraved state of manners, while he will 
be able to retain his rank in the fashionable world, the unhappy 
wife, if she attempts to indemnify herself in the same manner, 
will become an object of reproach and insult, and be banished 
fro all decent and respectable society. 

I regret, that a principle so unfavourable to the morals and 
manners of the community, is about to be incorporated into the 
system of our jurisprudence: And I think the judgment of the 
Superior Court was correct, and that the declaration was insuffi- 
cient. 

InceRsoLL, J. In this case, my opinion is, that the form of 
the judgment is not right. But upon no other ground, could I 
wish to reverse it. , 

The contract set up in the declaration, is, as I think, an illegal 
one, being contra bonos mores. The marriage contract cannot, ad 


libitum, be dissolved by the parties. Nay, I presume, in every 


case, application must be made to a forum, appointed by law for 
the purpose, to effect a dissolution. It follows, then, of course, 
that every agreement, the consideration of which is the dissolu- 
tion, or the intended dissolution, of the marriage contract, is void, 
and cannot be enforced in a court of justice. What, then, is a 
dissolution of it? I should suppose, an agreement to live sepa- 
rately, and to perform none of the duties to each other, which they 
solemnly promised to perform when the marriage took place, is a 
dissolution of the contract, so far as the parties can dissolve it. 
If this be a just position, every agreement to carry into effect such 
separation, must be against law. The agreement in question, 
being made to carry into effect such separation, by fair logical de+ 
duction, is against law, and void. I say nothing about the doc- 
trine of separate maintenance, in Great Britain; I take it, that 
doctrine is exploded in this state. 

But suppose, for argument’s sake, a case may be stated, which 
would be a good and legal cause for the husband and wife to se- 
parate from each other, and to live so during their lives; and that 
a contract founded on such separation would be good. [I lay it 
down as a principlc, that in every such case, the consideration of 
the contract, must appear in the contract itself. It is not a valid 
contract, unless it so appear. The general rule of law being, 
that such contracts are void—if there be one out of ‘the general 
rule, it must appear by the record to be such a contract. It is a 
geaeral principle, that a promissory note; appearing on the face 
of it, to be for value received, is, prima facie, good against the 
promissor. So, also, a bond, under hand and seal, is, in like man- 














Husband and Wife. Trustee. Pleading. 173 


ner good, against the obligor. But both these instruments may 
be avoided, on the ground of insanity, infancy, duress, illegality, 
as well as upon various other grounds: But it is incumbent on 
the defendant to show these grounds, in order to avoid the, instru- 
ment. It is in vain to say, that, in order to make the instrument 
good, the person, who executes it must be of sound mind, of 
full age, under no duress, and that it is on good consideration. It 
is true, that these circumstances are essentially requisite to the 
validity of such an instrument; but they are supposed to have 
taken place, unless the contrary be shown by the defendant, 

Let us, then, apply these principles to the case under consider- 
ation. I think it must be conceded, that generally speaking, it is 
not competent for man and wife to separate, from whim or fancy, 
or because they are not quite so well agreed, and do not live so 
happily together as they themselves contemplated, or as their 
friends could wish. This point being conceded, it follows, that 
all contracts for a separate maintenance, grounded on such consi- 
derations, are void. [I think, further, it will be conceded, that it 
must be a very extraordinary case to justify the separation. If 
so, the consideration of the contract ought to appear on the face 
of the contract itself, as well as in the declaration: For this plain 
reason, such contracts are, prima facie, bad, as much as a note, 
purporting to be for valuable consideration, is, prima facie, good. 

Again, if in any written agreement, instead of being stated, 
that it was executed for a valuable consideration, generally, the 
real consideration be stated, and if it appears to be illegal, such 
agreement will not bind the party executing it. What, then, is 
the consideration in the present case, or the condition of the bond 
given by Noyes Palmer to the plaintiff? The condition is ex- 
pressed thus: “the condition of this obligation is such, that 
whereas, some unhappy differences have arisen, and now exist, 
between the said John Nichols and Sarah Nichols, his wife; and 
they the said John and Sarah having finally concluded and determi- 
ned to separate, to live ever hereafter, in a complete state of sepa- 
ration,” &c. It seems, then, that unhappy differences, are the only 
grounds of separation, and a contract, grounded on this separa- 
tion, for unhappy differences, is to be carried into effect. If this 
be a good cause for a separation of man and wife, I know not 
what marriage is stable. Differences there may be, and often are, 
between the best of husbands and the best of wives, and these 
sometimes unhappy. But it may be said, that these differences 
might have been of an enormous kind, and if every thing behind 
the curtain was made to appear, there could be no question but 
that the separation was proper, and uf course, that the bond is 
good. Let the curtain, then, be taken away, that the court may 
see the whole of the conduct which caused the separation. ‘The 
court can make no inferences; they are bound by what appears on 
the record, and can look no farther. It is well known, that the 
General Assembly of this state, have often granted divorces, for 
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conduct that has been enormously cruel. Is not that conduct 
specified in the petition? Suppose a petition were brought be 
fore that body, praying for a divorce, on the ground of unhappy 
differences, and nothing else; would such a petition stand against 
a demurrer, 2 moment? I think not. I trust it is not a novel 
principle, that a bond, given in this state, for a separate mainte- 
nance of a wife, is, prima facie, bad. Our books tell us, that 
bonds in restraint of marriage, generally, are bad; that bonds in 
restraint of trade, generally, are also bad. To make a bond of 
the latter kind good, the restraint must not be general, but parti- 
cular, confining the restraint to a particular place. It must also 
be on good consideration, moving from the obligee to the obligor. 
So it is laid down by Strange, in arguing the case of Chesman & 
ux. v. Nainby, 2 Stra. 739 to 744, and not denied by the court. 
In page 741, he says, referring to what the court said in the case 
of Mitchell v. Reynolds, determined Hilary Term, 11 Ann. 
** And it was resolved by the court, on solemn argument, that in 
all cases in restraint of trade, where nothing more appears, the 
law presumes it to be bad: And that in order to make it good, it 
must appear to be confined to a particular place, and upon a con- 
sideration moving from the obligee to the obligor; and that all 
general restraints are void, whether by bond, covenant or pro- - 
mise, and though with a consideration; and so are also, particu- 
lar restraints, where there is no consideration.” (And to support 
this, were cited Broad v. Jollyfe, Cro. Jac. 596, 2 Bulstr. 136, 
Colgate v. Bacheler, Cro. Eliz. 872.) The court also, in page 
744, in giving their opinion, say, speaking of the consideration in 
that case, “there is a plain and reasonable consideration for so 
much as the breach extends to,” confirming the doctrine, that in 
a particular restraint, there must be a reasonable consideration. 
I trust, also, it is not a novel principle, that the court cannot go 
out of the record to look for a consideration, over and above what 
is specified in it, to be the consideration. To illustrate this point, 
I would refer to the case of Lowe v. Peers, 4 Burr. 2225. This 
was an action on a marriage contract, of the following tenor: “ I 
do hereby promise Mrs. Catharine Lowe, that I will not marry 
with any person besides herself ; if I do, I agree to pay to the 
said Catharine Lowe, 1,000/. within three months next after I 
shall marry any body else.” There was a verdict for the plain- 
tiff in this case, and a motion in arrest of judgment, on the ground 
that the declaration was insufficient. And after hearing counsel 
on this motion, the judges, viz. Lord Mansfield, Yates, Aston 
and Willes, gave their opinion that judgment should be arrested. 
It was argued in favour of the declaration, that the whole tran- 
saction amounted to a mutual promise to marry each other (which 
no doubt would have been goud,) “ that the plaintiff ’s acceptance 
of the deed was sufficient evidence of mutual promises ; that there 
was, therefore, a consideration for the defendant’s promise, and 
that the promise was by deed, and that a deed carries its own 
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consideration ; that it was not an engagement in restraint of mar- 
riage generally, but a restraint only from any body else but each 
other.” Lord Mansfield, in giving his opinion, observed as fol- 
lows: “ But here is not the least ground to say, that this man 
has agreed to marry this woman; much less, does any thing ap- 
pear, of her engaging to marry him. There is a great difference 
between promising to marry a particular person, and promising 
not to marry any one else. There is no colour for either of these 
constructions that have been offered by the plaintiff’s counsel.” 
Mr. Justice Yates, among other observations, said, “ This agree- 
ment is in restraint of marriage; it was not a covenant to marry 
the plaintiff, but not to marry any one else: and yet she was un- 
der no obligation to marry him.” He added further, “ As to 
mutuality of contract, the deed does not import, that she shall 
marry him, &c. This covenant is illegal, and will support no 
action.” Mr. Justice Aston said, “ If this had been a covenant 
to marry her all the consequences, which have been mentioned, 
would have followed: But it is not a covenant to marry her, 
The words import no such thing; and the court cannot suppose 
fraud.” Mr. Justice Willes observed, that “‘ As to the motion 
in arrest of judgment, I should not think it a proper motion, if 
this was a covenant to marry her. But this is only not to marry 
another.” I have been thus particular in noticing the opinions of 
the judges in this case, as well as showing the contraet in the very 
words of it, because I think there is some resemblance, at least, 
between these opinions, and those which ought to be adopted in 
the case under consideration. 

In the present case, it may be said, that though unhappy differ- 
ences, may not, in every case, and perhaps but in few cases, be a 
ground for a separation of husband and wife, yet if, in some ca- 
ses, they are so, the consideration of the bond, is not clearly bad. 
It may, under certain circumstances, be good, and under other 
circumstances, it may be bad. The court, then, are to pronounce 
the consideration good, if it is not clearly bad. ‘The court, in the 
case above alluded to, so consider the law. They went on the 
ground, that the consideration of the agreement, must be abso- 
lutely good, without having recourse to any presumptions, or in- 
ferences whatever. They could make no inference, either from 
the contract itself, or from the verdict of the jury, that the de- 
fendant engaged to marry the plaintiff. They could make no in- 
ference, either from the contract itself, or from her acceptance of 
it, that there was any mutuality in it; that she ever engaged to 
marry him. It might have been argued, perhaps, upon pretty 
good ground, tiat if it had appeared by the contract, that she had 
engaged to marry him, the contract would have bound him. The 
court did not say, if that had been the case, it would have bound 
him, They, however, comment on the mutuality of the contract, 
as if it were a material fact wanting in the case. At any rate, if 
the words, “I will not marry with any person besides herself,” 
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had been 2ccompanied with the words, “and I engage to marry 
her,” he would have been bound, to be sure, if her engaging to 
marry him kad been the consideration. So much, however, I 
think may be inferred from the decision in the above case, that 
the consideration, if stated, must be a valid one, conclusively so. 
So much, I think also, may be inferred, that these words, under 
certain circumstances, would have been material, if the court 
would have been of opinion, in case Catharine Lowe had agreed 
to marry Newsham Peers, that the contract, worded as it was on 
his part, would have bound him. 

No more can be said, in the case under consideration, than that 
unhappy differences may, under certain circumstances, be a ground 
of separation; and that they may be a good consideration ofa 
contract, grounded on such separation; not that they are uniform- 
ly so. But as I have before observed, if the consideration of the 
contract be set forth, it must appear to be conclusively good. 

Upon the whole, [ would not reverse the judgment in this case, 
because the court adjudged the declaration to be insufficient. I 
think, it is clearly insufficient; in the first place, because the law 
of this state does not authorise a voluntary separation of man and 
wife for life, nor any contract grounded on such separation; but 
in all cases, application must be made to the proper forum, to dis- 
solve the marriage covenant. 

Secondly, if there be an extraordinary case, which will warrant 
such voluntary separation, and a contract grounded thereon, the 
consideration of such contract, must be set out. 

But, thirdly, if an attempt is made to set out the consideration, 
though the party be not bound to do so, it must be clearly and 
conclusively good; not so by inference, probability or possibility ; 
and that the consideration in this case is not conclusively good, 
but conclusively bad. 


BRrAINARD, J. concurred in this last opinion. 


Epmonp, J. also dissented to the opinion of the majority of 
the court. Judgment reversed. 


COMMENTARY ON THE ORDINANCE OF LEWIS XIV. 
From the French of Valin. 


OF MARINERS. 
ART. I. 


Mariners are bound to attend on the days and at the places 
appointed, to ship the provisions, fit out the vessel and set sail. 


By the ordinance of the Hanse Towns, Art. 18, it is forbidden 
to hire a seaman, (except in cases of necessity in foreign coun- 
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tries,) unless he exhibits a favourable certificate from the master 
with whom he has last served, under pain of paying a fin> of one 
hundred sous. The 19th article enjoins on the last master to 
give such a certificate, on pain of being fined in the same sum, 
unless he shall have just and good reasons for refusing it, which 
reasons he shall be obliged to make appear without delay. 

This precaution, which .7as certainly very judicious, is now no 
longer necessary, in consequence of its being the custom with 
commissaries of marine, to write opposite to the name of each 
registered mariner, a note respecting his character and conduct. 

As soon as a mariner is legally engaged with a captain or mas- 
ter, he is bound to perform the service of the vessel, which con- 
sists not only in repairing thither to fit her out and attending on 
the days and at the places appointed to ship the provisions and 
set sail, as prescribed by this article, but also to ship the goods 
belonging to the owner of the vessel, as well as those belonging 
to the several shippers. Ordinance of 1548, Art. 66. 

Formerly, mariners were not bound to load or unload the 
goods, if a certain allowance was not made to them by the ship- 
pers. Consolato, Chap. 71, 72, Ord. of Wisbuy, Art. 48. Now and 
for a long time past, the obligation to load anc. unload the goods, 
has been considered as a necessary consequence of the service 
they owe to the vessel, the shippers being only bound to have 
their goods brought at their own expense to the wharf, if the ves- 
sel be there moored, or to the ship, if she be in the roads; after- 
wards it is the duty of the master to cause them to be shipped on 
board by his own mariners. The same rule is observed for dis- 
charging, if there be no agreement or usage to the contrary. 

The custom at Rochelle is, that when the vessel is moored at 
the wharf, the shippers cause their goods to be carried at their 
cost and risk on. the deck of the vessel; as soon as they have 
touched the deck, it is the duty of the people on board to receive 
them and to put them in a convenient place. When the vessel is 
to be unladen, the shippers send their porters to take their goods, 
which are put on the deck and land them on the wharf, and from 
thatmoment they are at their cost and risk, and if any accident hap- 
pens to them in the landing, it cannot be imputed to the master. At 
Marseilles, the master is bound to deliver the goods on the wharf, 
and afterwards, he is no further answerable for them. It was so 
decreed on the 16th of July, 1748. 

As to the stowing of the goods, it is not the business of the 
mariners ; there have been at all times persons called stevadores, 
whose business it is to stow goods on board. See the notes to 
the 11th article of the law of Oleron. 

In the province of Guyenne, according to the same author, the 
shippers employed whom they pleased to stow their goods at 
their own expense, but for a long time past, the business of a ste- 
vadore has been a regular profession. Here, at Rochelle, the 
stevadores are chosen by the owner of the ship, which is wrongs 
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for those men must be supposed to be always devoted to their 
employers. Their business is not only to stow the goods on 
board in a convenient manner, but also to determine the space 
which they occupy and the quantity of tonnage on which freight 
is to be paid; and as frequent disputes arise on that subject be- 
tween the owners and the shippers, it is to be wished that the 
men employed to stow the goods, were commissioned by the ad- 
miral and sworn into office, so, that their integrity might be a 
little more to be relied upon. The same as to measurers of salt 
and inspectors of fish. 

At Nantz, since the edict of May 1710, there are men appoint- 
ed, as in the province of Guyenne, for the stowing of goods on 
board of vessels; and at Havre de Grace, there are persons com- 
missioned by the admiral to inspect codfish. The public safety 
requires not only that those men should be sworn but also that 
they be appointed during pleasure, and liable to be turned out 
of place, so as to induce them to fulfil their duty with integrity ; 
it is also of great importance that their fees be settled by the ad- 
miralty, that they may not extort an arbitrary compensation. 


ART, II. 


A sailor engaged for the voyage, shall not leave the vessel 
without a discharge in writing, until the voyage be ended, 
and the vessel be moored at the wharf, and entirely unladen. 





Every mariner engaged for a limited time or for a voyage, is 
bound to fulfil his contract, and cannot dispense with it, without 
a legal excuse. 

The excuse is legal, if he be more than fifty years of age, but 
it must be alleged before the engagement and not after, unless he 
should have become disabled by infirmity. 

The sixty-third article of the ordinance of Wisbuy, declares 
that if a mate or mariner purchases a vessel, is made a captain or 
master, or marries, he shall be freed from his engagement, on re- 
turning to the master the advances he may have received. The 
last mentioned circumstance could not certainly be at present con- 
sidered as a good ground on which to claim a dissolution of the 
contract, the old maxim mort and marriage, rompt tout louage 
(death and marriage annul all contracts for personal services) 
having long since been exploded: but the two other excuses might 
still now be admitted, the former in favour of commerce, and the 
second out of decency, it not being proper that a man who is 
entitled to command others, should be subjected to the orders of 
his equal, if he has not consented to it, after having been raised 
to his new station. 

If the voyage be entirely altered, it is also a legal ground to 
dissolve the contract. Consolato, Chap. 158; but if the majority 
of the mariners agree to the new voyage, the others are bound 
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to submit to it, otherwise they shall be punished as guilty of mu- 
nity. Ordinance of the Hanse Towns, Art. 24. 

The substituting a captain or master for another is not a suf- 
ficient excuse, and the crew are bound to follow the one who has 
been substituted for the former. Kuricke, page 697, Art. 4, Tit. 2, 
against the decision of the Consolato, Chap. 158 and 294, and this 
must be understood either before or after the voyage commenced, 

The same must be said as to the changing of vessel; statutes of 
Marseilles, page 457, unless the two circumstances of changing 
the vessel and the master should occur at the same time; and yet 
in such a case the judge will decide according to circumstan- 
ces; for the mariner’s refusal might be wanton and capricious. 

The engagement being for the whole voyage, the officer or ma- 
riner is of necessity bound to fulfil it, and until the voyage be 
ended, he cannot leave the vessel without a discharge in writing. 
Ordinance of 1584, Art. 66. That is to say, until the vessel be 
entirely unladen and moored at the wharf, if the owner thinks 
proper to have her brought into the port, or be put in a place of 
safety, if he wishes to have her repaired for another voyage—Or- 
dinance of Wisbuy, Art. 54, | 

When all these circumstances have taken place, the master and 
crew are freed from their engagements, and nothing remains to be 
done but to pay their wages, which payment is made in.the pre- 
sence of the owner by the commissary of marine, and for that 
purpose, the men must be mustered by him. When the payment 
is made, he delivers to each of them a passport to go to their res- 
pective places of residence. Of late years, a new order has been 
established for the payment of mariners’ wages. See infra, Tit. 
4, of the next book, Art. 10. 

Thus the discharge in writing mentioned in this article, is only 
that which may be given before or during the voyage, and can 
only be granted by the owner of the vessel, or in his absence, by 
the master. It is necessary to observe, that as soon as the name 
of the mariner is inscribed on the muster roll, he cannot be dis- 
charged without the consent of the commissary of marine, who 
in that case, notes the circumstance on the margin of the said 
roll. But until his name is inscribed on the roll, a discharge » 
given to him by the owner or master of the vessel to exempt him 
from serving according to the terms of his engagement, which has 
begun from the moment he has stipulated for his wages, is sufh- 
cient, and as we have already said, no other persons have a right 
to grant it, not even the officers of the admiralty, conformably to 
the 25th Art. Tit. 1, Book 8, of the ordinance of 1689. The ar- 
ticle further says, that the officers and mariners who leave the ves- 
sel without a permission in writing, shall forfeit their wages; but 
this is tobe understood only in case they cannot make some suf- 
ficient excuse, the legality of which is to be judged of by the of- 
ficers of the admiralty, and in that case, the discharge given by 
them shall be as valid as if it had been consented to by the owner 
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sequence thereof. See imfra, Art. 5, in which the declaration .of 
the second of September, 1699, is mentioned. 

This article is applicable to officers'as well as mariners. See 
theinth Art. of the next preceding title. As to the desertion 
of mariners, or of any other person hired or engaged on board of 
privateers, see the second article of the title concerning captures, 
in which the ordinance of the twenty-fifth of March, 4745, is in- 
serted. 

By the first, second, third and fourth Articles, Book 4, Title 2, 
of the ordinance of 1689, the punishment of the gallies for life is 
indirectly inflicted for desertion and absence from duty on board 
of his majesty’s ships. But by the new ordinance of 16th Novem- 
ber 1759, that punishment has been mitigated and modera- 
ted in certain cases according to the circumstances of each parti- 
cular case. 

It has always been understood that in such a case the mariner 
loses his wages ; the same is also expressly provided by the twen- 
ty-fifth article, Tit. 1, Book 8, of the ordinance of the fifteenth of 
April, 1689, which is still in force. Formerly the wages forfeited 
by the mariners were allowed to the owner of the vessel, to in- 
demnify him for the losses occasioned by their desertion, espe- 
cially when it happened in the West India islands, where they 
could not do otherwise than give higher wages to other mariners 
to fill the places of those who had deserted. But it has been 
since provided, first, by particular orders from the king, in 1736, 
renewed in the year following, and lastly by an ordinance of the 
12th of December 1752, confirmed by the regulation of the 22d 
of June 1753, Art. 10 and 15, that the wages due to desert- 
ers should be forfeited to the king’s use, or, what amounts to the 
same thing, it has been ordered that those wages should be de- 
posited in the marine offices, there to remain at his majesty’s dis- 
posal. 

The reason which occasioned this new decree is, that it was 
supposed that masters of vessels in concert with their owners, 
often countenanced the desertion of their mariners or rather 
forced them by ill treatment to desert, in order to gain the wages 
due to them for the outward voyage, and during their stay in 
ports ; and although the owners have represented, with great truth, 
that there was no foundation for such suspicions, in as much as 
they always lost by similar desertions, in consequence of the im- 
possibility of having the homeward cargo put on board without 
hiring other men at very high prices, as well as to replace the 
deserters in order to bring the vessel back to France, they could 
not succeed in having things replaced on the former footing, nor 
avail themselves of the clause in the same ordinance of 1752, by 
which his majesty permitted them to make representations con- 
cerning the money which they should have been forced to depo- 

sit, whenever favourable circumstances might entitle them to 
claim it. ‘The circumstances which they alleged never appeared 
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sufficiently favourable. They have only obtained justice by the 
thirteenth article of the king’s declaration of the 15th of May 
1756, in as much as concerns the wages and shares of mariners 
deserting from on board of privateers, and yet, that applies only 
to those of twenty-four guns and upwards. 

But, with this exception, the remedy which has been applied to 
desertion, has rendered it much less burthensome than it former- 
ly was. By an ordinance of the 23d of December 1721, renew- 
ed by an arret of council of May the 13th, 1738, reversing a de-_ 
cree given by the court of admiralty of Dunkirk, contrary to the 
said ordinance, the articles entered into in the colonies by de- 
serters from on board of other ships, are declared null: d void, 
as well with respect to their wages as to every thing else, unless 
they are sanctioned by the intendants, or chief commissaries of 
the said colonies or their deputies, on whom it is enjoined by the 
same ordinance to fix the said wages at one fourth part below 
what they received on board of the vessels which they had de- 
serted. Idem. Art. 2, of the ordinance of May the 19th, 1745. 
The motive of this diminution of wages, has been to prevent the 
abuse practised by mariners in the colonies, who. taking advan- 
tage of the necessity in which the masters of vessels were to fill 
up the places of such of their sailors as had deserted or. died, ex- 
tracted from them extravagant wages. 

By the same ordinance of 1721, every mariner found in the 
colonies after the sailing of the vessel on board of which he came, 
if he is not. the bearer of a written discharge given to him by his 
master and authenticated by the intendant or chief commissary, 
is presumed to be a.deserter, and as such he is to be arrested and 
put in confinement, there to remain until he can be sent back to 
France on board of a vessel where mariners are wanted ; then 
the master to whom such mariner shall be given to complete his 
crew, is to pay in advance out of the wages which the said mari- 
ner is to receive, all the expenses he has incurred on shore for 
his board, gaol fees and maintenance in the prison, from the day 
of his arrest to that of his release, and take a receipt therefor from 
the goaler, authenticated by the intendant, chief commissary or 
their deputies, and the amount of the said receipt shall be de- 
ducted from the wages of such mariner at the paying off of the 
vessel; and it is moreover enjoined on him, to repair to his de- 
partment immediately after his arrival in France, and to appear 
before the commissaries of marine on pain of three month’s im- 
prisonment. These provisions have been renewed by the third 
and fourth articles of the ordinance made at the camp before 
Tournay on the 19th of May 1745. 

By the ordinance of the 22d of May 1719, all masters of ves- 
sels from France were forbidden to entice away in the colonies, 
mariners engaged on board of other vessels also from France, un- 
der the penalty of being fined 300 livres, one half of which to be 
applied to the use of the admiral, and the other half to that of the ma- 
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riner’s first master, who might take him back if he thought pro- 
per; which has also been renewed by the first article of the said 
ordinance of the 19th of May 1745. 

The prohibitions laid by the same ordinance of 1719, on all ta- 
vern keepers in the said colonies against harbouring any mariner 
without returning him, within twenty-four hours, to the com- 
manding officer of the place, by which they are also ordered to 
secure the person of such mariner, under the penalty of being fi- 
ned in one hundred livres, have likewise been confirmed by the 
eighth article of the said ordinance. 


The new provisions of this ordinance are as follows: 


By the fifth article, all mariners are expressly prohibited from 
embarking in the colonies on board of vessels from France, and 
all masters from receiving them on board, if their name has not been 
entered on the muster roll by the commissary of marine, on pain 
of one month’s imprisonment for the mariners on their arrival in 
France, and they are also to forfeit the wages promised to them, 
and to refund the monies which they may have received in ad- 
vance, and therefore the said advances are to be deducted out of 
the wages of their next voyage. As to the masters, they are to 
be imprisoned for the space of three months, and to undergo a 
severer punishment if they are a second time found guilty of the 
same offence. 

The sixth article declares that every master of a vessel fitted 
out in the colonies for the coasting trade, who shall entice awa 
a mariner from a vessel from France, shall pay a fine of 300 li- 
vres, one half thereof to be applied to the use of the admiral, and 
the other half to that of the master of the mariner, and moreover 
to three month’s imprisonment for the first time, and if guilty of 
the same offence a second time, he shall be declared incapable of 
commanding any vessel; and the master of the vessel from France, 
shall be at liberty to take back his mariner, if he thinks proper. 

By the seventh article, all masters of vessels belonging to the 
colonies are forbidden under pain of being fined in the said sum, 
of 300 livres, and of being moreover imprisoned for one month, 
from hiring any mariner belonging to the crew of a vessel from 
France, without having a written permission from the intendant, 
chief commissary, or their deputies, which permission shall only 
be granted to them, in case the mariner shall have obtained a 
discharge from his master, and if his services are not wanted on 
board of vessels from France. 

All these provisions have been re-enacted and confirmed, first, 
by an ordinance of the 22d of June 1753, and lastly by that of the 
11th of July 1759, in which new regulations have been introdu- 
ced for the better police and discipline of the crews of vessels fit- 
ted out for the trade of the American Colonies. 











Ss 
Of Mariners. 185 


ART. IV. 


If, however, after arrival and unlading of the vessel at 
her outward port, the master, instead of returning to the 
port whence she had sailed, should charter or lade her for 
another voyage, the mariner is free to leave her, unless he 
has stipulated to the contrary. 


The contract of a mariner is at an end, as has already been ob- 
served, after arrival and unlading of the vessel at the port of her- 
destination ; and if the master wishes to charter or load her to go 
to another port, the mariner may leave her without being guilty 
of any offence, if he has not by his contract stipulated to the con- 
trary, and in that case, the contract must be in writing, otherwise, 
the mariner shall be believed on his vath, agreeably to the first 
Article Tit. 4 of the next following book, which admits of no dis- 
tinction nor exception, | 

But as the rule is that the master ought to bring back his ves- 
sel into the port where she was fitted out, and from whence he 
sailed, it may easily happen that the contract between him and 
the mariner will not be at an end by the arrival and discharge of 
the vessel at her outward port of destination, or whether it will only 
be so in the coasting trade, when the master, for instance, having 
arrived at this port of Rochelle and discharged his cargo, and 
being offered freight for Bordeaux or Bayonne, &c, shall hire a 
mariner for that specific voyage; then the contract of such mariner 
will be at an end after the arrival and unlading of the vessel at 
Bordeaux or Bayonne, if there is no written agreement to the con- 
trary. 

But if the vessel be fitted out at Rochelle for St. Domingo, the 
voyage, in consequence of the master having bound himself to 
bring back the said vessel into the said port of Rochelle, is not 
ended by her arrival at St. Domingo, the place of her destination, 
but only after her arrival back at Rochelle; thus, unless he has 
made a particular agreement in writing, the mariner cannot leave 
his master at St. Domingo without being guilty of desertion, nor 
can the master dismiss him, except in such cases as are mention- 
ed in the tenth Article of Tit. 4, concerning mariner’s wages, 
Book 8. | ; 

It is the same in the coasting trade when the master is bound 
to bring back his vessel into the port from whence she first sailed, 
Law of Oleron Art. 18. If, for instance, he has fitted out his 
vessel at Calais for Rochelle or Bordeaux, by the same reason 
that his crew cannot leave him before he has brought her back to 
Calais; he cannot dismiss them when arrived at Rochelle or Bor- 
deaux without paying to them their whole wages and the neces- 
Sary expenses to return to their homes. 

In all these cases, however, the master of a vessel cannot pro- 
long the voyage against the will of the marimers; that is to say, 
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sequence thereof. See infra, Art. 5, in which the declaration .of 
the second of September, 1699, is mentioned. 

This article is applicable to officers'as well as mariners. See 
thainth Art. of the next preceding title. As to the desertion 
of mariners, or of any other person hired or engaged on board of 
privateers, see the second article of the title concerning captures, 
in which the ordinance of the twenty-fifth of March, 1745, is in- 
serted. 

By the first, second, third and fourth Articles, Book 4, Title 2, 
of the ordinance of 1689, the punishment of the gallies for life is 
indirectly inflicted for desertion and absence from duty on board 
of his majesty’s ships. But by the new ordinance of 16th Novem- 
ber 1759, that punishment has been mitigated and modera- 
ted in certain cases according to the circumstances of each parti- 
cular case. 

It has always been understood that in such a case the mariner 
loses his wages ; the same is also expressly provided by the twen- 
ty-fifth article, Tit. 1, Book 8, of the ordinance of the fifteenth of 
April, 1689, which is still in force. Formerly the wages forfeited 
by the mariners were allowed to the owner of the vessel, to in- 
demnify him for the losses occasioned by their desertion, espe- 
cially when it happened in the West India islands, where they 
could not do otherwise than give higher wages to other mariners 
to fill the places of those who had deserted. But it has been 
since provided, first, by particular orders from the king, in 1736, 
renewed in the year following, and lastly by an ordinance of the 
12th of December 1752, confirmed by the regulation of the 22d 
of June 1753, Art. 10 and 15, that the wages due to desert- 
ers should be forfeited to the king’s use, or, what amounts to the 
same thing, it has been ordered that those wages should be de- 
posited in the marine offices, there to remain at his majesty’s dis- 
posal. 

The reason which occasioned this new decree is, that it was 
supposed that masters of vessels in concert with their owners, 
often countenanced the desertion of their mariners or rather 
forced them by ill treatment to desert, in order to gain the wages 
due to them for the outward voyage, and during their stay in 
ports ; and although the owners have represented, with great truth, 
that there was no foundation for such suspicions, in as much as" 
they always lost by similar desertions, in consequence of the im- 
possibility of having the homeward cargo put on board without 
hiring other men at very high prices, as well as to replace the 
deserters in order to bring the vessel back to France, they could 
not succeed in having things replaced on the former footing, nor 
avail themselves of the clause in the same ordinance of 1752, by 
which his majesty permitted them to make representations con- 
cerning the money which they should have been forced to depo- 
sit, whenever favourable circumstances might entitle them to 
claim it. ‘The circumstances which they alleged never appeared 
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sufficiently favourable. They have only obtained justice by the 
thirteenth article of the king’s declaration of the 15th of May 
1756, in as much as concerns the wages and shares of mariners 
deserting from on board of privateers, and yet, that applies only 
to those of'twenty-four guns and upwards. 

But, with this exception, the remedy which has been applied to 
desertion, has rendered it much less burthensome than it former- 
ly was. By an ordinance of the 23d of December 1721, renew- 
ed by an arret of council of May the 13th, 1738, reversing a de-_ 
cree given by the court of admiralty of Dunkirk, contrary to the 
said ordinance, the articles entered into in the colonies by de- 
serters from on board of other ships, are declared null and void, 
as well with respect to their wages as to every thing else, unless 
they are sanctioned by the intendants, or chief commissaries of 
the said colonies or their deputies, on whom it is enjoined by the 
same ordinance to fix the said wages at one fourth part below 
what they received on board of the vessels which they had de- 
serted, Idem. Art. 2, of the ordinance of May the 19th, 1745. 
The motive of this diminution of wages, has been to prevent the 
abuse practised by mariners in the colonies, who. taking advan- 
tage of the necessity in which the masters of vessels were to fill 
up the places of such of their sailors as had deserted or. died, ex- 
tracted from them extravagant wages. 

By the same ordinance of 1721, every mariner found in the 
colonies after the sailing of the vessel on board of which he came, 
if he is not.the bearer of a written discharge given to him by his 
master and authenticated by the intendant or chief commissary, 
is presumed to be a deserter, and as such he is to be arrested and 
put in confinement, there to remain until he can be sent back to 
France on board of a vessel where mariners are wanted ; then 
the master to whom such mariner shall be given to complete his 
crew, is to pay in advance out of the wages which the said mari- 
ner is to receive, all the expenses he has incurred on shore for 
his board, gaol fees and maintenance in the prison, from the da 
of his arrest to that of his release, and take a receipt therefor from 
the goaler, authenticated by the intendant, chief commissary or 
their deputies, and the amount of the said receipt shall be de- 
ducted from the wages of such mariner at the paying off of the 
vessel; and it is mureover enjoined on him, to repair to his de- 
partment immediately after his arrival in France, and to appear 
before the commissaries of marine on pain of three month’s im- 
prisonment. ‘These provisions have been renewed by the third 
and fourth articles of the ordinance made at the camp before 
Tournay on the 19th of May 1745. 

By the ordinance of the 22d of May 1719, all masters of ves- 
sels from France were forbidden to entice away in the colonies, 
mariners engaged on board of other vessels also from France, un- 
der the penalty of being fined 300 livres, one half of which to be 
applied to the use of the admiral, and the other half to that of the ma- 
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riner’s first master, who might take him back if he thought pro- 
per; which has also been renewed by the first article of the said 
ordinance of the 19th of May 1745. 

The prohibitions laid by the same ordinance of 1719, on all ta- 
vern keepers in the said colonies against harbouring any mariner 
without returning him, within twenty-four hours, to the com- 
manding officer of the place, by which they are also ordered to 
secure the person of such mariner, under the penalty of being fi- 
ned in one hundred livres, have likewise been confirmed by the 
eighth article of the said ordinance. 


The new provisions of this erdinance are as follows: 


By the fifth article, all mariners are expressly prohibited from 
embarking in the colonies on board of vessels from France, and 
all masters from receiving them on board, if their name has not been 
entered on the muster roll by the commissary of marine, on pain 
of one month’s imprisonment for the mariners on their arrival in 
France, and they are also to forfeit the wages promised to them, 
and to refund the monies which they may have received in ad- 
vance, and therefore the said advances are to be deducted out of 
the wages of their next voyage. As to the masters, they are to 
be imprisoned for the space of three months, and to undergo a 
severer punishment if they are a second time found guilty of the 
same offence. 

The sixth article declares that every master of a vessel fitted 
out in the colonies for the coasting trade, who shall entice awa 
a mariner from a vessel from France, shall pay a fine of 300 li- 
vres, one half thereof to be applied to the use of the admiral, and 
the other half to that of the master of the mariner, and moreover 
to three month’s imprisonment for the first time, and if guilty of 
the same offence a second time, he shall be declared incapable of 
commanding any vessel; and the master of the vessel from France, 
shall be at liberty to take back his mariner, if he thinks proper. 

By the seventh article, all masters of vessels belonging to the 
colonies are forbidden under pain of being fined in the said sum, 
of 300 livres, and of being moreover imprisoned for one month, 
from hiring any mariner belonging to the crew of a vessel from 
France, without having a written permission from the intendant, 
chief commissary, or their deputies, which permission shall only 
be granted to them, in case the mariner shall have obtained a 
discharge from his master, and if his services are not wanted on 
board of vessels from France. 

All these provisions have been re-enacted and confirmed, first, 
by an ordinance of the 22d of June 1753, and lastly by that of the 
11th of July 1759, in which new regulations have been introdu- 
ced for the better police and discipline of the crews of vessels fit- 
ted out for the trade of the American Colonies, 
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ART. IV. 


If, however, after arrival and unlading of the vessel at 
her outward port, the master, instead of returning to the 
port whence she had sailed, should charter or lade her for 
another voyage, the mariner is free to leave her, unless he 
has stipulated to the contrary. 


The contract of a mariner is at an end, as has already been ob- 
served, after arrival and unlading of the vessel at the port of her. 
destination ; and if the master wishes to charter or load her to go 
to another port, the mariner may leave her without being guilty 
of any offence, if he has not by his contract stipulated to the con- 
trary, and in that case, the contract must be in writing, otherwise, 
the mariner shall be believed on his vath, agreeably to the first 
Article Tit. 4 of the next following book, which admits of no dis- 
tinction nor exception, 

But as the rule is that the master ought to bring back his ves- 
sel into the port where she was fitted out, and from whence he 
sailed, it may easily happen that the contract between him and 
the mariner will not be at an end by the arrival and discharge of 
the vessel at her outward port of destination, or whether it will only 
be so in the coasting trade, when the master, for instance, having 
arrived at this port cof Rochelle and discharged his cargo, and 
being offered freight for Bordeaux or Bayonne, &c. shall hire a 
mariner for that specific voyage ; then the contract of such mariner 
will be at an end after the arrival and unlading of the vessel at 
Bordeaux or Bayonne, if there is no written agreement to the con- 
trary. 

But if the vessel be fitted out at Rochelle for St. Domingo, the 
voyage, in consequence of the master having bound himself to 
bring back the said vessel into the said port of Rochelle, is not 
ended by her arrival at St. Domingo, the place of her destination, 
but only after her arrival back at Rochelle; thus, unless he has 
made a particular agreement in writing, the mariner cannot leave 
his master at St. Domingo without being guilty of desertion, nor 
can the master dismiss him, except in such cases as are mention- 
ed in. the tenth Article of Tit. 4, concerning mariner’s wages, 
Book 3. : 

It is the same in the coasting trade when the master is bound 
to bring back his vessel into the port from whence she first sailed, 
Law of Oleron Art. 18. If, for instance, he has fitted out his 
vessel at Calais for Rochelle or Bordeaux, by the same reason 
that his crew cannot leave him before he has brought her back to 
Calais; he cannot dismiss them when arrived at Rochelle or Bor- 
deaux without paying to them their whole wages and the neces- 
Sary expenses to return to their homes. 

In all these cases, however, the master of a vessel cannot pro-~ 
long the voyage against the will of the mariners; that is to say, 
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that when arrived at St. Domingo, he is not at liberty, to compel 
them to sail for Louisiana, or when arrived at Rochelle from Ca- 
lais, he cannot compel them to sail for Bordeaux. As they have 
only contracted to go to St. Domingo and return, or to come to 
this city of Rochelle and sail back to Calais; it is the duty of the 
master to conform himself to the presumed convention, according 
to the nature of the voyage ; and it is to that, that these words of 
the present article refer, instead of returning to the port from 
whence she had sailed, should charter or lade her on another voyage, 
otherwise, the mariner will be at liberty to leave the vessel; and 
may do so, not only without being guilty of any offence, but, as 
the fault lies on the side of the master, he will be bound to pay 
the mariner all his wages and his expenses to enable him to re- 
turn home, if there be no agreement to the contrary (which, we 
repeat, must be in writing) as being contrary to the general rule 
and to usage. 

It is superfluous to mention that the contract of a mariner to 
serve during his life on board of a vessel cannot be lawful as in- 
fringing too much on personal liberty. Roccus de Navibus, No. 109. 





ART. V. 


After the vessel is laden, the mariners shall not go on 
shore without leave from the master, under pain of being 
fined five livres, and if they commit the same offence a se- 
cond time, they shall be liable to corporal punishment. 


The subject which this article treats of, is no longer that of 
desertion or of an entire breach of the contract by abandoning 
the vessel and master; it relates only to the mariner’s obligation 
to be assiduous in his service on board of the vessel without 
being allowed to leave her, unless he be thereto authorized by the 
master, or ordered on duty on shore or elsewhere. 

‘The article only speaks of the vessel being laden, which must 
be understood in whole or only in part; but it does not at all fol- 
low, that although she has not yet begun her lading, the mariner 
may absent himself without leave from the master. [t only fol- 
lows from this article, that if the mariner goes on shore without 
leave before any part of the cargo has been shipped, he shall not 
be liable to pay the above mentioned fine, nor to corporal punish- 
ment, if he should commit the same offence a second time. 

The ancient maritime laws had established a discipline which 
deserves to be noticed. 

By the fifth Article of the law of Oleron, it is said, that the 
mariners, whether the vessel be laden or empty, may not go on 
shore without the master’s leave, on pain of being responsible for 
all the damage occasioned by their absence; which is conforma- 
ble to the Rhodian law: but that if the vessel be well moored up- 
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on her anchors, some of them may go on shore without leave, 
provided they return on board in due time, otherwise, and if they 
tarry too long, they are to answer for the damage. Jdem. Art. 
17 of the Ordinance of Wisbuy. 

The ordinance of the Hanse Towns enters into a more minute 
detail, and varies the punishments according to the different de- 
grees of the offence. 

By the twenty-second. Article, the mariners are forbidden to 
go on shore without leave from the master, mate, second mate or 
supercargo, on pain of being fined in twenty-five sous for each 
time that they shall violate that rule. 

The twenty-third Article says, that the mariners who shall 
bring the master on shore, shall be bound to remain in the boat 
and to return back to the vessel as soon as they shall be ordered, 
and that if any of them shall stay or spend the night on shore, he 
shall be punished by fine or imprisonment. 

The fourth Article of the ordinance of Wisbuy fixes the fine 
at two silver deniers, three of which make a drachm and eight 
drachms make an ounce. : 

And the fortieth Article moreover says, “that if any mariner 
leaves the vessel without permission, and it so happens that she 
suffers damage or is wrecked for want of a sufficient number of 
mariners on board, the delinquent shall be punished by one year’s 
imprisonment, and if any soul perishes with the vessel, the said 
delinquent shall suffer corporal punishment.” 

The mariners are also forbidden by the thirty-first and thirty- 
second Articles to give entertainments on board of the vessel on 
pain of losing one half of their wages, and if any of them allows 
his wife to spend the night on board, he shall pay a fine of fifty 
SOUS. 

By the one hundred and seventy-fourth Article of the Conso- 
lato, the mariner who spends the night out of the vessel is pre- 
sumed disloyal and guilty of perjury. 

The result of all this is, that the mariner who leaves the vessel 
without leave from the master is always liable to punishment, al- 
though she be not laden ; but im that case, he does not incur the 
penalty provided by this article. The punishment which may be 
inflicted upon him is to be put in irons, or fed upon bread and 
water for twenty-four hours, or to receive a few lashes with a 
rope’s end; and if he commits the same fault a second time, the 
second time, the punishment may be made a little more severe. 
On board of his majesty’s ships, the mariner in such a case is 
punished in another manner. Art. 30 and 31. ‘Tit. 3, Book 4 
of the ordinance of 1689. . 

, Phe reason of such punishment on board of merchant vessels, 
is that although she be not laden, it is of the greatest importance 
when she is rigged or in the harbour that the mariners do their 
duty assiduously on board, to prevent the damage which might 
be occasioned by the want of hands. 
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It is also necessary in time of war, to prevent the vessel from 
being carried away by the enemy’s privateers, and it is for that 
very reason that by the above mentioned ordinance of the 24th 
of August 1712, Art, 3, Tit. of the master or captain, it is for- 
bidden, not only to the mariners, but also to all the subordinate 
officers, to leave the vessel without permission from the master, 
on pain of losing their wages and three month’s imprisonment. 
The same ordinance, always for the motive aforesaid, enjoins it 
under the same penalties on the master and other officers to sleep 
an board of their vessels, when they are anchored in the roads. 

The object is also to prevent desertion when the vessel is in 
the colonies, and in consequence thereof, by the thirteenth Arti- 
cle of the ordinance of the 22d of June 1753, all mariners or 
boys are forbidden to go on shore without leave in writing from 
the master or officer commanding in his absence, on which men- 
tion shall be made of the time for which it is granted, and for 
want of such permit, they shall be punished by three day’s im- 
prisoment, and eight days if they are guilty a second time of the 
same offence. The same if they remain on shore beyond the 
time mentioned in the said permission. 

But all this is not applicable to the case of an officer or seaman 
leaving his vessel at sea without the consent of the master, and 
even of the owner of the ship or cargo, if they happen to be on 
board, for then it is an offence which makes the offender punish- 
able by the galleys for three years, and even a severer punishment, 
if there be occasion for it, agreeably to the king’s declaration of 
the 22d of September 1699, that is to say, if in consequence of 
the desertion of the officers or mariners the vessel is stranded or 
captured. See the new ordinance of the 12th of December 1759, 
Art. 4 concerning the desertion of apprentices engaged on board 
of his majesty’s ships. 

Besides, this article has no kind of reference to the full dis- 
charge which the master alone has a right to grant, but relates 
only to a mere permission to go on shore: there is no doubt that 
the officer who commands the vessel in the absence of the mas- 
ter has a right to grant such permission, but he ought to use that 
power with discretion and discernment, when it is not given for 
the service of the vessel; otherwise he should be responsible for 
the damage which might result therefrom. 

No other person but the master or officer commanding the ves- 
sel in his absence is allowed to grant permission to the officers and 
crew to go on shore, on pain of being suspended from their func- 
tions, Art. 32, Tit. 3, Book 4, of the ordinance of 1689, This 
law is equally applicable to merchant vessels, except so far as it 
inflicts the punishment of suspension, instead of which the mas- 
ter may put the offending officer under arrest. 
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ART. VI. 


All mariners are forbidden to take any bread or other 
provisions and to draw any drink without the permission of 
the master or steward, on pain of losing one month’s wa- 
ges, and of a severer punishment if the case require it. 


_ The prohibition contained in this article is not only applicable 
to the mariners, but to all the officers, &c. even to the master 
himself, who is responsible to the owner of the vessel or cargo, 
if he suffers the provisions to be profusely distributed or wasted ; 
and further, as it is of the greatest importance to the ship’s crew 
that the provisions be husbanded with economy and "singe 
if the master should sell, or otherwise waste any of them, they 
would be justifiable in complaining of it and opposing it. 

Independently of this consideration, the master would be guilty 
of theft on the owner of the vessel, &c. it is for that reason that 
the ordinance of the Hanse Towns, Art. 9, declares that he shall, 
in such a case, be punished as a thief, unless he should meet at 
sea another vessel short of provisions, in which case he may sup- 
ply her with some of his, but he is to be accountable for the pro- 
ceeds thereof. See Supra, Art. 32d and 33d. Title ist of the 
master. 

As to the mariners who shall embezzle any merchandize, sails, 
cordage, or freight money, the said ordinance of the Hanse Towns 
declares also, Art. 7, that they shall be punished as thieves, as the 
case may require. 

The ordinance of 1689, Book 4, Tit 5, Art. 18, declares that 
whoever on board of his majesty’s ships shall steal the rigging, 
ammunition or provisions, or secrete or bring it on shore to be 
sold, shall be taken before a court martial and sentenced to the 
galleys for life, if the thing stolen exceeds the value of ten livres, 
and if under that sum, shall pay four times its amount and under- 
go the punishment of ducking. 

The punishment provided by this article, is the loss of one 
month’s wages; but as it is added, and on pain of a severer pun- 
ishment if the case reguire it, we must say that if the theft ex- 
ceeds the value of ten livres, the offender may, besides the loss of 
one month’s wages, be put in irons, or condemned, with the ad- 
vice of the mate and boatswain, to be ducked, agreeably to the 
22d Art. Tit. 2, of this 2d Book; and a severer punishment may, 
according to circumstances be inflicted upon him, which punish- 
ment shall be decreed by the judges of the admiralty, after a le- 
gal trial. 

If the theft be committed by the man appointed to watch over 
the vessel, he may be condemned to suffer death as being guilty 
of breach of trust, and it is on that principle that in January 1750, 
one Berule was condemned at Marseilles to suffer death for ha- 
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ving stolen some rigging, and other articles, out of a shallop, the 
safe keeping of which had been entrusted to him. 





ART. VII. 


Any mariner, or other person who shall stave the casks 
of liquor, destroy the bread, scuttle the vessel, raise a muti- 
ny with intent to break up the voyage, or with arms in his 
hands shall strike the master, shall suffer death. 


See the sixty-eighth Article of the ordinance of March 1584. 
The thirteenth Article of the regulation of the 25th of November 
1693, contains the same provision, except what relates to the case 
of a mariner who strikes the master or captain. 

In order to keep a due proportion in those cases to which the 
punishment of death is affixed by the present article, it is neces- 
sary to observe, that to inure such punishment, the mariner or 
other person must in the first case, have destroyed a sufficient 
quantity of drink or bread, to expose the ship’s company to the 
danger of starving. By the one hundred and sixty-fifth article of 
the Consolaio, the mariner for a similar offence, was to lose his 
whole wages, together with his adventure, and moreover to be 
punished at the discretion of the master. 

As to scuttling the vessel, I think that the case admits of no 
distinction, the danger to which the vessel is thereby exposed, 
being of the utmost consequence. 

As to what concerns a mutiny, either with intent to break up 
the voyage or otherwise, it is understood that it must be a formal 
and serious mutiny, for the mariner who should only make use 
of mutinous words, without actually producing a mutiny, ought 
not to incur the pain of death. 

Lastly, as to the crime of striking the master, it is necessary to 
observe, that the article says “* with arms in his hand,” and that 
the word arms is applicable to an axe or any other offensive wea- 
pon, as well as to a sword, musket or bayonet. On board of his 
majesty’s ships, it is enough to raise the hand upon a superior of- 
ficer to be condemned to suffer death. Ordinance of 1689, Art. 18, 
Tit. 2 Book 4. 

By the twenty-fourth Article of the ordinance of Wisbuy, the 
mariner who, without arms in his hand, strikes the master, is pu- 
nished by a fine of five livres, or the loss of his hand: the alterna- 
tive is singular enough. The same article further says; that, if 
the mariner gives the lie to the master, he shall pay him eight 
Blanc Deniers ; that the master who shall give the lie to a mariner 
shall pay to him the same sum, and that if he strikes him, he 
ought to receive blow for blow. | 

The twelfth Article of the law of Oleron is in the same style, 
except that the mariner must receive the first blow of the master 
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without making resistance. The provision of the 165th Chapter 
of the Consolato, is worthy of notice. It runs thus: “ The mari- 
ner is bound to obey the master, although he should abuse him 
and get into a passion, he ought to withdraw from his presence, 
run away to the forecastle, and place himself near the chain, and 
if the master pursues him there, he must run on the other side; 
and if he is there again followed y the master, then he may de- 
fend himself, calling on the people about him to witness that the 
master pursues him; for the master ought not to go beyond the 
chain.” 

All this has been noticed only on account of its singularity. 

It is also a singularity, or at least a grand mistake of the com- 
mentator, when he says, that the mariner, condemned by this ar- 
ticle to suffer death, shall be hanged at the yard arm, as if he 
might be tried and executed in a military way on board of the ves- 
sel. He did not remember that on board of vessels, they are on- 
ly allowed to punish by ducking, putting in irons, and other like 
punishments; but that for capital crimes, they can only inform 
against the culprits and secure their persons, to deliver them af- 
terwards into the hands of the officers of the admiralty, to be tried 
according to the twenty-second and twenty-third Articles Tit. 1, 
Supra, “ of the master,” which are conformable to the thirtieth 
article of the ordinance of the Hanse Towns. 

By a decree of the admiralty of Marseilles, of December 16, 
1696, two mariners convicted of having, on the high seas, assassi- 
nated their master, were condemned, the one to be broken alive 
on a wheel, and the other to be hanged, and their heads to be 
stuck on posts. 


ART. VIII. 


Any mariner on watch, who sleeps at his post, shall be 
put in irons during fifteen days, and any of the company 
finding one asleep, and not acquainting the master there- 
with, shall be fined in five livres. 


The ordinance of 1689, Art. 26, Tit. 2, Book 4, is not so se- 
vere against the mariner who, when on watch, goes down between 
the decks to sleep in his hammock, since it only provides that he 
shall be put in irons and fed uponbread and water during eight days. 
May it not be that on board of his majesty’s ships, the mariners 
on duty being in greater number than on board of merchant ves- 
sels, the absence of one of them is not of so much consequence. 

Let it be what it will, the punishment provided by this article 
must remain in force, the ordinance of 1689, not being consider- 
ed as derogatory to the same. ut as the article does not say 
that the mariner shall be kept upon bread and water, I think that 
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such punishment cannot be substituted to the other, at least, for 
the same length of time. 

By the twenty-fifth Article of the ordinance of the Hanse 
Towns, the mariner who finding one of the crew asleep while on 
duty or on watch, does not acquaint the master therewith, is to 
pay a fine of two sous, and the mariner found asleep four. After- 
wards the fine was in both cases increased to eightsous Lubeck cur- 
rency. Art. 12 and 13, Tit. 4. In consequence of the revolu- 
tions which the value of the coin has undergone, the fine of eight 
sous was proportioned to that provided by this article. 

Formerly, mariners were ordered to sleep with their clothes on. 
Consolato, Chap. 167, 170. Cleirac on the fifth article of the law 
of Oleron, N. 5, p. 24. 


ART. IX. 


Every inariner who, during an engagement, abandons the 
master and the defence of the ship, shall be corporally pu- 
nished. 


As the service on board of his majesty’s ships is far more im- 
portant than that of merchant vessels, the ordinance of 1689, Art. 
31, Tit. 2, Book 4, provides that those who, during an engagement, 
abandon their post and conceal themselves, shall suffer death; and 
the thirty-second article moreover declares, that those who speak 
of surrendering the ship, those who excite a mutiny for that pur- 
pose, and those who having knowledge of such mutiny, do not 
give due information thereof, shall also suffer death. The thirty- 
third article inflicts the same pain on the masters of boats and 
tenders belonging either to men of war or fireships, who abandon 
them during action. 

The ordinance of the Hanse Towns on this subject deserves to 
be noticed. The thirty-fifti article declares, that mariners are 
bound to defend their vessel against pirates, on pain of forfeiting 
the whole of their wages. The thirty-sixth article moreover pro- 
vides, that if any of them refuse to fight, and the vessel in conse- 
quence thereof be captured or shipwrecked, the cowardly mariner 
shall be whipped. 

As tothe master who, under such circumstances, refuses to fight, 
the thirty-seventh article provides that he shall be ignominiously 
deprived of his employment, and declared for ever incapable of 
commanding any ship or vessel, 

Our article having made no provision for the case of the mas- 
ter refusing to fight, I am of opinion that the penalty provided by 
the thirty-seventh article of the Hanse Towns’ ordinance, ought 
to be applied in such a case in preference to that of the thirty- 
sixth article of the ordinance of 1689, which inflicts the pain of 
death on the master who shall not defend his vessel to the last 
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extremity, and I am also of opinion, that the corporal punishmert 
mentioned in our article, ought to extend no farther than whip- 
ping and not to any other punishment short of death, as the com- 
mentator would have it; for, a mariner who hires himself on board 
of a merchant vessel, does not expect to be so often exposed to 
fight, as he would be on board of one of his majesty’s ships. The 
direct object of his engagement, is the service of the vessel; and 
personal courage must be very natural to the French nation, when 
our law subjects a poor sailor to corporal punishment, only for 
being faint Soatiat in anaction which does not concern the king’s 
service. 

The case is very different on board of privateers; the direct ob- 
ject of which is to face dangers, and go in search of enemies. 
Then it is just to punish cowardice as a shameful infraction of 
the contract entered into; but the punishment shall only be a de- 
grading corporal chastisement, which shall not exceed that of 
whipping. It is true that in an engagement, the natural conse- 
quence of privateering, an officer hurried away. by an immode- 
rate ardour, to say the least of it, may sometimes punish cow- 
ardice with death, but this is only a military execution which has 
nothing to do with the punishment decreed by a court of justice. 

We must not, however, confound the case of a mariner shipped 
on board of a merchant vessel, who in an action is guilty of cow- 
ardice, with that of him who abandons his vessel at sea without 
the consent of the master. This is an offence which by the roy- 
al edict above mentioned, Art. 5, is punishable by the galleys for 
three years. 


ARTICLE X. 


All persons are prohibited to. enlist within the limits of 


our kingdom and countries, under our dominion, any sea- 
men for foreign armaments and expeditions; and we in like 
manner, forbid our subjects to contract any such engage- 
ment, without our permission, on pain of exemplary punish- 
ment. 


For the same reason it is prohibited to enlist soldiers within the 
kingdom for the service of foreign powers, and no Frenchman 
may leave the kingdom to enter the service, or pass under the do- 
minion of a foreign prince, without the king’s permission. | 

It is also on the same principle that the ordinance of 1689, 
Book 8, Tit. 1, art 27, forbids the masters and commanders of 
vessels to leave or discharge any of their crews in foreign coun- 
tries, on pain of being fined 500 livres, or of a severer punishment 
if the case should require it. 

With the same view to preserve and recover French mariners, 
an ordinance made on the 14th of February, 1686, had already 
enjoined it on all masters and commanders of vessels, to receive on 
VOL. I. NO. II. cc | 
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board their ships, such French mariners as should be given to 
them by our consuls abroad, to wit: Three, at most, on board 
of vessels under one hundred tons, and six, at most, on board of 
those of one hundred tons and upwards. ‘That injunction was 
repeated by another ordinance of July the 15th, 1688, in explana- 
tion of the 28th article of the said ordinance of 1689; which ex- 
pressed itself on that subject indefinitely and without limitation. 

As to the compensation due to masters of vessels, for the pas- 
sage and maintenance of such mariners, the said 28th article of 
the ordinance of 1689, merely provided that it should be paid by 
the intendants of the navy, on the certificates of the consuls, 
from the day of the seamen’s entering the vessel; but the last or- 
dinance of the 25th of July, 1719, has fixed it at six sous per day 
for each mariner, during the whole time they shall remain on 
board, which shall be paid by the treasurer of the navy, on the 
certificates of embarkation, delivered by the consuls, and on those 
of landing given by the commissaries of the navy in the ports 
where they shall arrive, which certificates shall be approved and 
settled by the intendant of the said ports. See this ordinance, title 
“ Of Consuls,” Art. 15. 

It is moreover provided by the 29th article of the ordinance of 
1689, that any mates, boatswains, carpenters, caulkers, gunners, 
and other mariners, who shall leave the kingdom, to enter the ser- 
vice of a foreign power, or who shall by marriage or otherwise 
establish their residence in foreign dominions, shall be punished 
as deserters. By the edict of August 1669, as well as by the or- 
dinances of Louis XIII, of April 17, 1635, and January 23d, 
1638, such offenders were to be condemned to suffer death. At 
present, the punishment is only the gallies. 

However, as the knowledge of foreign, and particularly northern 
languages is of great importance to commerce and navigation, the 
30th article allows young mariners from 14 to 15 years of age, to 
embark on board of English or Dutch vessels, in order to acquire 
that knowledge, but on condition that they shall obtain furloughs 
from the commissaries of their respective departments, and that 
their parents or other relations settled in the kingdom, and sufificient- 
ly responsible, shall give bond to the commissaries in the penalty of 
500 livres, for their being forthcoming when 18 or 20 years of 
age. 

In consequence of the provisions of the same 30th article, many 
of our merchants send their children to Holland or England, to 
learn the language of those countries, but must bind themselves 
for their return into the kingdom after a certain number of years ; 
and those engagements are contracted before the proper officers of 
the admiralty and entered on their records. | 

But although it is forbidden to suffer Frenchmen to pass into 
the service of foreign powers, it is not forbidden on the other hand 
to take foreigners in the service of French vessels ; their owners 
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and masters are on the contrary allowed to hire a certain number 
of them which is not to exceed one third part of the crew. 

It had already been so regulated by the 8th article of the ordi- 
nance of Strasburg, of the 24th of October, 1681, confirmed by 
the king’s declaratory edict of the 17th of January, 1703, on con- 
dition, however, that all the officers should be Frenchmen, actual- 
ly residing in the kingdom. It is true that that permission was re- 
pealed by the 3d article of the 1st of March, 1716, authorised by 
the king’s declaration of the 4th of the same month, forbidding 
the admission, for the future, of any foreigner among the crews 
of merchant vessels; but it having been represented to the king, 
that it would be advantageous to commerce to restore the former 
state of things, his majesty resolved to repeal that prohibition, 
and by his ordinance of the 20th of October, 1723, revived the 
permission which existed before the edict of 1716, to employ for- 
eign mariners on board of French vessels, but their number never 
to exceed one third part of the crew, on pain of being fined 1500 
livres, and of confiscation of vessel and cargo. 

As to the condition required by the ordinance of Strasburg, 
that all the officers must be Frenchmen, residing in the kingdom, 
the same ordinance of 1723, has limited it to the master, mate, 
lieutenant, ensign, boatswain and first pilot; from whence it fol- 
lows, that the other officers may be foreigners, provided that them- 
selves, together with the other foreign mariners shall not make 
more than one third part of the crew, not including the above 
named officers, who of necessity must be Frenchmen. These 
measures have been dictated by the most prudential motives. 

In the case of a vessel built or purchased in a foreign country, 
all the offiters, without exception, must together with two third 
parts of the crew, be Frenchmen actually residing in the king- 
dom, agreeably to the king’s declaration of the 24th of December, 
1726. 

It is moreover enjoined on the commissaries and clerks of the 
navy office, to mention in the muster rolls which they shall deliver, 
the number of foreigners included therein, whether they amount 
to one third part of the crew or not, on pain of losing their of- 
fices. This regulation concerns war armaments as well as com- 
mercial navigation. See letter of Louis the XIV to the count of 
Toulouse, of March the st, 1710, which is inserted in this coms 
mentary, under the title “‘ of Captures,” art. 5. 

And in that case, if those foreigners happen to die during the 
voyage, their wages and private property are not to belong to the 
king, nor to the admiral, by virtue of the Drozt daubaine, but by 
the edict of the 23d cf August, 1739, according to the decision 
contained in the letter of the count de Maurepas, of the 18th of 
March, 1743, they may be claimed within the term of two years, 
by their heirs or next of kin; and indeed, were it otherwise, few 
foreigners would be willing to serve on board of our ships. Hence 
it follows, that those foreign mariners may make their last will 
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and testament as if they were natives of the kingdom. It is not 
the same with foreign passengers. Vide infra, Art. 1,and 5, Tit. 
II, Book 3. 

Moreover, to excite foreigners to serve on board of our vessels, 
they have been by an edict of April, 1687, declared exempt from 
the D7 oit d’aubaine, and entitled after five years’ service to all the 
advantages enjoyed by natural born subjects, without further na- 
turalization, on condition, however, and not otherwise, that they 
shall profess the Roman Catholic and Apostolic religion. 

To return to the prohibition of enlisting mariners and soldiers 
in the kingdom, for the service of foreign powers, that law is com- 
mon to all nations, for it is the interest of every sovereign to keep 
his own subjects: and by the code of the Visigoths, foreign sea- 
men were forbidden to carry away any subjects of the state, on 

ain of being fined in one pound of gold and receiving one hun- 
dred lashes. See L L. Wisig. Book II, Tit. 3, L. 3. 
(To be Continued.) 





OHIO. BELMONT, COMMON PLEAS. 


In an action in one of the state courts of Ohio, to recover a penalty accruing 
under the laws of the United States, the defendant pleaded to the jurisdiction of 
the court, and contended that the action was only cognizable in the courts of 
the United States. The court being equally divided, the demurrer was not 
allowed, and the jurisdiction was, therefore, maintained. 


Thomas Worthington, Supervisor, &c. v. Benjamin Masters, 


Turis was an action of assumpsit, brought in the courtof common 
pleas of Belmont county, to February term, 1803. The declaration 
set forth that the defendant at a greater distance than fifty miles 
from the nearest place for holding a district court of the United 
States, used and occupied a certain still, without having obtained 
a license therefor according to the laws of the United States, 
whereby he became liable to pay the half yearly duty of 42 cents 
for every gallon of the capacity of the still, and being liable in 
consideration thereof assumed, &c.—The defendant pleaded to 
the jurisdiction of the court, in substance, that the cause of action 
accrued to the plaintiff under a penal law of the United States of 
America, and that according to the constitution and laws of the 
said United States, the suit ought to be had and prosecuted in the 
district court of the United States for the district in which the 
county of Belmont was comprehended, and in no other court; with 
an averment, that this court was a court of common pleas of the 
state of Ohio, and not others, &c. The plaintiff replied, admitting 
the court to be a state court as pleaded, and then set forth the act 
of congress authorising the state courts to take cognizance of all 
actions arising under the law imposing a duty upon stills, &c. 
To this replication the defendant demurred generally, and the 
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plaintiff iomed in demurrer—At August term, 1803, the follow- 
ing argument was delivered in support of the demurrer. 

The court will readily perceive that the pleadings in this case, 
involve a constitutional question, of difficulty and importance. In 
the investigation of such a subject, it behoves us to proceed with 
caution, to inquire with candour, and to decide, only upon the 
most mature deliberation. For whatever the decision of this court 
may be, it goes to establish a great constitutional principle, in the 
fixing of which it is equally dangerous to err on either side. 

In order to support the demurrer in this case, one of two posi- 
tions must be established. Either that it is inconsistent with the 
nature and principles of our government, for the United States to 
impose judicial duties upon the state courts, or that the constitu- 
tion of the United States has, in express terms, confided to the 
judicial power of the union, the jurisdiction and duties imposed 
by the act in question, upon the state courts. 

I shall undertake to show that both these positions are tenable, 
and that combined together, they necessarily, and in the clearest 
manner, establish the principle for which I contend. 

For the better understanding the first position it will be neces- 
sary, 1st. to take a general view of the nature and principles of 
our government, of the powers vested in the Union, and the pow- 
ers reserved to the states, and of the political obligations imposed 
upon each to confine themselves strictly within their respective 
jurisdictions. 

2d. How far the courts of one county are bound by, or can 
assume jurisdiction under the laws of a foreign government, 3d. 
Whether the government of the union and the state governments, 
can in any case,be considered as governments foreign to each other. 

In a general view we may consider the government of the union 
and the state governments, as forming but one government. A 
government in which the different powers and duties necessary 
to preserve the existence and secure the happiness of a nation, 
are parcelled out, and confided to different departments: each of 
which is vested with the authority necessary to answer the pur- 
poses for which it was established. 

In this view we may consider the government of the union, and 
the state governments, as the two great departments, to which the 
national power is confided. The authority vested in these two de- 
partments, though derived to each from the same source, and held 
by the same tenure, is nevertheless apportioned out to each in a 
different manner. To the government of the union certain powers 
specially enumerated, are confided ; by these powers it is vested 
with a circumscribed and limited authority. The state govern- 
ments retain all the powers, all the authority which are necessary 
to render a government useful and respectable, and which are not 
specially delegated to the government of the Union. The one de- 
rives its authority from a special grant in which its powers are 
enumerated, It can exercise no authority which is not specified in 
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the grant, or which.is not absolutely necessary for the full and per- 
fect enjovymentor exercise of the powers granted. The others, though 
they may ini.Jike ;manner be vested with authority by a grant from 
the people, yet, +I conceive, that from a principle essential to their 
existence, they ‘are-vested with every power requisite to the full 
and cumplete administration of justice, and necessary for the de- 
fence of their independence; unless some portion of that authori- 
ty has been delegated to the union, or unless in the grant from the 
people if it has been expressly prohibited. In short the one can 
exercise no authority but what is specially granted; the other, 
every necessary authority, which is not prohibited, or granted to 
the union. 

These principles necessarily result from the nature of our go- 
vernment. But at the time of adopting our constitution, they were 
considered of too much importance, to be left to any necessary 
inference or implication. By the 10th article of amendments to the 
federal constitution it is declared that “ the powers not delegated 
to the United States by the constitution, nor prohibited by it to 
the states, are reserved to the states respectively or the people.” 

In this view, we may likewise notice one general and impor- 
tant principle recognised in the constitution of the United States, 
and in the constitution of all the several states. The powers vest- 
ed in the two great departments, are parcelled out and confided to 
other different apartments, each of which is independent of, and 
coordinate with the other, each of which is vested with sufficient 
authority to exercise the powers and discharge the duties delega- 
ted to it, and each of which is prohibited from intermeddling with 
the powers or duties of its coordinate departments. Thus we 
find the same principles, the same line of demarkation, which di- 
vide the two great departments of national authority when view- 
ed as one government, are recognized and adopted in establish- 
ing the diff-rent departments, necessary for the exercise of the 
respective powers delegated to each, This circumstance I con- 
ceive, goes to strengthen the position for which | contend that 
the framers of our government, meant to esta: lish a fundamental 
principle, that each department of the government in the exercise 
of its respective powers, should be independent of and uncontrol- 
led by any other get aarmesaig 

The nature and principles of our government, the letter and 
spirit of our constitution, seem to concur in establishing the posi- 
tion, that the government of the union cannot interfere in any way 
with the powers reserved to the states, or exercise authority over 
any subject not expressly delegated to it, by the constitution. 
Here it will be necessary to take a general view of the powers of 
each. 

The powers granted to the union, may, in general terms, be de- 
fined as comprehending every thing which concerns us in a na- 
tional capacity, with special powers to make some general regula- 
tions, in certain matters of an internal, or municipal nature, all of 
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which are particularly enumerated in the c 
governments retain the power of regulatin 
cerns of the people, with the exception 
union. 

To enter upon a minute investigation of a ers confer- 
red on the government of the union, would be of no importance 
in the present inquiry. It will only be necessary to examine whe- 
ther the power exercised by congress in the act under considera- 
tion, has been conferred on the union, by the constitution of the 
United States. 

The powers of congress are enumerated in, and defined by the 
8th section of the 1st article of the constitution. If this power 
has been granted to congress by any part of this section, it is by 
the following passage : ‘* Congress shail have power to-constitute 
tribunals inferior to the supreme court.” 

Upon this part of the constitution, a commentator of high au- 
thority has observed, “ that to confer upon the existing courts of 
the several states, the power of determining such causes, would 
perhaps be as much to constitute tribunals, as to create new courts 
with the like powers.” —Fed. No. 81. ‘The opinion of this great 
writer is much to be respected, yet I cannot yield my assent to his 
doctrine. 

If to “ confer this power,” or as I should express it, impose 
this duty, upon the state courts, will ‘* constzture” them “ iribu- 
nals mferior to the supreme court,” the state courts, imme- 
diately become ‘“ tribunals” of the United States, and so long as 
the judges retain their commissions under the states, they would 
claim and exercise jurisdiction under two distinct authorities, and 
hold offices of the same nature under two separate governments. 
The holding of these two offices in this manner, would be attend- 
ed with this remarkable absurdity, that the moment the judge 
lost his office under the state, his office under the union would 
also expire; the United States would have indeed, “a host of 
judges.” Judges who would rise into authority without their 
consent, and who would cease to act without their knowledge. 
Judges ‘commissioned by seventeen different independent autho- 
rities, and holding offices perhaps by seventeen different tenures. 
Such a judicial power may very properly be styled, “ a hydra in 
government.” 

It cannot be said, that such tribunals would hold the offices of 
judges under the United States. The constitution, section 3d, 
article 2d, declares, that “ The President shall commission all 
officers of the United States.” Are the judges ‘of the state courts 
commissioned by the President? ‘They are not. Nay, would not 
the acceptance of any commission under the United States, vacate 
a commission under the state, in many instances? In Virginia 


and Pennsylvania it would, and I believe in other states it would 
have the same effect. 
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The constitutioa an, organizing the judicial department of the 
union, Sec. tét;“Art. 3d, speaks, of “ such inferior courts as con- 
gress may, from -“* timé to time ordain and establish.” I cannot 
suppose that the quibbling Wright himself, would contend that 
the “inferior courts” here spoken of, are not the same “ tribu- 
nals” which congress in Sec. 8, Art. 1, were authorised and em- 
powered to “ constitute.” Taking it for granted that they are the 
same, here will be found an additional reason, why congress can- 
not by conferring jurisdiction upon the state courts .“* constitute 
them tribunals inferior to the supreme court.’’ This constitution, 
Sec. 1, Art. 3, expresslv declares * That the judges both of the 
supreme and inferior courts shall hold their offices during good 
behaviour, and shall at stated times receive for their services a 
compensation which shall not be diminished during their contin- 
uance in office.” The judges of this court do not hold their of- 
fices during good behaviour, they do not receive for their servi- 
ces a compensation which cannot be diminished, during their 
continuance in office, They do not in any point, answer the des- 
cription in the constitution, of judges of the United States. How 
then can they be considered an “ inferior tribunal” of the United 
States. 

But admitting, for the sake of argument, that in constituting 
“‘ tribunals inferior to the supreme court,’ congress may dispense 
with the formalities required by the constitution in the appoint 
ment of a judge: still I conceive there are serious and weighty 
objections, to the exercise of this power by congress so as 
to impose judicial duties on the state courts. The bad faith 
of the states might create obstructions which would prevent the 
execution of the laws of the union. It is difficult to conceive how 
far a small state might be carried, in devising means to protect 
a few powerful and popular individuals, who would combine to 
set a law of the union at defiance. [ may be told that in such case 
recourse could be had to the circuit or district court of the Uni- 
ted States. This answer will not be sufficient, if the principle 
which I am combating is correct: the circuit or district courts of 
the United States may be abolished and their jurisdiction and au- 
thority conferred by act of congress to the state courts, in princi- 
ple, to confer the whole judicial power of the United States upon 
- state courts, would be as proper as to confer the smallest part 
of it. ' 

The salutary provision in the constitution, that the judges should 
hold their offices during good behaviour, and be entitled to a com- 
petent salary so as to render them independent, by this construc- 
tion may be completely evaded: And thus the impartiality of 
our courts, considered as the most inestimable principle of our 
constitution, and vainly supposed to be secured by that instrument 
to every citizen, may be completely destroyed. 

There is no calculating, no foreseeing the mischiefs to which 
such a doctrine may lead. The dominant party have it ever in 
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their power, to crush the minority to atoms. The government of 
the union may enact the most severe, the most arbitrary laws, and 
commit all jurisdiction under them to the state courts. The same 
party predominating in the states or in one or two of them, may 
provide a set of judges, fit instruments for the execution of such 
laws. What would then become of a minority? How long would 
a spirit of opposition dare breathe in such a government? Let me 
not be told that this is supposing a case of extreme depravity, 
which ought not to be presumed. The like has happened in other 
countries. We have all heard of a Jeffries in England, and of 
revolutionary tribunals in France. When the present minority 
were in power, the union had a sedition law. And since the pre- 
sent majority gained the ascendancy, a similar spirit has made 
its appearance, both in Virginia and ‘Pennsylvania, two very pow- 
erful states. 

These are a few of the mischiefs which this doctrine may give 
birth to, as it respects the union. Let us now see how the state 
governments will be affected by it. 

The independence of the state courts is as essentially necessa- 
ry to the prosperity of the country, as the independence of the 
courts of the union. Nothing is better calculated to secure this 
independence, than that the judges should hold their offices by a 
certain tenure, and that their compensation should be proportion- 
ed to the services required of them. For it isa certain truth that 
easy and’independent circumstances give to the human mind a 
tone of manly and virtuous firmness, to be found 1 in no other sta- 
tion of life. 

The states, in forming the judicial departments of their go- 
vernment, have, all of them, been more or less attentive to this 
important principle—Wherever they have so constructed their 
courts as to require that the judges should devote a great portion 
of their time to judicial duties, a compensation proporiionate to 
the duty, has been secured to them. to providing this compen- 

sation for their judges, the state governments must be supposed 
as having regard to the duties required of the judges by the state 
laws. It would be madness to provide compet: sation for services, 
which the union, might or might not require of them. If then 
the state judges are bound to discharge or perform duties impo- 
ed upon them by the union, they will be compelled to perform 
services for which they receive no compensation. And will not 
this seriously affect their independence? ‘They undertake to per- 
form certain definite duties, in consideration of a fixed and per- 
manent salary. A paramount authority imposes upon them a 
long list of duties which they knew nothing about, when they ac- 
cepted their offices. To perform these duties, their labours, ‘their 
exertions are greatly increased, but their salary remains without 
one cent being added to it. This would embarrass them, throw 
them into difficulties, compel them to neglect their duties or re- 
sign their offices. In answer to this, it may be said that congress 
VOL. I. NO. It. pd 
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might increase their compensation, by adding such a sum to their 
salaries, as would be adequate to the services required of them, 
but would not this be derogatory to the dignity of the state go- 
vernments? Would not the independence of the states be affec- 
ted? Would not the fundamental principles of our government 
be battered down, should the union interfere with, or secure an 
influence in the state courts? 

It is impossible for man to feel indifference, for those who fur- 
nish him with the means of subsistence, or who empower him to 
gratify his pleasures. If the state courts should feel themselves 
in some degree indebted to both governments, can we expect, that 
they will stand alike indifferent to each. Will not their feelings, 
in all human probability, predominate in favour of the one to the 
prejudice of the other. We have been told by divine authority 
that a man cannot. serve two masters; that he will love one and 
hate the other. 

Should the state courts receive any compensation or any ser- 
vice from the union, it would have a tendency to consolidate the 
state governments, and destroy insensibly the power and in- 
dependence of the states. By giving the union an influence in, 
and to a certain extent, a control over one of the departments of 
state authority, the distinction necessary to be preserved between 
the two great departments of national authority, would be done 
away ; such a compensation I conceive the state courts cannut re- 
ceive. 

By the doctrine which I am combating, the dignity and inde- 
pendence of the states may be seriously affected in another point 
of view. It places it in the power of the union, at any time to de- 
stroy the state courts, should the judges be too firm and upright, 
to bend to the views of a dominant faction. ‘The administration 
of the general government have only to impose on the state courts 
such additional duties, as together with their duties under the 
state laws will render it impossible for the judges to discharge 
them. An upright man would never hold an office under such 
circumstances, if he should, his duties must be neglected, and a 
senate composed of M‘Clays, Steels and Lisles, would soon be 
found to oust him. But this is a case of the most abandoned pro- 
fligacy. It is so. And are not all governments, and all the 
checks and balances of governments, predicated upon the suppo- 
sed, the known wickedness and villainy of mankind? Have we 
not in our own country seen an upright judge thrust from office, 
to gratify the wishes of a predominant faction, in a manner almost 
as infamously profligate as the case which I have supposed ? 

But I conceive any further argument would be unnecessary. 
The court must be satisfied that the power “ to constitute tribu- 
nals inferior to the supreme court,” does not authorize congress 
to impose judicial duties upon the state courts. 

After a most attentive examination of the subject, and of the 
constitution, I cannot find another passage which can be distorted 
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to confer this power upon the general government. If then this 
power is not expressly granted to the union by the constitution, it 
will follow that congress, in attempting to impose duties upon the 
state courts, have assumed a power which they are not warranted 
in exercising, unless it can be made appear that this power is ne- 
cessary to the exercise of some power specially granted. This I 
believe cannot be done, For every judicial purpose the union has a 
judicial power of its own. The aid of the state courts can in 
no case be absolutely necessary. Any act imposing judicial 
duties upon the state courts, is then a mere nullity, and the courts 
are clearly not bound to take cognizance under such act. 

It may be asked whether the power given to the state courts, 
by the law of congress “ establishing an uniform rule of naturali- 
zation,” will not be affected by such a decision. I conceive not. 
The powers executed by the state courts under that law are not 
judicial powers. The designation of the state courts in the law 
is to be considered as merely a description of the persons who 
should act under it. The judges of the state courts as citizens of 
the union, may very properly, if they see cause, exercise those 
powers in the capacity of commissioners. Although I believe 
that they, like other citizens may, without any breach of their of- 
ficial duties, refuse to execute those powers. 

There is one other law of the union which at first view may 
seem to be affected by this decision. I shall hereafter show that 
the constitution has in certain cases provided, that the judiciary 
of the United States shall have concurrent jurisdiction with the 
state courts. To carry this provision into complete operation, 
congress have passed a law directing the manner in which causes 
may be removed from the state courts to the courts of the union. 
The execution of tiis law is confided to the state courts. But in 
what manner do they act under it? The defendant pursues the 
mode prescribed by the law to entitle him to a removal of the 
cause: when he has done this, the judges of the state courts are 
bound to take notice, that by the supreme law of the land, their 
jurisdiction over the action is gone, that it is properly before a 
different tribunal; a tribunal which derives its jurisdiction from 
a special provision in the constitution of the United States and a 
law made in pursuance thereof. 

It may be said, that although, the act in question cannot be 
obligatory upon the state courts, yetithe judges may act under it, 
if they think proper. I am of a different opinion, An attempt 
of this nature to impose duties upon the state courts, Is derogato- 
ry to their independence, and ought to be resisted with a decisive 
and spirited firmness. 

In a government of checks and limitations, it is of the utmost 
importance, that every branch should move strictly within the li- 
mits prescribed to it— One department cannot, consistently with its 
duty, consent that a coordinate department shall partake in the dis- 
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charge of duties contined to itself. No one department can be 
justified in presuming to interfere with the powers confided to 
another. No two departments can combine to transfer their du- 
ties to a third, or to devest a third of its legitimate powers. I 
say, they cannot, for as the whole government would be deranged, 
like a piece of machinery, by the obstruction of the parts, it 1s the 
moral duty of every department to move in such a manner as to 
produce no clashing or confusion in the whole. : 

If the court are of opinion that congress cannot impose judicial 
duties upon the state courts, there will be little difficulty in show- 
ing, that the state courts ought not to act under the act in question. 
Congress must have the power of requiring the discharge of these 
duties from some tribunal. This court in assuming jurisdiction 
under the act in question, will encroach upon the jurisdiction of 
the proper tribunal. Such an encroachment it is clear would be 
a breach of that good faith, which each department of the govern- 
ment, owes to the other departments, and for the preservation of 
which, they are mutually pledged to each other, and to the com- 
munity. 

Upon the whole I feel satisfied that the act in question, can 
neither be considered as obligatory upon the state courts, or as 
vesting them with an authority which they would be warranted in 
exercising; but that it is repugnant to the nature and principle 
of our government, and consequently null and void. 

Here I might rest the case upon the demurrer The act itself 
admits the necessity of some authority from the union, to give the 
state courts jurisdiction. ‘The replication contains the same ad- 
mission, and must stand, or fall with the act. If then the 
act is void. the replication is ill, and the demurrer must be sus- 
tained. But another question may arise. Cannot the state courts 
take cognizance of cases arising under the laws of the United 
States, without any special authority? Congress indeed by pas- 
sing the act in question have virtually given an opinion that they 
cannot. But legislative constructions, or decisions upon legal 
constitutional principles, have no weight with me; they are not 
the proper tribunals to settle such principles; it appertains to the 
judiciary alone. 

It is material for us, then to examine this point. This case may 
be affected by it: If the state courts have this authority, the plea 
in this case is ill, and ‘should have been demurred to. In that 
event, the court will travel into the whole pleadings, and quash 
them from where the first error was committed.—Wilson. 

The author of the Federalist in commenting on this part of our 
government has observed, that ‘* when we consider the state go- 
vernments and the national government, as they truly are, kin- 
dred systems, and part of one whole, the inference seems to be 
conclusive, that the state courts would have a concurrent jurisdic- 
tion in all cases arising under the laws of the union, where it is 
not expressly prohibited.” Fed. No. 82.—In support of this hy- 
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pothesis, the same writer very properly observes that “ the judi- 
cial power of every government looks beyond its own local mu- 
nicipal laws, and in civil cases lays hold of all subjects of litiga- 
tion between parties within its jurisdiction, though the causes of 
the dispute are relative to the laws of the must distant part of the 
globe.” No. 82. 

So far as it applies to cases strictly civil, the doctrine of the 
Federalist is correct. But I can not agree, that the judical pow- 
er of any government, can take any cognizance of the criminal or 
penal laws of a foreign government. The revenue laws of every 
country are of this description ; the disabilities created, and pen- 
alties inflicted by them, are in their nature local. Upon this sub- 
ject, lord Mansfield lays down the rule in broad terms :—“ No 
country ever takes notice of the revenue laws of another.” Vide 
the case of Holman v. Fohnson, Cowp. 341. ‘ 

For the better understanding this subject, it may be of advan- 
tage to examine in what manner, a court can judicially take cog- 
nizance of any law. It may be done in two ways; of all laws of a 
public nature enacted by their own government, courts are bound 
ex-officio to take notice. All private laws, and the laws of fo- 
reign countries, to bring them before a court must be pleaded. 
All cases arising under the first class come directly before the 
court. All cases arising under the second are in the nature of 
facts, and must be proved; they come collaterally before the court. 
ms The way of knowing foreign laws is by admitting them to be 
proved as facts.” Moysten v. Fabrigas, Cowper, 174. 

Courts are bound, not only to take notice of such public laws as 
they are required to execute, but they are bound to take notice 
of such as define and restrict "their jurisdiction ; and they are to 
take care not to meddle with cases arising under such laws. It 
is true, that with regard to parties litigant, they, having once sub- 
mitted to the jurisdiction of the court, will not afterwards be per- 
mitted to object to it. Courts must nevertheless, remember that 
the consent of parties cannot give them jurisdiction. 

It is agreed that the laws of a foreign country in Cases strictly 
civil, may be canvassed, and executed to a certain extent, in a fo- 
reign court, at least in any court of the several states. This will 
extend only to such contracts, as may be effected by the laws of 
a foreign country, and rests upon a well known principle. It is a 
part of the law Of this country, that the law of the place where 
“every contract is made shall govern it. Thus if the revenue or 
penal laws of a foreign country, sustain or avoid a contract made 
under them, in an action brought upon that contract in a foreign 
court, proof of the fact might be admitted, and the court so far 
execute the law, as to determine how far the contract was affected 
by it. 

To violate the penal laws of any country is to a certain degree 
a criminal offence; but it is an offence only against the authority 
which enacted the law. In another country, so far from being 
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an offence, it might be a laudable and praiseworthy act. A fa- 
miliar instance mav be adduced.—In England by the St. 5. Eliz. 
every person is prohibited from using any trade without having 
first served as an apprentice seven years, under a certain penalty. 
Should any person in England presume to use any trade without 
the qualification required by the statute he may be indicted and 

unished for it. Would this court sustain such an indictment? 
It would be ridiculous to think of it; if committed in England it 
would be out of the jurisdiction of the court: if in this country 
the law knows of no such offence. The same reasoning would 
apply to an action qui tam, to recover a penalty, or any other ac- 
tion for that purpose. 

Penal statutes are generally in abridgment of a common right. 
They are therefore to be construed strictly. In England the courts 
have uniformly determined, that penalties could only be recover- 
ed in the manner directed by the law which created them. In 
that country the exchequer is the court which superintends the 
royal revenue. In this court all forfeitures due to the crown may 
be sued for. Where penalties are created by any statute and no 
mode prescribed in which they can be recovered, they can be sued 
for in the exchequer, and in no other court, vide. Rex v. Mal- 
land, Stra. 828. This decision seems to me conclusive, that no 
court can take cognizance of the penal laws of a foreign country, 
further than their operation upon contracts arising under them. 
It will here be necessary to examine, whether the contract upon 
which this action is founded, is such a contract as a foreign court 
may enforce the execution of. 

I conceive that is not such a contract. Whatever may be the 
shape of the action it is substantially to recover a penalty. The 
liability to pay the penalty, is the consideration upon which the 
assumpsit is founded. A quitam, or any other action to recover 
this penalty, could not be brought in a foreign court then, as they 
could not enforce the payment of the penalty, could not consider 
the defendant liable to pay it. They would have no jurisdiction 
over the substantial ground; the very git of the action. 

Besides, I do not believe this action could be sustained in any 
court. The law knows no such action. In all the English books, 
I do not believe, a precedent of such an action being brought, can 
be produced. And there is good reason why it should be so: The 
authority just read in Strange, goes to say that such actions can 
only be brought in the manner prescribed by the statutes, or in a 
particular court. Heretofore courts have been uniform in deci- 
ding upon this subject; but in these days of wisdom, we are ask- 
ed to say, that this is all wrong; that penalties may be converted 
into contracts, and sued for and recovered as such. I trust, how- 
ever, that this court will determine, that liability to pay a penal- 
ty, is no ground to raise an assumpsit upon. If A. being liable 
to pay a penalty, promises to pay it to B. would this promise be 
a bar to an action afterwards brought by C. in the manner the 
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law directs, for the same penalty? The lawyer, who would plead 
such a bar, would be hissed out of court. If then, an action could 
be maintained upon a promise to pay, A. might be compelled to 
pay the same penalty twice. This sufficiently exposes the absur- 
dity of bringing such an action. 

It now remains to be considered whether the government of 
the union and the state governments can in any case be consider- 
ed as foreign to each other. 

In considering the nature and structure of our government, I 
have already endeavoured to show, that though in a general view,, 
the union and state governments are to be regarded as one sys- 
tem or government, yet, that for certain purposes they are differ- 
ent and independent governments. 

The states, as to each other, are in every point of view, foreign 
governments. The laws of one state are of no more authority in 
another, than they are in France or England. This, however, is 
not the case as it respects the laws of the union. ‘The constitu- 
tion of the United States, art. 6, declares, that ‘“‘ this constitution 
and the laws of the United States which shall be made in pursu- 
ance thereof, and all treaties made or which shall be made under 
the authority of the United States, shall be the supreme law of 
the land, and the judges of every state shall be bound thereby; 
any thing in the constitution or laws of any state, to the contrary 
notwithstanding,” 

It may perhaps be contended that the state judges are by this 
passage “‘ bound” to execute the laws of the United States. I do 
not so understand the constitution. The judges in every state are 
to regard the constitution and laws of the United States as fix- 
ing bounds to their jurisdiction. They are the standard or touch- 
stone, by which the state judges are to test not only their own ju- 
risdiction but the validity of laws passed by the states respective- 
ly. To the state judges they are the Rubicon, which nothing 
can warrant them in crossing. If any case should come before 
the. state judges which is affected by a law of the United States, 
the state judges must ex-officio take notice of it: Thus should 
an action, be brought before them upon a sealed writing, which 
by a law of the United States was void unless taken upon stampt 
paper, the judges would be bound to take notice of the defect, 
and to refuse to render judgment upon it. It is in this manner 
I conceive the state judges are bound by a law of the United 
States. 

The particular phraseology of this part of the constitution seems 
to warrant this construction. ‘ The judges in every state shall be 
bound thereby.” I apprehend that this passage refers to the 
state judges only. There appears no good reason, for imposing 
this restriction upon the judges of the United States, ‘The execu- 
tion of all the laws of the union would, from the nature of the go- 
vernment, devolve upon the judges of the United States. To de- 
clare that judges who were required to execute laws, should be 
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bound by them, would be superfluous and unmeaning. But sup- 

posing the state judges were not to interfere, in the execution of 

the laws of the unton, this special provision or declaration became 

necessary. Without it, there would have been serious doubts 

how far the state judges were bound by the laws of the union, es- 

pecially if there should happen to be a collision between the laws 
of the union and the state laws. 

The state judges, then, are bound to regard the laws of the Uni- 
ted States made in pursuance of the constitution as the supreme 
laws of the land. But over every subject which is not by the 
constitution of the United States confided to the union, the states 
have complete control. They are independent. Their laws are 
unknown, are foreign to the general government. ‘lhe states are 
no more accountable to the union for the exercise of their consti- 
tutional functions, than they are to the great Mogul. Each mo- 
ving within its proper sphere, is independent on the other, and 
the transactions of the one fo reign to the transactions of the other. 
They are for certain purposes one government, for other purpo- 
ses, separate and independent governments. 

The state courts are foreign to the government of the union. 
They do not hold their offices under it. They receive no com- 
pensation from it, and they are in no way accountable to it, for 
the proper or improper discharge of their official duties. No 
mode can be devised by which the union could arraign the state 
judges for misdemeanor in office. If in executing the laws of 
the union they should grossly violate every principle of justice, 
they could not be reached by the general government. The states 
alone can punish them. hese are all characteristics of an in- 
dependent, and 1 foreign jurisdiction. Upon the whole I conclude 
that the government of the union, 1s so far foreign to the state 
courts, that the enal laws of the United States are to be consi- 
dered by the stat tage wl s, as the penal laws of a foreign govern- 
ment, of which they have no jurisdiction. 

If however the court should have any doubts upon this subject, 
I am persuaded that a discussion of the second point will remove 
them, 

The constitution of the United States has in express terms con- 
fided to the judicial power of the union, the jurisdiction imposed 
by the act in question upon the state courts. 

‘{Ubis position I conceive will be unquestionably established by 
a fair construction of the whole of the 3d art. of the constitution. 
** The judicial power of the United States shall be vested in one 
supreme court andiasuch inferior courts as the congress may, from 
time to time, ordain and establish.” This passage of the first sec- 
tion has been considered as ‘simply denoting the organs of the 
national judiciary” Fed. No. 82, and it has been said, that to con- 
strue it as vesting the courts of the union with the sole power ‘* of 
deciding all causes to which the authority of the union extends 
will amount to an alienation of state authority by implication’? 
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Fed. No. 82. Had the constitution left the powers of the nation- 
al judiciary undefined, this might have been somewhat doubtful ; 
but even in that case I should have inclined against the opinion of 
the Federalist, 7 

To what does the judicial power of a limited government ex- 
tend? To every subject, upon which the legislative power can 
constitutionally legislate. No candid man can doubt but that the 
constitution of the United States contemplated the establishment 
of a judicial power coextensive with the legislative. It will fol- 
low from this position that if any “state power is alienated” by 
this constitution, it is not effected by implication, but is necessa- 
rily excluded by the grant of legislative powers. 

The construction for which I contend appears to me further 
warranted by comparing this passage of the constitution, with 
the grant of powers to the other departments. The grant of legis- 
lative powers is in these words, “ All legislative powers herein 
granted, shall be vested in a congress of the United States, Art. 
1, sec. 1. 

The grant of executive powers runs thus: ‘ The executive pow- 
er shall be vested in a president of the United States.” In the 
grant of legislative powers the word “ All” is used, but in the 
grant to the other two departments it is omitted, and for this rea- 
son, a portion of executive power is vested in the Senate of the 
United States, and in certain cases the constitution has given the 
judicial power of the United States, only concurrent jurisdiction 
with the state courts. No person could be found so mad as to 
contend, that the grant of executive powers, “ simply denotes that 
the President should be the organ” of the executive power, and 
that all executive powers not particularly enumerated, remained 
to the states or to congress. Yet this construction appears to me 
as reasunable as that put on the same expressions in the grant of 
judicial power, by the Federalist, especially when we attend to the 
whole article. 

fhe second section enumerates the powers of the judiciary. 
“ The judicial power shall extend to a// cases in law and equity, 
arising under this constitution, the laws of the United States, and 
treaties made or which shall be made under their authority; to all 
cases affecting ambassadors, other public ministers and consuls; 
to all cases of admiralty and maritime jurisdiction ; to controversies 
to which the United States shall be a party; to controversies be- 
tween two or more “ states,” &c. 

It is remarkable that in this section of the constitution in enu- 
merating the powers which I conceive from the nature of our go- 
vernment would have been vested in the national judiciary, with- 
out any express provision, the word a// is used, and that in such 
part as gives the national judiciary a jurisdiction, which they could 
not have had without express provision, the word a// is omitted. 

The judicial power shall extend to a// cases arising under the 
laws of the United States; but in any controversy between twe 
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states or between citizens of different states, it shall extend only 
to such cases as the parties may choose to bring before it. Lan- 
guage could not be more plain or pointed. In the first string of 
cases it is clear the constitution contemplates the total exclusion 
of the state courts. In the second string of cases it meant to give 
the national judiciary concurrent jurisdiction with the state courts. 
By any other construction the word a// in the first string of cases 
will be rendered surplusage. Such a construction cannot be ad- 
mitted unless the words require it—I am warranted in this asser- 
tion, by a decision of the supreme court of the United States, 
upon this same article of the constitution. In distributing the ju- 
dicial powers the constitution declares, that “ in all cases affecting 
ambassadors, other public ministers and consuls, and those in 
which a state shall be a party, the supreme court shall have ori- 
ginal jurisdiction. In all other cases before mentioned the su- 
preme court shall have appelate jurisdiction,” &c. The supreme 
court determined in the case of Marbury v. Secretary of State, 
that this passage operated so as to exclude them from taking ori- 
ginal jurisdiction in other cases than those specified, and gave the 
following reason: “* Affirmative words are often. in their opera- 
tion negative of other subjects than those affirmed, and in this case 
a negative or exclusive sense must be given to them or they have 
no meaning at all. It cannot be presumed that any clause in the 
constitution is intended to be without effect, and therefore sucha 
construction is inadmissible unless the words require it.” 

This reasoning I conceive applies in every point to the passage 
under consideration, and when the letter of the constitution is 
combined with the many reasons I have given explaining the pro- 
priety of establishing the principle, which by this construction of 
the constitution will be established, I conceive the court cannot 
hesitate in deciding that the duties imposed upon the state courts 
by the act in question, are vested by the constitution of the Uni- 
ted States exclusively in the judicial power of the union. 

In the course of this argument I have endeavoured to point 
out a number of evils which the doctrine, established by the act 
in question, might produce: on the other hand I have not been 

able to discern any thing which can be called an evil, in establish- 
ing the doctrine for which I contend. 

It may be objected by some, that this construction will render 
it necessary to extend the courts of the United States, or men 
must be dragged a great distance from home to attend court. 
To this, no other answer would seem necessary, than that the 
constitution required it; for certain I am, that the judicial power 
of the United States is not now, nor never has been, established, 
on a plan extensive as the constitution contemplates, Unfortu- 
nately for this country, a spirit of hostility has been excited against 
this department of our government, which threatens the whole fa- 
bric with destruction; a discussion of the powers of the judicia- 
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ry produces an irritation incompatible with candid investigation; 
I will not enter upon such a discussion. 

If the court should be of opinion that the act in question is in- 
consistent with the nature and principles of our government, and 
repugnant to the letter of the constitution, all considerations of 
consequences will be out of the question.. They will no doubt 
declare that opinion, by sustaining this demurrer. 

That courts in the United States, are not only authorized, but 
bound to declare a law unconstitutional, when they believe it so, 
is a position to me so plain and reasonable, that I do not see how 
any man of common understanding can question it. Yet as this 
position has not only been questioned, but positively denied by 
men high in office in this country, to remove any doubts which 
this court might possibly entertain on the subject, [ will beg leave 
to read the argument of chief justice Marshal, in delivering the 
opinivn of the supreme court of the United States, upon this ques- 
tion, in the case of Marbury v. Secretary of State, before cited. 
And with the reading of this argument the counsel in support of 
the demurrer concluded his argument. 

The counsel for the plaintiff made no argument in reply—but 
relied altogether on the state courts throughout the union, having 
all acquiesced in and acted under the act of congress. THE 
coukT held the case under consideration until December term, 
1803, when the demurrer was overuled, and the jurisdiction of 
the court sustained. 

Pease, president, and Lockwood, associatejudge, for sustaining 
the jurisdiction of the court, and Vance and Alexander, associ- 
ates, against it. 

The defendant then demurred generally to the action, upon the 
principle that assumpsit was not the proper action, and at April 
term, 1804, the plaintiff’s counsel after consideration suffered a 
nonsuit. 
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An Address delivered at the opening of the Law Academy of Philadelphia, be- 
fore the Trustees and Members of the Society for the promotion of legal know- 
ledge, in the Hall of the Supreme Court, on Wednesday, tie 21st of February 
182]. 


BY PETER 8S, DUPONCEAU, LL. D. 
PROVOST OF THE ACADEMY. 
Published ai the request of the Trustees. 


Mr. PRrEsIDENT, GENTLEMEN, 


You are assembled for the. purpose of witnessing and encou- 
raging by your presence, the incipient efforts of the Law Acade- 
my of Philadelphia. Under your patronage we may indulge rea- 
onable hopes of succeeding at least in the attainment of the pri 
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mary object of its institution, which is no other than to stimulate 
the exertions of youth, towards acquiring an enlarged and liberal 
knowledge of the laws of our country. If this honest desire should 
alone be fulfilled, we shall not have laboured and you will not have 
bestowed yourcountenance and your supportin vain. Butourviews 
extend much farther. We have conceived the ambitious hope of 
being able, with your powerful assistance, to raise from this hum- 
ble seed a national school of jurisprudence, worthy of the high re- 
putation which the Pennsylvania bench and bar have justly ac- 
quired; we are convinced that it is in your power to raise our in- 
fant institution, by proper degrees, to this honourable rank, and 
make it gradually expand, until its beneficial influence shall be 
felt in the remotest parts of our union. This, we believe, you 
can do, because a national seminary of legal knowledge is abso- 
lutely wanted in this country, and cannot be much longer dispen- 
sed with; because the central situation of this city points it out as 
the fittest spot for such an establishment, and because there are 
talents here collected fully adequate to the important task. 

And why should not this honourable design meet with success 
equal to our wishes? What are the mighty obstacles in its way, 
if we have but the fixed will and a firm determination to persevere 
in our undertaking? Look at that medical school, the pride of 
our city and the honor of our country! Look baek to the time 
when it was first instituted, when the population of Philadelphia 
hardly amounted to twenty thousand souls, when there was but 
little communication between the thinly populated provinces of 
the British American Empire, and when it was still fashionable to 
believe that a regular education in any of the great branches of 
science could only be acquired in the schools of the mother coun- 
try. How difficult, how impracticable, how extravagant, I may 
say, must not the plan have appeared to vulgar and to timid 
minds? But Shippen and Morgan and Rush, the illustrious found- 
ers of that noble institution, thought otherwise. With eagle eyes 
they saw through the mists of futurity, they felt themselves car- 
ried along with their country in its rapid ascent imperceptible to 
minds of an ordinary stamp. ‘They passed through the storms of 
the revolution, still looking forward to their great object, and twe 
of them at least had the good fortune to live to see it accomplish- 
ed. While this country shall remain alive to the feeling of na- 
tional glory, while it shall continue to feel a pride in the memory 
of its illustrious citizens, the names of Shippen, Morgan and Rush 
shall be held in perpetual and grateful remembrance. 

Had those great men desponded because of the small number 
of their scholars and the gloominess of their first prospects,* we 
should now have to lament our inertness, when we saw, perhaps, 
some rival city in possession of that jewel, which we had in- 


* Dr. Rush used often to say in familiar conversation with his friends, that 
the Medical i rofessors of our University in the first years of its establishment 
had not “ salt totheir porridge.” 
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deed the power but not the spirit to acquire: And we may la- 
ment it in the present instance, if we do not steadily pursue the 
plan that we have begun upon. For the idea has gone forth, the 
necessity of an institution of this kind is felt every where, and de- 
pend upon it, America will have a national school of jurisprudence, 
and will gladly patronize such an institution, whenever it will find 
it established upon a rational plan, and with a reasonable prospect 
of success. 

It is true that we have ng model for the institution we contem- 
plate in the country whence we have derived the system of com- 
mon law under which we live. There, by what appears at first 
sight a strange anomaly, but which can nevertheless be satisfacto- 
rily explained, the civil law enjoys all the patronage of govern- 
ment, regular professorships for the instruction of youth in the 
principles of the Roman jurisprudence are established in the two 
great universities of Oxford and Cambridge, while the supreme 
law of the land appears to be neglected, and every attempt to raise 
seminaries for the education of its students has hitherto unac- 
countably failed. The Inns of court formerly so celebrated, have 
gradually degenerated from what they once were, no points are 
now mooted there, no regular exercise imposed upon the students, 
ne lectures delivered to them; in short no academical instruction is 
received within their walls, and those who wish to apply them- 
selves with success to the study of the law, are obliged to resort 
to the aid of private teachers. The inns of court are become inns 
in the literal sense of the word;lodgings and regular meals may 
be had there: but except that the students are allowed the use of 
an inconvenient library,* every instruction which the bare reading 
of those books cannot afford, must be sought for elsewhere. Even 
the examination of candidates for admission to the bar has be- 
come an empty formality. Nor has a better fate attended the 
celebrated chair which Mr. Viner’s munificence established at 
the University of Oxford. The great Blackstone appeared there 
as a bright meteor, and by a single course of lectures immortali- 
zed his name and rendered a signal benefit to the profession. He 
was followed by Mr. Wooddeson, haud passibus equis, and since 
that time a dead silence has reigned in the hall, where the com- 
mentaries were first read to an admiring audience. The Profes- 
sorship has become a sinecure. 

In a country so enlightened as England, where every branch 
of science is cultivated with unremitted ardor and exemplary 
success, such a state of things cannot exist without some adequate 
cause, and we will most probably find it in the peculiar nature of 
their legal and judiciary institutions. The civil law is a science 
founded on principles, and its application to particular cases is 
the result of fair deductions from general rules and maxims. 
No decision of a judge under such a system can be conclusive, in 


* The books are fastened to the shelves with iron chains. 
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analogous cases, unless It be traced to the fountain of the law by 
clear logical inference. For the law is always paramount to the 
opinion of the judges. It is evident therefore, that academical 
instruction, is the only means through which a competent know- 
ledge of the civil law can be acquired. The common law, on the 
contrary, rests on a different foundation. It is preserved as a 
sacred deposit, within the precincts of Westminster Hall, under 
the guardianship of twelve high priests, called judges, who alone 
have the right to deliver its oracles. "There you find no subordi- 
nate judiciary orders, until you come down to the most inferior 
magistrates, whose jurisdiction is every way restricted and cir- 
cumscribed and almost entirely confined to the trial of petty offen- 
ces, or to what in other countries is called the administration of 
the Police,* while all civil matters and the cognizance of great 
crimes are exclusively reserved to the supreme judges, whose ju- 
risdiction extends over the whole country. The law which they 
administer with the exception of a few statutes, the construction 
of which still rests with themselves, consists entirely of a series 
of their own and their predecessors’ decisions on particular cases. 
There is no appeal to the power of logic, or the supremacy 
of principles. Judicial opinions solemnly delivered, must not be 
impugned, for they are the law of the land, as much as if they 
had been enacted by the parliament with all the solemn forms of 
legislation. With a judiciary so constituted, it may be politic not 
to encourage academical schools of the national jurisprudence, 
lest ambitious professors and bold commentators should obtrude 
their private opinions, instil doubts into the minds of youth, and 
diminish the profound respect which the nation willingly pays to 
the responses of the judges. And indeed, the four great courts 
sitting at Westminster Hall, are themselves schools of the 
highest kind, from whom the assiduous student may acquire 
all the knowle -dge that he wants in aid of his private studies. The 
opinions of the judges given at full length as they have been since 
the days of lord Mansfield, with the reasons and authorities in 
support of each decision, are professional lectures from the best 
and purest source, which may well supercede the necessity of aca- 
deinical institutions, ina country so peculiarly constituted. 

But when on the other hand we consider the complicated orga- 
nization of our own country, we find an immense difference be- 
tween this order of things and that which exists in England. Here 
the common law has not and can never have, so long as our con- 
stitution subsists, such a sanctuary as is provided for it there 
nor such a body of high priests ‘entrusted with its exclusive 
guardianship. Nor is there here, as in that country, a sovereign 
legislature to whom alone it is permitted to lay her hand upon the 
ark and make such alterations as may be required in a succession 
of ages. Our union on the contrary, consists of twenty-three in- 


* However this may be in theory, it is certainly so in practice. 
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dependent states, and a federal government with limited powers. 
Each state, within a sphere that extends to all cases of ordinary 
legislation, has its own legislators, and its own judiciary estab- 


‘lishments, with a more or less graduated hierarchy, while Eng- 


land, as I have shown, knows only the highest and the lowest 
grades. Turn your eyes where you will, and you will find no 
where that common elevated source, whence the oracles of law 
may be received and diffused through the land. The jurisdiction 
of the supreme court of the United States is limited to few ob- 
jects, and their decisions are by no means in all cases -considered 
paramount and obligatory on the state judiciaries. “Twenty-four 
supreme courts, and an immense number of inferior ones, in va- 
rious gradations, are daily issuing their often contradictory de- 
crees, on points arising out of the law which is common to us all. 
I do not except Louisiana, where though the common law has 
not been established by name, its most essential principles have 
been necessarily introduced, and are constantly acted upon. Each 
state, moreover, possesses an independent legislature, with almost 
unlimited powers to alter and new model the system of laws, a 
power which they have not unsparingly exercised; so that the 
common law in its details has already suffered many considerable 
changes, and in process of time, unless speedy measures are taken 
to counteract or at least to direct that spirit of innovation which 
appears every where to prevail, will branch out into as many dif- 
ferent systems as there are states in the union, in which the great 
features of the parent jurisprudence will at last in vain be sought 
for. Those who have attended to the subject, have easily obser- 
ved in how many different ways the law has already been al- 
tered in the different states, under various customary and statu- 
tory modifications, But still it is the common law; it is still that 
law which stamps freedom and equality upon all who are subject 
to it, which protects and punishes with an equal hand the high 
and the low, the proud and the humble; it is that law, whose ma- 
gical wand bursts open the prison doors, and delivers in an instant 
the victims of arbitrary authority ; that law, which boasts of twelve 
invisible judges, whom the eye of the corruptor cannot see, and 
the influence of the powerful cannot reach; for they are no where 
to be found until the moment whien the balance of justice being 
placed in their hands, they hear, weigh, determine, pronounce, 
and immediately disappear, and are lost in the crowd of their fel- 
low citizens. In short, it is that law, whose benefits we all have 
felt, whose protection we all enjoy and which no description could 
so well represent to our minds as these two simple words the “ com- 
mon law.” 

To preserve at least, in their purity the essential parts of this 
admirable system; to exhibit it constantly as a whole, in the eyes 
of the studious youth of these United States; to instil its princi- 
ples into the minds of those, who at some future day will be cal- 
led to be the judges and legislators of the land, and by that means 
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to create an army of faithful sentinels, who will constantly watch 
over the sacred deposit in the states ‘which they may inhabit; to 
prevent rash innovations and inconsistent decisions in our nume- 
rous legislatures and courts of judicature, and secure as much as 

ossible an uniformity of jurisprudence in the land, is the great 
abject which those who have projected this institution had in 
view, an object, which, it must be acknowledged, is of the high- 
est importance to our country, and which, we are satisfied, cannot 
be obtained by any other means. 

In fact, what other method could be proposed under the cir- 
cumstances that I have described to preserve the purity of the 
law in our extensive country? Are we to wait for every spring 
and autumn ship from England for cargoes of decisions of the 
courts of Westminster Hall? This would be derogatory to our 
national independence ; and some states, among which is our own, 
have already shown their sense-of this proceeding by pruhibiting 
the reading in our courts of modern English adjudications. Are 
we to refer exclusively to that mass of decisions, which daily is- 
sue in the form of Reports from the presses of the different states? 
But those decisions are often contradictory and probably will be- 
come more so, unless there is a central point where those diver- 
gent rays may be collected and whence they may be diffused with 
additional light over the surface of the union. Or is each state 
to consider the decisions of ite own judiciary as the only pure 
sources of law, or are the judges to select at random from the 
English and American reporters, the doctrines that may best suit 
their momentary fancy? Any one of these methods will be sure 
to plunge us into a chaos, whence we shall never emerge, until 
some Justinian or Napoleon shall, sword in hand, establish uni- 
formity, by a code which will bear his name. 

The only sure preservative against these threatened evils, is 
the establishment of a national school of jurisprudence at some 
central point of the United States. It is through the minds 
of rising generations that the vast body of American citizens can 
be most effectually acted upon. With asuccession of able profes- 
sorsthe genuine spiritof ourlaw may be preserved through a series 
of ages ; legislative innovations, if not prevented, may be directed 
into a proper channel, and uniformity in judicial decisions may be 
in a great degree, if not entirely secured. The common law, by 
the mere force of circumstances, is becoming more and more, in 
England as well as here, but more particularly in this country, a 
science of principles, which appears from the great number of 
elementary books that have lately been published, in which a more 
luminous order, a more regular method, and a greater freedom of 
opinion display themselves than were formerly met with in works of 
this description. The immense increase of buiky reports which has 
lately taken place and does not seem likely to diminish, will at last 
drive the student in despair to compilations and the works of pri- 
vate jurists, and thus will most probably be subverted the ancient ba- 
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sis of the jurisprudence of England and that system of judiciary 
legislation which. has been preserved there for so many ages. 

If things should take this course, it may perhaps be wise in the 
English nation at no very remote period, to establish law schools 
for themselves, But with this we have no concern. It is enough 
that the necessity of such an establishment in this country has 
been clearly and I hope satisfactorily pointed out to you. 

While the organization of our judiciary renders it impossible to 
pursue the anti-scholastic system which England has hitherto fol- 
lowed; on the other hand it is free from the obstacles which 
would render our plan, in its full extent, absolutely impracticable 
in that country. here the civil law, which, though subordinate, 
is still a part of their general system is exclusively studied, adminis- 
tered and practised bya different body of men, from the professors of 
the common law. Hence have arisen jealousies and feuds be- 
tween the civilians and common lawyers which are not entirely 
composed to this day. The two professions are strangers and in 
a manner hostile to each other. The common lawyer looks down 
upon the civil law with a mixed feeling of contempt and dislike,* 
while the civilian, proud of the protection of his government and 
of the superior elegance of Justinian’s code, smiles at what he 
calls the barbarous jargon of Westminster hall. . Yet those two 
systems, though different in many respects, assimilate more than 
is generally believed, and at anv rate they are both, as they res- 
pectively apply, constituent parts of the general jurisprudence of 
the land. We have in this respect an immense advantage over 
the English nation; the administration of the civil and the com- 
mon law is committed to the same judges and the same body of 
jurists is called upon to practise both. Hence it becomes neces- 
sary to our practitioners to become acquainted with the two codes, 
by which means the law will become in their hands a more ex- 
panded and more liberal science. ‘The truits of the study of the 
civil law, which has lately become fashionable among us, are al- 
ready to be perceived in erudite works of jurisprudence, and in 
the able decisions of federal aud state judges who have shown 


* The source of this feeling lies deep in the history of the country. The ef- 
forts which were made in former times to introduce the civil law into England, 
were with a view to destroy the liberties of that nation. The attachment of 
the clergy to the Roman code, was not so much on account of its admirable 
theory uf contracts, as of the imperial texts in favour of the unlimited authority 
of church and king, and the ad:ninistration of justice without a jury, on the mo- 
dels of the star chamber and high commission courts, which plainly showed 
what would have been the judicial organization of the kingdom, if their doctrines 
had prevailed. Nor can we blame the English nation for entertaining the same 
jealousy, even at the present day, when we consider the tendency of monarchi- 
cal governments to arbitrary power. In this republican country, no such dan- 
ger is to be dreaded, and eur common lawyers may become acquainted with 
the civil law, and profit by its knowledge, without any fear of the introduction 
of monarchical principles, or of the torture being preferred to trial by jury. 
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by their examples what advantages may be derived from an ac- 
quaintance with that beautiful system of moral philosophy ap- 
plied to human affairs. 

The common law, the civil law* the law commercial and ma- 
ritime, the law of nature and nations, the constitutional and federal 
_lawof our country and the jurisprudence of the differentstates, form 
together the aggregate of the great body of American law. It is 
impossible that sucha vast, such a diversified field of knowledge can 
be well or successfully cultivated without the aid of academical 
instruction. Therefore we may hope in time, if success attends 
this institution, to see its chairs filled with professors of each of 
these branches of our noble science. 

Ever since the establishment of the federal constitution, the ne- 
cessity of academical instruction for the students of the law has 
been felt throughout the United States. It was not long after that 
memorable epoch, that the late judge Wilson gave his celebrated 
lectures, which if he had continued, would have laid an excellent 
foundation for the edifice that we are now endeavouring to raise. 
Untoward circumstances prevented him from longer giving way 
to the zeal by which he was animated, and the country will long 
lament that as a professor he was only shown to the legal world. 
Fata eum tantum ostenderunt. Bi 

The exertions of judge Reeves were remarkably successful in 
establishing in Connecticut a respectable law school, consisting of 
students from all parts of the union. This is a proof of the ea- 
gerness with which the country is disposed to support and pa- 
tronize similar institutions. But we are informed that judge 
Reeves has given up his professorship, and that it has fallen into 
other hands, with what success we know not. 

In the University of Cambridge, in the state of Massachusetts, 
there is a law chair established, where lectures are regularly deli- 
vered by two professors of eminent knowledge and talents,t but 
not on different branches of the law. If that justly celebrated se- 
minary were situated elsewhere than in one of the most remote 
parts of our union, there would be no need, perhaps, of looking 
to this city for the completion of the object which we have in 
view. Their own sagacity would suggest to them the necessity 
of appointing additional professors for each important branch of 
our legal system, and thus under their hands would gradually rise 
a noble temple dedicated to the study of our national jurispru- 
dence. But their local situation, and that alone, precludes every 
such hope ; for otherwise the world well knows that they are nei- 


* As far as it is a part of our legal system; for there ought to be a selection of 
those titles that are proper to be taught in our schools of jurisprudence and the 
rest if studied at all, should only be considered as a matter of mere curiosity. 
For this reason, it is suggested that a republication of those parts of the En- 
glish translation of Domat’s Civil Law, which are of real use, and are not in op- 
position to our national institutions would be found of great advantage to the 
profession. It might be comprized in one octavo volume. 

t The honourable chief justice Parker, and the honourable Asahel Stearns, 
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ther wanting in inclination or ability to pursue any great object 
that may redound to their fame and the benefit of their country. 

Not ba since, our fellow-citizen Charles W. Hare, deeply 
impressed with a strong sense of the necessity of regular legal in- 
struction, and moved by motives of the purest patriotism, accept- 
ed the appointment of law professor in the university of this state, 
which had been vacant since the resignation of judge Wilson, and 
gave a course of gratuitous lectures, in which he displayed those 
brilliant talents with which nature and a refined education have 
endowed him. Unfortunately for us, his private affairs called 
him to another part of the world, and thus was his useful career 
at least interrupted. By these examples we see that the most emi- 
nent talents have been successively exerted in these United States 
to attain that great object which the country imperiously calls 
for, which must at some day or other be carried into execution, 
and the honour of ‘effecting which riow courts your acceptance. 
In time, when this institution shall have attained a sufficient de- 
gree of maturity, it may be annexed to the University of Penn- 
sylvania, and shine there by the side of our celebrated medical 
school; but the first efforts must be made by the profession, and 
our infant academy must be reared under its wings, until it shall 
be worthy of being presented to our alma mater, who, I am con- 
vinced, will be disposed, in the mean time, to afford us all the 
aid in their power. 

If I have succeeded in convincing you, gentlemen, not only of 
the importance, but of the necessity of this institution, I may in- 
dulge a hope that you will be disposed to support it with your 
patronage.* Feeble as it may at present appear, if you are but dis- 
posed to encourage it, it will rise with gigantic steps, and in the 
end realize the fondest hopes of its patriotic founders. It origi- 
nated with a society of young students, who weekly met together 
under the denomination of a Law Society for the discussion of 
legal questions. Societies of this description have long existed in 
London among the students in the Temple; but their object has 
been rather to exercise themselves in public speaking than to in- 
crease their knowledge of jurisprudence. For it is but little, after 
all, that unpractised scholars can communicate to each other. Simi- 
lar societies have been established in this city from time to time; 
but none of them have been able to boast of long duration. At 
last a number of young gentlemen met together last autumn for 
the same purpose, sensible of the inefficacy of similar associations 
for the purpose of solid learning, fell upon the idea of engaging 
an elder barrister to preside at their meetings and direct their 
exercises. Being honoured with an application from this society 
to accept the office of their president, it struck me at once that 
upon this foundation a school of jurisprudence might be raised, 
which, if successfully and firmly established, would redound to 
the honour of the state and the permanent advantage of the coun- 


* The bar of Philadelphia was present by invitation. 
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try. I, therefore, accepted their invitation, and communicated te 
them the object I had in view, which I had the pleasure to find 
not only met with their approbation, but excited their warmest 
zeal, which was displayed in their efforts to carry it into effect. 
A committee was appointed from their body, with whom I con- 
sulted for several weeks, and when our plan was considerably 
matured, we associated to ourselves a few members of the bar, 
with whom, after much consultation, the project was settled, 
which has been since carried into execution. It was agreed to 
form a society of such members of the profession as should be 
inclined to join it, and that the Law Society, erected into a law 
academy, should be annexed to it, and subjected to regular dis- 
cipline under a provost and vice-provost, and a board of trustees 
elected by the society, which was to be styled * The Society for 
the promotion of legal Knowledge and Forensic Eloquence.” 
Success has hitherto answered our most sanguine expectations. A 
considerable number of the honourable judges and members of 
the bar have joined our association. It was thought proper, to 
avoid delay, to name at once the officers of -the society until the 
month of May next, when a general election shall take place. A 
charter of incorporation was obtained, which, with our constitu- 
tion, has been published in one of the newspapers of this city. On 
the part of the young gentlemen who composed the Law Society, 
not only no obstacle was thrown in our way, but, with an alacrity 
and zeal that does them the greatest honour, they unanimously 
agreed to surrender their independence at the shrine of science, 
and to submit to academical discipline for the sake of promoting 
their improvement in knowledge. On the first invitation, they, 
without hesitation, formed themselves into a law academy to be 
annexed to our society, agreeably to the provisions of its institu- 
tion. Itis to be remarked that the Law Society was not entirely 
composed of young students, but that several of them had been 
called to the bar, and desired to remain members of the academy, 
for the encouragement of their junior brethren. Although but a 
few weeks have elapsed since this academy has been established, 
I have the pleasure to state that it has received and is receiving a 
constant accession of members. We have every reason to expect 
that its numbers, already considerable,* will continue to increase. 
The youth of the United States are peculiarly adapted to re- 
ceive instruction and profit by it. They are sensible, intelligent, 
have quick perceptions, and are exemplarily docile and tractable. 
The medical school of this city offers a striking example of their 
thirst after knowledge, and the able physicians that it has produced 
are proofs of their talents and capacity for learning. With such a 
foundation, hardiy any plan for an academical establishment will 
appear extravagant. Give our youth but free access to the temple of 


* There were at the time thirty regular and eighteen honorary members ; the latter at- 
tending the exercises occasionally, but without being liable to fines for non-attendance. 
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science, and vou will see them flock to it in such numbers as will 
astonish you. On this expectation, and the hopes of your patron- 
age, this institution has been raised. Give it but reasonable en- 
couragement, and you will wonder at the work of your own 
hands. 

The means which are to produce these great effects are very 
simple. Small as are the contributions required of the members 
of the Society for the promotion of legal Knowledge, yet their 
aggregate is of infinite importance in the infancy of this establish- 
ment. It is therefore to be wished that all the members of our 
profession should come into this. association, so that the academy 
should derive from it not only the benefit of a trifling pecuniary 
aid, but the more important one of their support anu countenance. 
The students of law should also be induced to become fellows of 
the academy, for on its increase depends the success of the insti- 
tution, which, as its numbers augment will at first be able to 
support, and at last gradually to raise itself to the contemplated 
height of greatness and prosperity. 

At present its resources for instruction rest on the exertions of 
the provost and vice-provost. The former exercises of the Law 
Society are continued; the students once in every week dis- 
cuss a legal question before the presiding member of the faculty, 
who at the next meeting delivers to them his opinion, not in the 
form of a judicial decision, but of a law lecture on the particular 
subject to which the question refers, It is, moreover, contem- 
plated to require of the members readings or dissertations on va- 
rious points of the law. Here we have already all the exercises 
that ever were in use in the English imns of court, the mooting of 
points and the law readings; and if our academy in its infancy 
offers the same means of instruction that that celebrated university, 
as Fortescue and lord Coke style it, ever did in its best days, it is 
worth the student’s while to attend it. But there is every reason 
to hope that we shall in time be able to add the lectures of regular 
professors; for it is evident, that as our academicians increase in 
numbers, they will more and more acquire the capacity to sup- 
port their own establishment. In the mean time, it is much to be 
wished, that those gentlemen of the profession, who unite capacity 
and leisure, would now and then condescend to deliver to the aca- 
demy occasional lectures on topics of their own choice, remem- 
bering on what slender foundation our medical school was first 
established, and the success which followed the zeal and perse- 
verance of its founders. 

It is only by united efforts that any important design can be 
brought to a successful issue. We have the happiness to number 
among the patrons of this institution all the honourable judges of 
the supreme court of this state, several of those of the inferior 
courts, and a considerable portion of the members of our bar. 
The plan having been conceived by a few, and hurried in its ex- 
ecution, in order not to lose the opportunity of obtaining a char- 
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ter of incorporation from the court which was then sitting, it has 
been impossible to consult many of our respectable brethren whose 
advice we would with pleasure have availed eurselves of. We 
hope, however, that the opportunity we have missed is not lost, 
and that the more general aid and support of the profession will 
not be wanting to an institution which has for its object the pro- 
motion of the legal science, and the honour of those who pro- 
fess it. 


GENTLEMEN OF THE LAW ACADEMY, 

I turn to you with pleasure, as the pillars on which our institu- 
tion rests. You are the corner-stones of the edifice; with your 
zealous co-operation every hope may be indulged; without it 
every endeavour of the venerable patrons of the establishment 
must fail; for it is in vain to support those who will not support 
themselves. Continue, therefore, to show yourselves worthy of 
the honour of being considered as the founders of a national law 
school in the United States. Pursue your studies with increased 
diligence, that the academy may one day point to you with pride 
and say, “‘ these were our pupils.” Endeavour to increase your 
numbers by persuasion and by example; for that is the foundation 
on which we must build, and remember that every additional stu- 
dent who now joins the academy, is a new and important pledge 
of its future success. Be not deterred by the fears of the weak 
or timid, but persevere with steady courage in the work that you 
have begun, and may the Great Legislator of the universe bless 
and ‘direct our endeavours to promote a science which, under the 
revelations of his divine will, is the surest guide to lead mankind 
into the ways of justice and righteousness. 

We shall now proceed to our exercises. 





_— 


DEO ADJUVANTE. 


Constitution of the Society for the Promotion of legal Knowledge and Forensie 
Eloquence. 


(Incorporated 12th January, 1821.) 


As there is nothing which can tend so effectually to ensure the 
permanence and preserve the purity of that excellent system of 
laws under which it is our pride and happiness to live, as to afford 
to that portion of our studious youth who intend to devote their 
lives to the legal profession, every possible means by which they 
may acquire, not a slight or superficial, but a deep and correct 
knowledge of that science which, next to that of divine things, is 
the firmest support of virtue and morality, and which, when well 
understood, and its precepts duly enforced, is the protection of 
the weak and the terror of the wicked ; and it being also the opi- 
nion of many grave, sober, and judicious men, that the mode of 
legal education which is at present pursued, although not without 
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its advantages, yet is not of itself sufficient to produce all the ef- 
fect which might be obtained if it were connected with a more 
scientific and academical system of instruction ; whereby not on- 
ly a greater degree of jurisprudential knowledge might be acqui- 
red, but the students might also be exercised in the art of public 
speaking, so as to unite the talent of the orator with the science 
of the jurist. Desirous, therefore, of promoting, as far as in us 
lies, an object so important to society at large, and so honourable 
to the legal profession, we, the subscribers have agreed to associ- 
ate, and by these presents do associate together, in manner and 
under the rules, terms, and conditions following: that is to say— 

Armtict_E I. This association shall be styled: ‘‘ The Society for 
the Promotion uf Legal Knowledge and Forensic Eloquence.” 

Art. II. The society shall consist of judges of the courts of 
the United States and of this state, of attorneys and counsel- 
lors at law, and of students of law having attained the age of 
twenty-one years, all residing within this commonwealth. No 
other person shall be admitted to membership. The board of 
trustees may, however, admit honorary members from other 
states, provided they be of the legal profession. 

Art. III. The officers of the society shall be a president, a 
vice-president, and five trustees, a secretary and a treasurer, to be 
annually elected by the society by ballot on the second Monday 
of May. 

pend IV. The president and vice-president of the society, the 
provost and vice-provost of the Law Academy hereinafter pro- 
vided for, and the five trustees hereinbefore mentioned shall con- 
stitute a distinct board to be styled “the Board of trustees of 
the Society.”” They shall meet onthe second Tuesday of every 
month, and five members shall be a quorum for the transaction of 
business. The president shall preside at the meetings of the 
board of trustees, and in his absence the vice-president, provost, 
or vice-provost, in order of succession. In the absence of the 
president, vice-president, provost, and vice-provost, the members 
present shall appoint a president pro hac vice. The board of trus- 
tees shall be at liberty to expend one hundred dollars per annum; 
but no other monies shall be disposed of without a specific appro- 
priation by the society. 

Art. V. The secretary shall be ex officio secretary of the board 
of trustees; but he shall not be a member of the board while he 
holds the office of secretary. 

Art. VI. The treasurer shall give such security for the faith- 
ful performance of his duties as shall be required by the board of 
trustees. 

Art. VII. The society shall hold four stated meetings in every 
year, to wit:—on the second Mondays of May, August, Novem- 
ber, and February. Special meetings may be convened by reso- 
lution of the society or by order of the president. Fifteen mem- 
bers shall be a quorum for the transaction of business, The pre- 
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sident, and in his absence, the vice-president, and in the absence 
of both, a chairman to be chosen by the members present, shall 
preside at the meetings of the society. 

Art. VIII. Every member of this society shall, on his admis- 
sion, sign the constitution and pay to the treasurer the sum of 
five dollars as an entrance contribution, and thereafter annually, 
at the meeting of the society on the second Monday of May the 
sum of three dollars. 

Art. IX. New members may be admitted by the trustees. 
The elections shall, in such cases, be by ballot, and at least four 
votes shall be necessary for an election. The a/umnz of the acade- 
my hereinafter mentioned shall, on their arriving at the age of 
twenty-one years, be of right members ef the society, on signing 
the constitution and paying the entrance contribution. 

Art. X. There shali be annexed to the society, under its pa- 
tronage and direction, a Law Academy, which shall consist of 
students at law and such junior practitioners at the bar residing 
within the city and county of Philadelphia as shall be willing to 
become members thereof. The faculty of the academy shall con- 
sist of a provost, a vice-provost, and such professors as may be 
hereafter provided for by the board of trustees. The provost and 
the vice-provost shall be annually elected by ballot by the mem- 
bers of the academy on the second Thursday of May from among 
the members of the society who shall have practised at least ten 
years in the supreme court of the state of Pennsylvania; but they 
shall not enter upon the duties of their respective offices until 
they shall have been approved of by the board of trustees. 

Art. XI. The academical year shall commence on the first 
Thurday in May in every year, on which day there shall be a 
public commencement under the direction of the faculty, at which 
the members of the academy shall perform such exercises as the 
board of trustees shall direct. 

Art. XII. By-laws may be enacted, altered, and amended by 
the society ; but no alteration or amendment shall be made unless 
a proposition for the same shall have been submitted at a stated 
meeting previous to that at which it shall be acted upon and final- 
ly agreed to by two-thirds of the members present. 

Art. XIII. Alterations or amendments may be made to this 
constitution in the same manner as prescribed in the preceding 
article for the by-laws. 


SCHEDULE. 


The following named members shall respectively fill the offices 
attached to their respective names until the second Monday in 
May next, when the first annual election shall be held, viz. 

President —Honourable William Tilghman, LL. D. 

Vice-president.—William Rawle, Esq. 

Provost.—Peter S, Duponceau, LL. D. 

Vice-pravost.——James Gibson, Esq. 
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Trustees.—Charles Chauncey, Esq. Thomas Kittera, Esq, 
John M. Scott, Esq, Bloomfield M‘Ilvaine, Esq. John Keating, 
jun. Esq, 

Secretary,—John K. Kane, Esq. 

Treasurer.—Benjamin Tilghman, Esq. 


The law society now existing in the city of Philadelphia under 
the presidency of Peter Stephen Duponceau, Esq. is invited to 
form itself into a law academy to be annexed to this’society under 
this constitution, and upon their evidencing such intention by a 
resolution entered upon its minutes, shall be admitted and consi- 
dered as such, and its members entitled to all the rights and pri- 
vileges thereto belonging. 


PENNSYLVANIA SUPREME COURT. 


The Commonwealth ex relatione Foseph Chew et al. v. Fohn 
Carlisle. 


Conspiracy. A combination is criminal when the act to be done has a necessary 
tendency to prejudice the public, or to oppress individuals by unjustly sub- 
jecting them to the power of the confederates. 


Tue relaters were brought by habeas corpus before Mr. Fustice 
Gibson at the sittings at nzsz prius for the city and county of 
Philadelphia, on the 5th of February 1821. The return set forth, 
that the relaters were in custody under a commitment from alder- 
man Barker, on a charge of conspiracy by the oath of a certain 
Peter Voorhees. It appeared they were master ladies shoemakers, 
and that they had agreed with each other not to employ any jour- 
neyman who would not consent to work at reduced wages: but it 
also appeared, that the object went no further than to re-establish 
certain rates which had prevailed a few months before, from 
which, there was reason to believe, the employers had been com- 
pelled to depart, by a combination among the journeymen. A 
motion to discharge on the ground that a combination to regulate 
wages is no offence by the common law cf Pennsylvania, was now 
argued by Brown and King for the relaters, and Scott and Dallas 
for the commonwealth. 

Gibson F. Unless it clearly appears that a prisoner brought up on 
habeas corpus is entirely innocent, the judge is bound to bail or re- 
mand. But difficulty or hesitation as to the law arising from facts 
indisputably established, is not that kind of doubt of guilt, which 
justifies in refusing to discharge, where the mind inclines after full 
consideration to pronounce in favour of innocence. On all questions 
of law, arising in the course of the investigation, the prisoner is en- 
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titled to the benefit of the judge’s decision; and although he may 
regret the necessity of encountering an unsettled principle without 
the assistance of his brethren; yet, being legally competent, he is 
bound to meet all questions of law; for he trifles with the rights 
of the prisoner and the liberties of the citizen as secured by the 
habeas corpus act, when from timidity he delegates his functions, 
to another tribunal, and #@fuses to decide on the only ground on 
which the prisoner rests h?$ claim to be discharged. ‘The argu- 
ment then that I am bound to remand if I have the least doubt, 
holds only as to doubt of the truth of the facts in evidence, with 
respect to which the commonwealth as well as the prisoner has a 
right to go before a grand jury who are the constitutional judges 
in that particular: but as to refusing to decide necessary questions 
of law I have no discretion. 

In no book of authority has the precise point before me been 
decided. Rex v. the taylors of Cambridge is found in a book 
(8 Mode 10) which can claim nothing beyond the intrinsic evidence 
of reason and good sense apparent in the cases it contains. In the 
trial of the boot and shoemakers of Philadelphia, there was no 
general principle distinctly asserted, but the case was considered 
only in reference to its particular circumstances, and in these it 
materially differed from that now under consideration: And in 
the trial of the journeymen cordwainers of New York, the mayor 
expressly omits to decide whether an agreement not to work, ex- 
cept for certain wages, would be indictable per se. There are, 
indeed, a variety of British precedents of indictments against 
journeymen for combining to raise their wages; and precedents 
rank next to decisions as evidence of the law; but it has been 
thought sound policy in England to put this class of the commu- 
nity under restrictions so severe, by statutes that were never ex- 
tended to this country, that we ought to pause before we adopt 
their law of conspiracy as respects artisans, which may be said, 
to have, in seme measure, indirectly received its form, from the 
pressure of positive enactment, and which therefore may be en- 
tirely unfitted to the condition and habits of the same class here. 
An investigation of the principles of the law which declares the 
offence, then, becomes absolutely necessary to a correct decision 
in this particular instance; and I at once proceed to it: Whether 
there are not questions of fact proper for the consideration of a 
jury, as being material to the relaters’ defence, may, in case I find 
myself bound to remand them, be a fit question for consideration. 

The unsettled state of the law of conspiracy has arisen, as was 
justly remarked in the argument, from a gradual extention of the 
limits of the offence; each case having been decided on its own 
peculiar circumstances, without reference to any pre-established 
principle. When a combination had for its direct object to do a 
criminal act; as to procure the conviction of an innocent man 
(the only case originally indictable, and which afterwards served 
as a nucleus for the formation of the entire law of the subject) 
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the mind at once pronounced it criminal. So where the act was 
lawful, but the intention was to accomplish it by unlawful means; 
as where the conviction of a person known to the conspirators to 
be guilty, was to be procured by any abuse of his right to a fair 
trial in the ordinary course. But when the crime became so far 
enlarged as to include cases where the act was not only lawful in 
the abstract but also to be accomplished exclusively by the use of 
lawful means, it is obvious that distinctions as complicated and 
various as the relations and transactions of civil society became 
instantly involved, and to determine on the guilt or innocence of 
each of this class of the cases, an examination of the nature and 
principles of the offence became necessary. This examination 
has not yet been very accurately made; for there is, in the books, 
an unusual want of precision in the terms used to describe the 
distinctive features of guilt or innocence. It is said the union of 
persons in one common design is the gist of the offence: but that 
holds only in regard to a supposed question of the necessity of 
actual consummation of the meditated act; for if combination 
were, in every veiw, the essence of the crime, it would necessarily 
impart criminality to the most laudable associations. It is said 
in Leache’s note to Hawkins b. 1. ch. 72. § 3, that the conspiracy 
is the gist of the charge, and that to doa thing lawful in itself 
by conspiracy is unlawful; but that is begging the very question, 
whether a conspiracy exists, and leaves the inquiry of what shall 
be said to be doing a lawful act by conspiracy, as much in the 
dark as ever. Mr. Chitty in his Criminal Law, (vol 3 page 1139) 
the best compilation on the subject extant, very truly says there 
are many cases, in which an act.would not be cognizable by law 
if done by an individual, that would, nevertheless, be the subject 
of an indictment, if effected by several with a joint design: yet 
he too, says the offence depends on the unlawful agreement and 
not on the act which is to follow it: the act when done being but 
evidence of the agreement. From this it might be inferred that 
the act can operate only to show that an agreement of some sort 
has taken place, but not by its nature or object to stamp the cha- 
racter of guilt on it: but Chitty himself admits that it is impos- 
sible to conceive a combination, merely as such, to be illegal. It 
will therefore be perceived that the motive for combining, or, what 
is the same thing, the nature of the object to be attained as a con- 
sequence of the lawful act is, in this class of cases, the discrimi- 
native circumstance. Where the act is lawful for an individual 
it can be the subject of a conspiracy when done in concert, only 
where there is a direct intention that injury shall result from it, or 
where the object is to benefit the conspirators to the prejudice of 
the public or the oppression of individuals, and where such pre- 
judice or oppression is the natural and necessary consequence. 
To give appropriate instances respectively referable to each branch 
of this classification of criminal intention:—if a number of per- 
sons should combine to establish a ferry, not from motives of 













Ka ty A AOI 


nent en ets, Sho 





aS eee 


oe eat tees Sat 


228 Conspiracy. 


public or private utility, but to ruin or injure the owner of a 
neighbouring ferry, the wickedness of the motive would render the 
association criminal, although it is otherwise where capital is 
combined, not for purposes of oppression, but fair competition 
with others of the same calling.—So with respect to the other 
branch: if the bakers of a town were to combine to hold up the 
article of bread, and by means of a scarcity thus produced, extort 
an exorbitant price for it, although the injury to the public would 
be only collateral to the object of the association, it would be in- 
dictable; and to one or other of these, may the motive in every 
decided case be traced. Thus a combination to marry under 
feigned names was criminal, because the object was to affect the 
interest of a particular parish under the poor laws, or to injure 
an individual by setting up a colourable title to his estate: An 
agreement between the officers of an army to throw up their com- 
missions simultaneously in a time of public danger, or between a 
number to hiss a play, right or wrong, was indictable; because 
there was an unmixed motive of mischief to the public or an in- 
dividual. So, on the other hand, in a confederacy to raise the 
price of the funds, to sell bad liquors, or to procure the release 
of a prisoner by entering insufficient bail, the motive is not preju- 
dice to the public or an individual, but undue gain to the con- 
federates or their friends; which is unlawful only in reference to 
the means used to procure it. I take it, then, a combination is 
criminal wherever the act to be done has a necessary tendency to 
prejudice the public or to oppress individuals by unjustly subject- 
ing them to the power of the confederates, and giving effect to 
the purposes of the latter, whether of extortion or mischief. Ac- 
cording to this view of the law, a combination of employers to 
depress the wages of journeymen below what they would he, if 
there were no recurrence to artificial means by either side, is 
criminal, ‘There is between the different parts of the body poli- 
tic, a.reciprocity of action on each other, which, like the action of 
antagonizing muscles in the natural body, not only prescribes to 
each its appropriate state and condition, but regulates the motion 
of the whole. The effort of an individual to disturb this equili- 
brium can never be perceptible, or carry the operation of his in- 
terest on that of any other individual beyond the limits of fair 
competition; but the increase of power by combination of means, 
being in geometrical proportion to the number concerned, an as- 
sociation may be able to give an impulse not only oppressive to 
individuals but mischievous to the public at large; and it is the 
employment of an engine so powerful and dangerous, that gives 
criminality to an act that would be perfectly innocent, at least in 
a legal view, when done by an individual. ‘The combination of 
capital for purposes of commerce, or to carrv on any other branch 
of industry, although it may in its consequences indirectly ope- 
rate on third persons, is unaffected by this consideration, because 
it is acommon means in the ordinary course of human affairs, 
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which stimulates to competition and enables men to engage in 
undertakings too weighty for an individual. It would, I 
grant, be impossible for the employers in any branch of manu- 
factures to produce a permanent depression of.wages, because 
others would find it their interest to embark in the business on 
more liberal terms; and as these, by a just compensation for labor, 
would have a monopoly of all the journeymen, they would ulti- 
mately ruin those who should adhere to the system of depression. 
The competition of interest must eventually break up every com- 
bination of the kind. But though every plan of coercion must 
recoil on those who put it in practice, it may occasion much tem- 
porary mischief to others. The journeymen are compelled to 
enter, with their employers, into “ the unprofitable contest of who 
can do the other most harm,” or submit to work for such prices 
as the latter may choose to give. Hence precisely the same op- 
pressive consequences to this class, as would result to the com- 
munity from a confederacy among the bakers to extort an exorbi- 
tant price for bread, which every one will acknowledge to be in- 
dictable. ‘The labouring classes purchase their bread with their 
labour, or, what is the same thing, they give their labour for the 
money with which they purchase bread, and it is evident the more 
labour is depreciated, the more of it will be required to purchase 
any given quantity of bread. It must be evident therefore that 
an association is criminal when its object is to depress the price 
of labour below what it would bring, if it were left without arti- 
ficial excitement by either masters or journeymen, to take its 
chance in the market. But the motive may also be as important 
to avoid, as to induce an. inference of criminality. The mere act 
of combining to change the price of labour is, perhaps, evidence 
of impropriety of intention, but not conclusive; for if the accused 
can show that the object was not to give an undue value to labour 
but to foil their antagonists in an attempt to assign to it, by sur- 
reptitious means, a value which it would not otherwise have, they 
will make out a good defence. In the trial of the journeymen 
shocmakers of Philadelphia, the recorder, a lawyer of undoubted 
talents, instructed the jury that it was “no matter what the de- 
fendants? matives were, whether to reszst the supposed oppression 

of their masters, or to insist upon extravagant wages;” but this, 
although perfectly true as applicable to that case, where the com- 
bination was intended to coerce not only the employers but third 
persons, is not of universal application. A combination to resist 
oppression, not merely supposed but real, would be perfectly in- 
nocent: for where the act to be done and the means of accom- 
plishing it are lawful, and the object to be attained is meritorious, 
combination is not conspiracy. It is a fair employment of means 
not criminal in the abstract, but only so when directed to the at- 
tainment of a criminal object; and it is therefore idle to say the 
law affords a remedy to which the parties must recur: the legal 
remedy is cumulative, and does not take away the preventive 
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remedy by the act of the parties. It would be an assumption of 
the question to say it is criminal to do a lawful act by unlawful 
means, when the object must determine the character of the 
means. It must therefore be obvious that the point in this case 
is whether the relaters have been actuated by an improper motive; 
and that, being a question purely of fact, I am bound to refer its 
decision to a jury, the constitutional tryers of it; but as I was ne- 
cessarily led into an examination of principles that might have an 
unfavourable operation on the relaters, I owed it to them, particu- 
larly as there was some evidence of combination on the part of 
the journeymen who prosecute, to state also those principles that 
may possibly operate in their favour; so that the cause may go 
before the proper tribunal unprejudiced by any observations of 
mine. In the mean time I am bound to remand them. 

On hearing this decision the relaters applied to be discharged 
on entering into recognizance for their appearance at the next 
session of the mayor’s court, and the counsel for the commonwealth 
consenting, they were accordingly bound in $200 each. 


INSTRUCTIONS TO REPRESENTATIVES. 


Mr. Hopkinson’s Speech on the Question whether a Representative is bound to 
obey the Instructions of his Constituents, January, 1817. 


Mr. Hopxrnson observed, that whatever might be the result 
in which this discussion should end, he rejoiced the. house had 
not obeyed the impulses of some of the members, and entered 
upon it on the first meeting of congress, before, indeed, we were 
fairly seated in our places. It would have been so much like be- 
ing driven to action by a panic; so much like legislating with the 
enemy at the gate; so much like capitulating to a mob, that it 
must have sunk the house very low in the estimation of that’peo- 
ple we are so solicitous to please and propitiate. The character 
and dignity of the national legislature required a very different 
sort of proceeding; and Mr. H. was happy that the appearance, 
at least, of calmness and deliberation had been afforded to what- 
ever decision might ultimately prevail. On what is called the 
compensation law, Mr. H. did not mean to say a word; for as it 
seemed to be resolved, much against his judgment, to repeal the 
law of the last session, and the question now was a mere question 
of dollars and cents, a question whether a blank should be filled 
with six, seven, or eight dollars, it was so wholly indifferent to 
him now it was filled, that on such a subject he would not have 
asked the attention of the house for a moment. But a question of 
more value and importance had arisen, somewhat incidentally in 
the debate. I mean, whether in a representative republican go- 
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vernment, a representative in the national council is bound to 

obey the instructions of his constituents on any proposed measure? 

This, in truth, has become the main question: for so many mem- 

bers have avowed that their own private judgment opposes the 

i repeal of the law, and yet they will vote for the repeal, because 

4 they tink the voice of their constituents demands it, and they 

q believe themselves bound to obey that voice, that to convince 

them they are bound by no such obligation, and restore them 

the exercise of their own will and judgment, is to prevent the re- 

peal of the law in question. Mr. H. said he would distinctly state 

the question before he offered his remarks upon it. It is this: 

whether, in a government like ours, a representative is bound ab- 

solutely to obey the instructions of those who elected him, on any 

proposed measure? Mr. H. had no idea of entering upon the 

broad and general ground which this inquiry opens, not only on 

account of the lateness of the hour, but also because it was fami- 

liar to every man who had given any attention to political disqui- 

sitions. Mr. H’s intention was to reply to some of the arguments 

advanced in the course of this debate, particularly by an honoura- 

ble gentleman from Virginia. But his main object was to show, 

and he thought it might be unanswerably demonstrated, that in 

principle and in practice, there is no difference, not the least, on 

this subject, between those gentlemen who profess such profound 

reverence and such implicit obedience for, the people and their 

voice, however uttered, and those gentlemen who claim the right 

of thinking, and judging, and acting for themselves, although they 

may not always, in so doing, chime in harmony with the popular 

tune. I wish, then, that these gentlemen may go fairly together 

before the people, with no claims of superiority in this respect, 

on either side. I will not say or imagine that the honourable 

gentlemen who so stoutly maintain the popular ground, mean to 

deceive the people by professions which seem to offer up every 

thing to the will of the people: to submit themselves, in the lan- 

guage of one gentleman, bound hand and foot, to the disposal of 

their constituents, while the limitations they put to their obedi- 

ence, destroys all its efficacy. No, sir, these gentlemen deceive 

themselves, and, in an effort to maintain an untenable position, 
overthrow themselves, 

The question is, have the constituents of a representative a 

right to bind him by their instructions? Now, sir, the very nature 

of a right, if it be a perfect right, and such must be the right of a 

sovereign, whether that sovereign be the people or an individual, 

the very nature of such a right is, that it is absolute, uncontrolla- 

ble, and morally irresistible. If the person on whom this right is 

to be exercised has a paramount right to judge, in any case, whe- 

ther he will be bound by it or not, it is no longer a right. It is 

utterly absurd and incongruous to say I have a right to command 

a person who may lawfully choose, in any case, whether he will 

obey me or not. A right of this sort must be every thing or no- 
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thing; it must govern and be obeyed by its own fiat, or it is not 

absolute. If it submits itself to the discretion of the person com- 

manded to decide in what cases it shall be obeyed, it has no force 

of its own; it is powerless; it is nugatory. Now, sir, has any 

honourable gentleman agreed to submit himself, his judgment, 

and his conscience to the will of the people, without limitation or 
exception ? 

One gentleman, not at all reserved in professions of obedience, 
has retained to himself the right of judging for himself on all 
constitutional questions, on all questions of great national conse- 
quence, where he thinks his opportunities of judging are better 
than those of the people, and in all cases where he might be re- 
quired to commit some moral turpitude. Now, sir, a moment 
need not be spent to show that these exceptions utterly destroy 
the rule, and leave the conduct and judgment of the gentlemen as 
large as the wind ; leave them just as they ought to be. The ho- 
nourable gentleman from Virginia, who has gone beyond every 
body else in asserting this right of the people, and supported it 
by the least argument, for as you raise the doctrine you must 
leave the argument, still feels the necessity of reserving something 
for his own conscience, and putting some limitation to this over- 
bearing power. He will obey the people in every case except 
when they should command to violate the constitution, and he 
imagines he clears himself of all difficulty, when, with an air of 
triumph, he declared the reason of this exception to be, that inas- 
much as the people have no right to violate the constitution them- 
selves, they have no right to command him to do it. Let us look 
a little into this reason, and see what it amounts to. In the first 
place, I would ask the honourable gentleman why this absolute, 
sovereign, uncontrollable power may not violate the constitution, 
and also command him to do it. To use his own language, is not 
the creature, in this case, greater than the creator? May not the 
power that builds destroy, and take his hands, if it shall so will, 
to do the work of destruction? But the people have bound them- 
selves, or agreed to be bound by the constitution ; and have fur- 
ther agreed, that it shall be changed only in a prescribed mode. 
And pray, sir, have they not also agreed in the same compact or 
constitution, that laws shall be made and repealed in a certain 
prescribed mode, that is by their representatives, and not by them- 
selves, and that if made in this manner they will obey them until 
they shall be repealed in the same manner? The principle, then, 
on which that gentleman would give an independent vote, on a 
constitutional question, equally binds him to do so in the making 
or repealing of alaw. But the honourable gentleman’s difficulties 
do not end here. He will obey his constituents implicitly, unless 
when they command him to violate the constitution ; he will sub- 
mit his will and judgment to theirs in every other case. Who, 
then, is to judge whether the measure in question does or does 
not violate the constitution? If he takes this to himself he judges 
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ever the people; if he gives it to them, he surrenders his excep- 
tion. I will not take the case of a plain direct violation of the 
constitution in terms, such as a proposition to lay a duty on ex- 
ports, but take a questionable case. For instance, the bank. The 
gentleman shall think the establishment of a national bank a clear 
breach of the constitution; his constituents think otherwise, and 
order him to vote for one. What will he do? Will he oppose his 
opinion on a constitutional point to that of the people, anv more 
than on the policy of a law or any other question. I cannot break 
the constitution, says the gentleman. We do not ask you to do it, 
say his constituents; and then he puts himself at direct issue with 
them, and must either give up his judgment and conscience, on a 
constitutional question, or resist the right of the people to direct 
and control his judgment. To such embarrassing dilemmas will doce 
trines always lead which are unsound and untenable; which are for 
the ear and not for the understanding. Where then is the difference 
between the gentleman whose professions seem to differ so much? 
All agree that the people may instruct, if you will give them the 
right of judging when they shall obey. The people shall be the king; 
but I will be viceroy over the king, is the amount of every opinion 
on this subject. Some gentlemen, it is true, prescribe to them- 
selves very limited exceptions, while others throw the whole field 
open. But it is obvious that the right to make any exception, at 
the will and discretion of the representative, is the right to make 
every exception. Gentlemen have, therefore, rather been declar- 
ing in what cases they would, or would not, choose to obey the 
people, than asserting the right of the people to insist on their 
obedience in every case. 

The honourable gentleman from Virginia has insisted, with 
considerable vehemeace, that the very name we bear imports-am 
obligation to obey the will of the people. What is a representa- 
tive but a person acting for another, and of course bound to act 
as his constituent shall direct? I confess I did not expect to hear, 
in a grave assembly like this, a principle deduced from a name ; 
an immutable truth from an arbitrary term. On this reasoning, 
then, we are to understand, that a senator, not being called a re- 
presentative, is not bound by instructions, at least not by virtue 
of this argument: and yet I believe the right to instruct a senator 
has been carried, or asserted, to a greater extent than in relation 
to members of this house. State legislatures take upon them to 
instruct senators, while they but request the representatives to at- 
tend to them. | 

Again, the gentleman from Virginia demands, in the tone of a 
decided triumph, shall one man, shall a single individual, oppose 
himself to the will and the power of thirty-five thousand ? the is- 
sue of such a contest, says the gentleman, cannot be long doubt- 
ful. In the first place I would remark, that the gentleman has 
fallen into an error in his calculation on this subject. The oppo- 
sition in this case is not of one to thirty-five thousand. It is true, 

VOL. i, NO. I. Hh | 





hp el RR TG I oa 


} 

j 

} 

4 

i 

; 

% 
t 

a 


~oneiae * 


at 


ne emt page xe 


oe 


aeRO 


Siren oP em 
iS ni 


. , > 
oe gl TR ekg 


| 
} 
‘ 
if 
? 
; 
; 
: 





234, Instructions to Representatives. 


every member here represents that number of persons, composed 
of men, women, and children; but as I have never understood 
the women and children are consulted, or give any opinion on 
these occasions when instructions are given to members of con- 
gress, they should not form a part of the gentleman’s force or 
his argument. But, sir, it is really of no consequence, whether 
it is thirty-five thousand or thirty-five millions, or thirty-five indi- 
viduals—the principle is the same. If it is understood that any 
gentleman on this floor opposed himself personally, individually, 
by his own mere force and authority, to the will and power of e1- 
ther of the numbers named, he would indeed be guilty of all the. 
absurdity and folly imputed to him, and such a contest would be 
neither doubtful nor long. But, sir, when I oppose myself to what 
is called the will of the people, I do it by virtue of the authority 
of the people: I oppose them with their own power; I stand 
against them on their own authority. To their will or their pas- 
sions, expressed at a tumultuous meeting, on a subject, perhaps, 
misrepresented or misunderstood, I oppose their paramount will, 
expressed in the constitution, solemnly and deliberately declared 
and affirmed by the experience and practice of years. In that con- 
stitution I find that the people have declared, that congress, and 
that I, as a part of that body, shall have power to legislate for 
them, and not they for themselves ; that I may, for them, borrow 
money, regulate commerce, &c. &c. and that they will be bound 
by my judgment on these subjects, and not I by their’s; that they 
will be bound by what I shall do in these respects, and not that 
I shall be bound by what they may wish; I mean, sir, absolutely 
and strictly bound, hand and foot, as the gentleman from Virginia 
has declared. Sir, 1 consider this doctrine to be absolutely de- 
Structive of the very principles and uses of a republican represen- 
tative government, as distinguished from a mere democracy. The 
advantage consists not only in the greater convenience with which 
the public business may be done, but in the deliberation, the calm- 
ness, the foresight, the knowledge, the experience with which it is 
considered, discussed, and decided, unshaken by the passions which 
agitate a popular meeting, unawed by the violence, unmoved by the 
prejudices, with full time to acquire all the necessary information 
on the subject under consideration. The public affairs are more 
safe here than they could be in large, unsteady, uninformed, and 
tumultuous assemblies of the people. But all these advantages 
will be lost, if the people are, by the machinery of instructions, to 
infuse all their passions into this body, and to blow the blast of 
violence through their representatives, which they are not permit- 
ted to do in person. I consider myself, then, standing on this floor 
as the attorney of the people zrrevocable for two years, and during 
that period, invested, independent of them, with all the constitu- 
tional powers belonging to a representative of the people. 1 am 
independent of them, not by my own power, not in my own right, 
but because, in their power and wisdom, for their own purposes, 
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they have willed that I shall be so. They can neither shorten the 
duration of the trust, nor limit the extent of its powers. They 
cannot, during the period for which they have elected me, by 
any meeting or resolutions, recall the power they have given me ; 
they cannot declare I am not, for that term, their representative 
here ; nor can they, for the same reason, diminish or take back to 
themselves any part of my power while I am here. If these doc- 
trines are now well established by the wisest and soundest politi- 
cians in England, are they not still more obvious and necessary 
in a government like ours? We are not an entire people, under 
one entire government, but a number of confederated states, uni+ 
ted for the common good, under one government, for certain pur- 
poses, to a certain extent, and on certain terms distinctly set forth 
in the great national compact called the constitution. It is, assu- 
redly, one of the terms of this confederation, that the laws which 
are to govern the whole shall be made, not by the people them- 
selves, influenced by local interests and prejudices, and having 
but little knowledge or care of the interests of distant members of 
the empire, but by agents, representatives deputed by the several 
parts, with full powers to consult and act together for the com- 
mon welfare.—This sort of union and consultation will produce 
a consistency and harmony of public measures which could never 
be attained if each part were to deliberate and decide at home, 
and convey the result to a‘common centre. . By meetings in general 
council, the interests of the whole are brought into one view ; 
compromises of differences take place ; the member from one sec- 
tion of the union convinces those from another that it is right to 
yield certain points of local advantage ; and, in turn, he gives up 
something on his part. Could any of this great work, without 
which we should soon fall into confusion and disunion, be done, 
if the parts were to act separately? And where is the difference 
between their acting thus separately and their doing so by means 
of instructions to their representatives, which they dare not diso- 
bey ? On this system this house could never agree upon any thing. 
Further, sir, it would place the people in different parts of the | 
union on an unequal and unfair footing, giving those who are near 
to the seat of government the opportunity and the advantage, if it 
be one, of constantly interfering in and directing the public mea- 
sures, while the more distant ones cannot be heard. ‘The latter 
have their influence in the public councils by their representatives 
only, while the former may add all their own weight to that of 
the representatives. The representatives, too, stand on an unequal 
ground, some being backed and instructed by their constituents, 
and others acting solely on their own responsibility and judgment. 
A measure is carried through before a citizen of Louisiana can 
hear of it; while the people in the vicinity of congress have been 
pressing their whole weight on the judgment or fears of that bo- 
dy. Is this the bargain, sir, between the different members of the 
confederation? Is this a fair execution of the national compact? I 
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think not. The states have agreed with each other that the common 
business shall be done by their appointed delegates in congress as- 
sembled, on due consultation and deliberation, and su it is not done 
if we are permitted neither to consult nordeliberate, but are bound 
to vote and to act as instructed and directed. On personal grounds, 
I will only ask gentlemen to reflect what will be their situation if, 
in obedience to instructions, they gave a vote against their judg- 
ment and conscience, and which they already see will be produc- 
tive of evil, perhaps ruinous consequences to their country? When 
those consequences shall fall upon us, they willin vain go to look 
for justification and consolation in and from that public voice they 
had so rashly obeyed. Where will they find it? Gone, vanished, 
nobody owns it, or, more likely, they will find it cursing them for 
their servility and obedience. But let them consult and obey the 
voice within, the dictates of their own conscience, and they will 
always know where to find their consolation and justification.. 





GREAT BRITAIN. COMMON PLEAS. 
Harding v. Gardner.* 


A devise of ‘‘ my freehold estate, consisting of 30 acres of land, more or less, 
with the dwelling house and all erections on the said farm situated at Sudbury 
Harrow, in the county of Middlesex,” passes an estate in fee simple. 


Tuts was a case directed by his honour the master of the rolls 
for the opinion of this court, by his decree in the above cause, 


dated 7th May, 1818. The case stated, that Stanley Gardner, 


deceased, being seized in fee-simple of the estate and premises at 
Sudbury Harrow, hereinafter mentioned, made his last will and 
testament, in writing duly executed and attested to pass freehold 
estates, in the words following: “I bequeath to my brother, 

ames Gardner, of Sudbury Harrow, in the county of Middlesex, 
my freehold estate, consisting of thirty acres of land, more or less, 
with the dwelling house, and all erections on the said farm, situ- 
ated at Sudbury Harrow, in the county of Middlesex, now in the 
occupation of my brother, fames Gardner, above mentioned.” 
The testator died on the 11th March, 1817, seized of the same 
estate in the said freehold and premises at Sudbury Harrow afore- 
said, whereof he was seized at the time of making his said last 
will and testament, and without having in any respect altered or 


* From | Broderip and Bingham 72. Perhaps we were too precipitate in 
~ pronouncing, ante p. 113. that no case in this valume was worthy of republica- 
tion. The report which we now transcribe may be deserving of note, be- 
cause it is the latest decision on a subject upon which great contrariety of opinion 
has always prevailed in the English courts. 

This case is entitled Harding v. Gardner, although in the report the plaintiff 
is said to be James Gardner. 
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revoked the same; and leaving the plaintiff fames Gardner, the 
devisee of the said estates and premises at Sudbury house afore- 
said, surviving. The defendant William Gardner, was heir at law 
of the devisor. The question was, ‘“*‘ What estate does Fames 
Gardner, the devisee, take under the devise in the said will of the 
estate at Sudbury Harrow?” 

Copley serjeant for the plaintiff. By this devise the plaintiff 
takes an estate in fee. The principle on which a testamentary 
expression, such as the present, must receive its construction, has 
been well laid down by Gibbs, C. J. in Randall v. Tuchin.* 
‘““ The word estate is here used in the operative part of the devise; 
not introduced incidentally after the devising part .is perfected, 
but introduced in the devise itself. It is admitted by the counsel 
for the plaintiff, that the word estate carries a fee, unless other 
parts of the will restrain its effect. Formerly a narrower con- 
struction prevailed, and it was held, that if the tormer words de- 
scribed locality, the word estate was not descriptive of the quan- 
tity of interest, but designated local position: but it is now held 
that though the word estate points at a certain house or parish 
where the estate is situate, yet it shall carry a fee unless restrain- 
ed by other parts of the will. It may be that the signification of 
the word estate may be restrained, but it lies on the party who 
seeks to narrow its construction, to show by what expressions in 
the will it is restrained.” The words in the present devise are, 
“my freehold estate, consisting of thirty acres of land more or 
less, with the dwelling house,:and all erections on the said farm 
situated at Sudbury Harrow, im the county of Middlesex, now in 
the occupation of my brother fames Gardner above mentioned.” 
Here then the word estate is in the operative part of the devise, 
and there is nothing to cut it down, and the description of local 
situation and quantity, does not at all restrict the interest that 
passes by the word estate. In the case of Roe, dem. Child. v. 
Wright} where the testator devised “all his estate, lands, &c. 
known and called by the name of the Coal Yard, in the parish of 
St. Giles, London,” lord Elienborough, says “‘ I cannot but consider 
the words” /ands &c.“* which follow the word estate, as descriptive 
only of the subject matter, in which the general interest predicated 
before by the word estate consisted ; and as tantamount to all my 
estate zm lands &c. or to all my estate zn lands, houses, or what- 
ever else it may be.” The vice of the plaintiff’s construction is, 
that estate and lands, &c. must be made to mean the same thing 
as lands only, in order to defeat the effect of the word estate: 
whereas according to the defendants construction, each word will 
have its proper signification: namely, the word estate as expressive 
of the entire interest, /ands as expressive of the particular subject 
matter, or particular kind and quality, of the thing in which such 
entire interest subsists, Supposing, therefore, that the proper and 





* 2 Marsh, 117. +t 7 East, 259. 
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natural effect of the word estate is not restrained by the words 
“lands &c.” the only remaining question will be whether it be so 
restrained by the words, ‘‘ called or known by the name of the 
Coal Yard, in the parish of St. Giles.” But if those words be 
applied to the word estate standing in its general and unrestricted 
ape they will collectively amount to no more than this, viz. “ all 

estate in the lands &c. in St. Gile’s parish, called the Coal 
Yard. ” So in the present case, the construction contended for by 
the other side must lead them into the same vicious argument as 
was exposed by lord Ellenborough in Roe v. Wright: they must 
leave out the word estate altogether, or their argument fails. They 
may urge, indeed, that the word estate can only point to local 
situation, when followed by the words “ consisting of thirty acres,” 
but supposing, in the case of Roe v. Wright, the devisor instead 
of writing “ my lands called and known by the name of the Coal 
Yard,” had written “my lands consisting ‘4 a coal yard, could this 
have made any difference in the meaning? and vice versa, could 
called or known,” if in the present case substituted for consisting, 
have altered the effect of the devise in the slightest degree. In- 
deed lord Ellenborough made use of the very word consisting, so 
that the case is completely in point, and an answer to a case de- 
cided in chancery in 1802 on which the other side must mean to 
rely. ‘That case is contrary to all the principles which have been 
laid down upon this subject; it is perhaps directly in point, but it 
is anterior in date to, and conflicting in result with, the subsequent 
decision of Roe v. Wright, and was adjudged at a time when a 
narrower construction prevailed. 

Blosset, serjeant for the defendant. The plaintiff takes only a 
life interest. The word estate has two meanings attached to it: 
first, its’ legal meaning, expressive of the interest which a party 
has in property, and then its popular sense, which, without ad- 
verting to any interest, implies only the land, which may be the 
subject of such interest; and the question is ‘always, whether the 
devisor uses the word in its legal or popular sense. That ques- 
tion can only be answered by looking at the other words in the 
will connected with the word estate; and more remote words must 
not be examined for this purpose, till we have decided on the 
operation of the words next following. Here it is clear the devisor 
meant the word in its popular sense, and with reference only to the 
locality of the property; ‘‘ my freehold estate consisting of thirty 
acres of land, more or less, with the dwelling house &c. Situated 
at Sudbury Harrow.” Where no local description is superadded 
to the word “ estate” it undoubtedly may carry a fee, because 
there are no means of showing, that the devisor did not use it in 
its legal sense: but the devisor may restrict the word “ estate,” 
and use it in its popular sense ; and how is it possible to know that 
he has done so, if not by superadded words of local description, 
such as are used i in the present devise? If he uses the word only 
in its popular sense, meaning the land itself, and says nothing 
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about the interest, the heir shall not be excluded but by express’ 
words conveying a fee. Now the criterion, by which it has always 
been ascertained, whether the devisor meant to use the word estate 
in its legal or popular sense, has been the addition or omission of 
superadded words of local description. A man’s interest cannot 
consist of thirty acres, though his estate, in the popular sense, 
(that is, his possessions,) may. What interest he may have in his 
estate of thirty acres is completely excluded from view by the 
addition of the words thirty acres to the word estate. In Petti- 
warde v. Prescott® the master of the rolls says, ‘* at an early pe- 
riod it was doubted, whether the word “ estate” merely was to be 
applied to the land only, or to the interest in it: it has been long 
settled, that it is of it itself sufficient to carry the fee. But, when 
words of locality, as “ in” or “ at” a particular place are added, 
the question is, whether they do not narrow and restrain the im- 
port of that word. So lately as lord Ta/bot’s time this was a sub- 
ject of doubt and controversy. In Jbbetson v. Beckwitht it was 
strenuously argued, that under a devise of “all my estate” no- 
thing passed but an estate for life. It does not appear from the 
report, but is stated in a note in Peere Williams,t that that case 
first came on at the rolls; where it was held, that the devisee took 
only an estate for life. Lord Talbot, however, was of opinion, 
not, as may be collected from his judgment, that these words ne- 
cessarily imported a fee, but, that upon the whole will it was suf- 
ficiently apparent, that the devisor meant a fee to pass. Some 
years afterwards, Goodwyn v. Goodwyn§ occurred before lord 
Hardwicke, who expressed much doubt, whether the estate in fee 
passed by the force of the words “ all my estate.”” The question 
remained undecided, and no case very nearly resembling it has 
since received a decision. But both lord Mansfield and lord 
Kenyon have stated opinions similar to that, to which lord Hard- 
wicke appears to have inclined, the former in the case of Hogan 
v. Fackson;|| and in Fletcher v. Smiton, lord Kenyon says,§[ “ there 
are cases in which nice distinctions have been taken between a 
devise of an estate at such a place, and a devise of an estate ina 
particular place; and lord Hardwicke alluded to it in the case 
cited in Vesey :** but he added, that there is no case in which it is 
held, that a fee passed by the devise of an estate, if the testator 
added to it ‘in the occupation of any particular tenant;’ and I 
admit, that the word ‘ estate’ may be so coupled with other words, 
as to explain the general sense, in which it would otherwise be 
taken, and to confine it to mean farms and tenements. But that is 
not the present case; no such words are here superadded to estates.” 
In that case, we see, the master of the rolls, expressly adverts 
to the modern doctrine that the word “ estate” is allowed to carry 
a fee in certain cases, and does not cut it down by any narrower 


.* 7, Ves. 541. 


t For. 157. t 2 P. Wms. 337. 
|| Cowp. 229, 


72T. R. 658. ** 1 Ves. 228. 
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construction than prevails at present, so that from 1 Vesey down 
to 1892, we have the concurring judgments of lords Hardwicke, 
Mansfield, Kenyon, and sir Willzam Grant, that there is no instance 
of its carrying a fee, when restrained and confined to mere local 
description, by the addition of the words “ in the occupation of 
such or such a person.” The master of the rolls then continues: 
“the question here is, whether the superadded words do not 
clearly show that the devisor did not mean to speak of the quan- 
tity of his legal interest, but merely the corpus or subject, in the 
disposition. I am of opinion they do. His words are not “ all 
my estate,” but “* my copyhold estate at Putney consisting of three 
tenements,” &c: that is ‘ the estate I give you at Putney consists 
of three tenements,’ which is the same as saving ‘ three tenements 
compose the estate I give you:’ a mere description of the thing, 
and not of his interest. ‘That he meant to give the houses abso- 
lutely there is little doubt. So a testator generally does, when 
giving under any description. But we must look at what he says, 
not at what he thought.” In Randal v. Luchin, “ estate’ was the 
operative word, and none were added, but such as would restrict 
it to the designation of interest. Heath J. there said, “‘ the prin- 
ciple is that where the word ‘estates’ is an operative word, it 
passes a fee, and to try whether it be operative or not, the test is, 
to strike it out of the will, which test being applied here, the 
devise becomes nonsense.” In the present case, “* estate” is not 
the operative word. Roe v. Wright advances the plaintiff’s case 
as little as the preceding: lord LEllenborough there says, that the 
vice of the construction contended for is, that estate and land 
must be taken to mean the same thing as land alone, and by that 
construction the word “ estate’? must be dropped eut of the will. 
There, therefore, the word “ estate” could only apply to interest, 
or the word “land” must have been omitted, for the restrictive 
words there, descriptive of locality, follow after and belong to the 
word “land,” and not to the word “ estate,”’ and it would have 
been hard indeed to have transposed them from the place where 
they stood, and have affixed them to the word “estate,” for the 
purpose of defeating the devisor’s intention. 

Copley in reply. It certainly cannot be contended, that the case 
in Vesey does not apply, and if the court thinks it outweighs the 
subsequent authority, they must decide accordingly. As to the 
two senses that may be affixed to the word “ estate,” that word, 
and every other, must be taken in its proper and technical sense, 
unless there is something to show that it was not so meant. The 
onus of showing that rests with the party who impeaches its regu- 
lar application, Prima facie it is to be taken in its technical sense, 
and it ought to be clearly shown that the testator meant to exclude 
that sense. The words “‘ Sudbury. Harrow, in the county of 
Middlesex,” were necessarily used by the devisor in the present 
case for the purpose of showing where his estate, and the interest 
in it, lay. But it has been said, how can an estate, which is a 
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mere interest in property, be called “ thirty acres?” In the same 
manner it might have been asked in Roe v. Wright, how it could 
be called “a coal yard;” but lord Eienborough has explained this 
by saying, that as the word “ estate” includes the idea of interest, 
the devise is, in effect, a devise of the devisor’s interest in a coal 
yard. If the devisor in the present case had said “ all my estate 
and interest consisting of thirty acres,” would there have been 
any impropriety in the expression? especially after lord E/len- 
borough has explained the subsequent descriptive words to do no 
more than point out the subject matter of the interest. Heath F. 
in Randall v. Tuchin, only said, “ if you find that by striking out 
the word ‘ estate,’ the remainder must be nonsense, then ‘estate’ 
is expressive of interest ;” but it does not, therefore, follow, that 
it ought to be struck out, because the sentence might stand with- 
out it. If it be retained here, a construction may be given it, and 
that construction can express nothing else than the interest to be 
conveyed. The case in 7th Vesey cannotbe reconciled in principle 
with the other decisions. Cur. adv. vult. 


The following certificate was afterwards sent:— 


“‘ This case has been argued before us by counsel. We have 
considered it, and zre of opinion that ames Gardner, the devisee 
under the devise in the will of Stan/ey Gardner, deceased, of the 
estate at Sudbury Hurrow, takes an estate in fee simple. 


28th May, 1819.” R. DALLAs. 
T. A. Park. 


J. Burroven. 
J. RicHaRpDson. 


OF THE PROMULGATION OF THE LAWS. 


In the year 1729 an act was passed, by the parliament of Great 
Britain to prevent bribery and corruption in electing members of 
the house of commons; when the legislators provided also, that 
the said act should be publicly 4nown and promulgated, by order- 
ing it to be read at proper times and places. It were to be wished 
that the same provision might accompany all other laws and ordi- 
nances; the promulgation of which is so little regarded, or rather 
so totally neglected, that, ridiculous as it may sound, the people 
of England, in general, know nothing of the laws, which they 
themselves are said to make. 

No nation has been more free to make laws than the English:*— 


* Pickering’s edition of the ‘¢ Statutes at large,” from Magna Charta in 1225 
to 1784 inclusive, consists of above thirty volumes in large octavo besides the 
index volume, three-and-twenty of which have been enacted since the revolu- 
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they have, indeed, been too free; and we may almost say with 
Tacitus, wt antehac fagitiis, ita nunc legibus, laboratur, but many 
nations have been more attentive to the promulgation of their laws. 
The Athenians, for this purpose, had their vomeééra:, whose pro- 
vince it was to have the laws inscribed upon a tablet, and fixed up 
at the statues of their heroes, called ¢wovvmes, that the people might 
have them in contemplation, even before they were proposed to 
the assembly.* The promulgation of Roman law was by clear 
and legible characters, in some public place: claris leteris, unde 
plano recte legi possit, ante tabernam scilicet, vel ante eum locum 
in quo negotiatio exercetur; non in remoto loco, sed in. evidenti. 
Digest, xiv. 3. 11. § 3. And hence Caligula contrived to fix up 
laws, minutissimus literis et augustissimo toco, as a ways and 
means of raising money from the people, who, from not discern- 
ing and being apprised of them, incurred forfeitures, by offending 
against them.—Sweton. tn Vit. § 41. 

But neither in great characters nor small, neither in public pla- 
ces nor private, are the laws of England promulgated in England. 
They are not even advertised as common pamphlets are. They 
may, indeed, be purchased from the shops, and read, some time 
after, among the Statutes at Large, by men of the profession and 
a few others; but the multitude are left to know them as they 
can, or, to speak more properly, not to know them at all. In short, 
when [ consider the egregious ignorance of the people of Eng- 
land touching their laws, it calls to my mind that period of the 
Roman government, when * the calendar was so profound a mys- 
tery, that application was usually made to a few lawyers in the 
secret, in order to know the days of pleading.—Cic. ad Attic. vi. 
1. et pro Muren. § 11.+ 


tion in 1688, and ten of these since 1760, when George III began to reign. In 
corruptissima republica plurime leges, says Tacitus; and it were to be wished 
that this voluminous farrago, become, by course of time and change of manners, 
in many respects obscure, absurd, and contradictory, should be reduced to a 
plain, short, and sensible code. ‘Two inconveniences,” says a French writer, 
“always accompaay a multiplicity of laws: one, that the people are thereby 
hindered from knowing them; another, that more lawyers are necessary to en- 
force them, which last is always a greater evil than the laws are intended to re- 
medy.”’—Systeme Social, part iii. p. 29. “ Henry VII,” says lord Bacon, ** may 
justly be celebrated for the best lawgiver to this nation after Edward I.; for bis 
laws are deep, and not vulgar; not made upon the spurre of a particular occa- 
sion for the present, but out of providence for the future, to make the estate of 
his people still more and more happy.’’—Hist. of Henry VI. 

* It was illegal to erase a decree from the tablet, and proper officers, called 
yetmuaresc, Were appointed to keep them legible.— Polluz, lib. 8.c. 8. These 
were elected by the senate, and were people in whom they placed a particular 
confidence. The laws were also all engraved on the wall in the Zactainn 02, royal 
portico, for the inspection of the public. This was the custom after the expul- 
sion of the thirty tyrants. —Andortdes de Mysteriis.. 

+ This may seem ridiculous, but certainly is not more so than what was actu- 
ally transacted among ourselves the very last year. In many of our public prints 
we had the names of two lawyers tacked to an interpretation of the act fora 
horse-tax, as if a meaning which should have been obvious to every farmer in 
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A NEW MODEL OF THE LAW. 
[From an old pamphlet. } 


In the year 1651, while the government of England was admi- 
nistered by the parliament, a bill was ordered, by the house of 
commons, to be prepared and brought in, to bectity the inconve- 
niences that were then in the law, and how the mischiefs which 
grew from the delays, chargeableness, and irregularities in the 
proceedings of the law might be prevented, with the speediest 
way to reform the same ; and a committee of twenty-one persons, 
not then members of the house, of whom Matthew Hale, Esq. 
was the chairman, were nominated to propose some scheme for 
that purpose to the committee of parliament appointed to bring 
in the bill, and to advise them in this business, with power to send 
for persons, records, &c. 

The house afterwards appointed every Friday to be set apart 
for this important business, which occasioned great debates. 

The clerk of the house, in drawing up the question, put the 
word body instead of model, which some members desired to have 
altered; but others, who were opposed to any innovation, were 
against the change; “ and so,” says a pamphlet of that day,* “ it 
went as it was, with some seeming disadvantage, by means of the 
word body, which some of those aforesaid angry gentlemen would 
needs fancy, and accordingly reported, as if it were intended to 
destroy and take away the laws we had been fighting for all this 
while as our birth-right and inheritance: and such a noise was 
made about it, that made many believe that the house was made 
up Of monsters rather than men of reason and judgment: but 
there were some very sober and moderate gentlemen, in the ac- 
count of all men, that concurred heartily in this vote. 

Some of the reasons that were alleged in the debate producing 
this vote, was the intricacy, uncertainty, and incongruity in many 
things, with the word of God and right reason, in the laws as 
they now are. 

First.—That whereas the laws ought to be easy, plain, and 
short, so that they who were to be subject to them, and have be- 
nefit by them, might be able to know and understand them in 
some good measure, they are now so voluminous, and thereby 
intricate and uncertain, dark and concealed, as few are able to 
come to the knowledge of them Those of the profession of the 
law differ in many cases, what the law is, and are of several opi- 
nions about this thing and the other ; and tnen how should others, 
though highly concerned, be able to understand them, and their 
interest therein concerned, there being so many law bocks of great 


the country, could not be drawn from it without the assistance of these profes- 
sional gentlemen, who yet, after all, were not, in general, thought sufficiently 
gifted for the task assigned to them. 

* An exact Relation, Xe. p. 15 et seq. 
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bulk, so many old musty records, reports, and book-cases, as that, 
after the time spent in school learning, the rest of the time of the 
flower of a man’s years would be little enough to read them over 


and peruse them. 
That, besides, those records and book-cases are very ill guides 


or lights to go by, for who knoweth the circumstances that did 


attend them, which often alter the whole case? Who knoweth 
whether, in these cases, bribery did not make the judgment, or 
the powerfulness of some great man, or the love or hatred of the 
judge, or the negligence or corruption of the advocate? And, be- 
sides, in those law-cases, some precedents are directly contrary to 
others, and an advocate or counsel allegeth one case or report, 
and another another. How arbitrary is the law in this case? and 
at what uncertainty are the great interests and properties of men? 

Besides, how various are the customs which, notwithstanding, 

ass for law? Usually unknown but to some old men of the place; 
which, though it be ever so unrighteous and unreasonable, tzme 
out of mind carries it. How bulky and voluminous are the sta- 
tute-books? and of so great a price that few are able to buy them, 
and so large that few can spare time to read them, to know their 
right, and how they are concerned in them, and yet they must be 
judged, and stand or fall by them. And many times some musty 
statute, of a hundred years old and more imprinted, is found and 
made use of by some crafty lawyer, to the undoing of an ho- 
nest man that meant no hurt, nor knew any thing at all of the 
danger. 

Upon something held forth to this effect the vote was first car- 
ried for a new body or model of the law ; and a committee cho- 
sen to that end, who met often, and had the help of some gentle- 
men of worth, that had deserved well of their country, being true 
patriots, who liked well the thing, as very useful and desirable, it 
being not a destroying of the law, or putting it down, as some 
scandalously reported, but a reducing the wholesome, just, and 
good laws into a body, from them that are useless and out of 
date, such as concerned the bishops and holy church, so called, 
and were made in favour of kings, and the lusts of great men, of 
which there are very many. If the law of God be eyed, and right 
reason looked into in all, there be some laws that are contrary to 
both, as the putting men to death for theft, and sparing the lives 
of men for murder, under the notion and name of manslaughter, a 
term and distinction not found in the righteous law of God; and 
that unreasonable law, that if a wagon or cart, &c. driven by the 
owner or some other, with never so much care, fall and kill any 
person, the owner, though it were his own son or servant, that 
could no way help it, shall lose his horse and wagon, by the pro- 
fane and superstitious name of deodand, and the owners of the 
goods shall lose them also upon the same account, though they 
were as innocent as Abel, Other instances might also be given. 
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The way the committee took in order to their work, which 
must needs be elaborate, was by reducing the several laws to their 
proper heads to which they did belong, and so modelizing or embo- 
dying of them ; taking knowledge of the nature of them, and what 
the law of God said in the case, and how agreeable to right rea- 
son they were ; likewise how proportionable the punishment was 
to the offence or crime, and wherein there seemed any thing ei- 
ther deficient or excessive, to offer a supply and remedy, in order 
to rectifying the whole. The committee began with criminals: 
treason being the highest, they considered the kinds thereof, what 
was meet to be adjudged treason in a free commonwealth, and 
what was meet to be the punishment of grand and petty treason. 
Then they proceeded to murder, the kinds of it, and what was to 
be so adjudged, and the punishment thereof. The like they in- 
tended concerning theft, and after to have ascertained and secu- 
red property, as also the executive, part of the law, so as a person 
should not need to part with one property to secure and keep ano- 
ther, as now it is, persons being forced to lose the property of their 
cow, to keep the property of their horse, or one parcel of land to 
preserve and keep another. This body of law, when modelized, was 
to be reported to the house, to be considered of and passed by 
them as they should see cause, a work in itself great and of high 
esteem with many, for the good fruit and benefit that would arise 
from it, by which means the huge volumes of the law would come 
to be reduced into the bigness of a pocket-book, as it is proportion- 
ably in New-England and elsewhere. A thing of so great a bene- 
fit as England is not yet worthy of, nor likely in a short time to 
be so blessed as to enjoy. And that was the true end and endea- 
vour of those members that laboured in that committee, although 
it was ‘most falsely and wickedly reported that their endeavours 
tended to destroying the whole laws, and pulling them up by the 
roots. 


| 


DIVORCE AND ALIMONY IN MASSACHUSETTS. 


AFTER a libel for divorce, either from the bonds of matrimony, 
or from bed and board, shall have been filed in the office of the 
clerk of the supreme judicial court, the court shall have power, 
at any term thereof, whether holden in the county where such 
libel is filed, or in any other county, on application by petition, to 
prohibit the husband from imposing any restraint upon the per- 
sonal liberty of the wife, during the pendency of such libel; and 
also to make such order or decree concerning the care and custo- 
dy of the minor children of the parties as, under the circumstan- 
ces of each case, the court shall judge expedient, and for the 
benefit of such children. | 
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Whenever a decree of divorce shall be rendered, the court shall 
have power to make such further order and decree as to them 
may appear expedient, concerning the care, custody, and support 
of such minor children, or any or either of them, and to deter- 
mine with which of the parents the children shall remain. The 
court is further authorized to alter this arrangement, from time to 
time, as circumstances may require. 

Where alimony is decreed, the court may order security to be 
given for the payment of it, under such limitations as may be 
deemed proper. All the orders and decrees made in pursuance 
of this act may be enforced by the process of attachment, or other 
proper process, as the circumstances of each case may require. 
The court may give costs to petitioners and respondents. 

12th February, 1821. 


THE LAW OF ATTACHMENT IN LOUISIANA. 
Act of 10th April 1805, chapter 26. 


WHENEVER a petition shall be presented for the recovery of 
debt from a person being about to depart permanently, or abso- 
lutely to remove from the territory, before, in the common course 
of proceeding, judgment could be rendered and execution issued 
against such defendant, or for the recovery of a debt due from a 
person residing out of the territory, or departed therefrom, or 
who conceals himself so that a citation cannot be served upon 
him, to compel an answer to the plaintiff’s petition, and such in- 
tention to depart, actual departure, residence out of the territory, 
or concealment to avoid process and payment of debts, together 
with the existence of the debt demanded in such petition, shall 
be proved to the court, if in session, or to some judge thereof in 
vacation, then such court or judge, as the case may be, shall or- 
der the clerk to issue an attachment, which shall be directed to 
the sheriff of the county where the defendant may have effects or 
lands, and shall be in the following 


FORM: 


The government of the territory of Orleans to the sheriff of 
county, greeting: Whereas due proof has been made before 
the superior court of the territory, (or A. B. a judge, &c.) by C. 
D. that E. F. is indebted to him in the sum of , and that the 








said E. F. (has removed, is about shortly to depart, or conceal 
himself to avoid process, as the case may be.) Now, therefore, 
you are commanded to seize and take into your possession, the 
goods and chattels, lands and tenements, of the said E. F., if any 
you find in said county, to the amount of what will suffice to dis- 
charge the said debt and costs of suit, and that you give notice of 
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this proceeding, by leaving a copy thereof in the French and 
English languages, at the last place of abode of the said defend. 
ant, if in said county, and causing a copy thereof to be affixed at 
the door of the parish church of said county ; and make return of 
this writ, &c. 

On the return of the writ, the court may proceed to hear and de- 
termine the claim of the petitioner, first naming some proper person 
to defend the debtor, provided no attorney shall be retained by 
him; and on the application of the person so defending, granting 
such delay, in order to procure an answer and make out a defence, 
as to the court may seem just: Provided always, that the defen- 
dant may, at any time before the trial, release the attached pro- 
perty, by proving to the satisfaction of the court or the judge who 
issued such attachment, that the facts on which the same was 
founded, were not truly stated, or by giving to the sheriff bond 
with sufficient security to defend such suit, and abide by the judg- 
ment of the court. 

3d July, 1805, chap. 46. 


The clerks of the superior and county courts are authorized to 
take affidavits for holding debtors to special bail, and for attaching 
the property of debtors in the cases specified by law, and, on the 
requisite proof being made to such clerks, they shall respectively 
issue due process for holding such debtor to bail, or attaching his 
property, as the case may be. 

| 31st March, 1807, chap. 1. 


In cases where an attachment is prayed for against a debtor ab- 
sent from the territory, the plaintiff shall, previously to obtaining 
such attachment, give bond, with good freehold security in double 
the sum sworn to, for the use of such absent debtor or his repre- 
sentatives, conditioned for the payment of all such damages as 
the defendant shall have suffered, in case it shall appear that the 
attachment was wrongfully sued out. The bond is to be filed 
with the judge of the parish out of which the attachment issued. 

20th March, 1811, chap. 8. 


It is lawful for an agent or attorney in fact, in the absence of 
his principal, to make the necessary affidavit to hold to bail or to 
procure process of attachment. 

By this act it is directed that the bond for the payment of such 
damages as the defendant may suffer, shall be given by the peti- 
tioner or some person for him: and the bond is to be filed with 
the petition. 

Attachments extend to the lands, tenements, goods, chattels, 
monies, effects, and credits of the defendant. In all cases of at- 
tachment it is lawful for the petitioner to prepare interrogatories, 
upon which he may be desirous to compel and obtain answers of 
the person in whose hands or possession the goods, chattels, mo- 
nies, effects, and credits of the defendant in such garnishee’s pos- 
session, custody or charge, or from him due and owing at the 
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service of such attachment, or at any time after. In case of ne- 
glect or refusal of the garnishee to answer the interrogatories up- 
on oath within the time prescribed for answering petitions in the 
several courts of this territory, such garnishee shall be adjudged 
to pay the petitioner the sum by him claimed of the defendant, 
together with costs of suit upon the debt or claim against the de- 
fendant being substantiated, and execution shall issue thereon 
against the garnishee as in ordinary cases. 

If any petitioner, praying for an attachment, or any person for 
him, shall upon oath declare that he verily believes that the gar- 
nishee has goods, chattels, monies, or effects belonging to the de- 
fendant in his hands or possession, or under his care, or is in- 
debted to the defendant in any sum of money, although the same 
may not then be due, and shall further swear that he verily believes 
that such garnishee is about to depart permanently from the territo- 
ry, it shall be lawful to hold the said garnishee to sufficient securities 
to appear at court, or before some judge or justice of the peace, 
to make answers to interrogatories. 

It is lawful for the petitioner filing interrogatories to introduce 
testimony touching the subject matter of the interrogatories and 
answers, as in other cases, upon giving reasonable notice to the 
garnishee, and thereupon the goods, &c. of the defendant, which 
shall be made to appear in the hands or possession of such gar- 
nishee shall be adjudged accordingly, and shall be subject to exe- 
eution on judgment being obtained against the defendant. * 


FORM OF A WRIT 


Of Scire Facias, quare executio non, against the Executors of a deceased Defend- 
ant, on a Judgment in debt against (wo, the survivor being Insolvent. 


[From the Recvrds of the Supreme Court of Pennsylvania.t] 


PENNSYLVANIA, SS. 
(Seat.) Tue Commonwealth of Pennsylvania, To the Sheriff 

‘¢ of Philadelphia County, greeting: Whereas Stephen 

Dutilh, in our supreme court, before the justices of the same court, 
by the consideration of the same justices, did recover against 
Abraham Mason and Robert Smith, late of your county, yeomen, 
as well a certain debt of one hundred and one pounds lawful mo- 
ney of Pennsylvania, as the sum of six pounds, fifteen shillings 
and nine-pence, which to the said S. D. in our same court, was in 
like manner adjudged for his damages which he sustained by oc- 


* 1 Martin, 194. Baker v. Hunt, 2 id. 113. Fisher v. Hood, 89. Marr v. Lar- 
tigue, 3 id. 367. Smith v. Elliott. 

+ As we have no court of equity in our Commonwealth, this form of proceeding 
is peculiar to our courts. 
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casion of the detention of the said debt, whereof the said A. M. 
and R. S. were convicted, as appears to us of record, and now on 
the part of the said S. D. in our said court, before the justices of 
our same court we have received information. And whereas the 
said A. M. is since dead, as by the suggestion of the said S. D. 
in our said supreme court, before the justices of our same court 
we are given to understand. And whereas the said A. M. did 
duly make and publish his last will and testament in writing, and 
therein and thereby appointed C. M. &c. executors thereof. And 
whereas we lately commanded you that of the goods and chattels, 
lands and tenements in your bailiwick, of the said R. S. you should 
cause to be made and levied, as well the aforesaid debt of one 
hundred and one pounds lawful money of Pennsylvania, which the 
said S. D. in our supreme court, before the justices of the same 
court, had recovered against the said R. S. as the aforesaid sum 
of six pounds fifteen shillings and nine-pence, which to the said 
S. D. in our said supreme court, by the consideration of the same 
justices, was in like manner adjudged for damages which he had 
sustained by occasion of the detention of the said debt. And that 
you should have those monies before our said justices at our said 
court, to be held at Philadelphia, for the said state, the second day 
of July then next, to render to the said S. D. for his debt and 
damages aforesaid. And that you should have then and there that 
writ. And you at that day returned to our said justices that the 
said R. S. had no goods or chattels, lands or tenements in your 
bailiwick, whereon the debt and damages aforesaid might be made 
and levied. And now on the behalf of the said S. D. in our su- 
preme court, before the justices of the same court, we have under- 
stood, that although judgment as aforesaid is given, execution of 
that judgment yet remains to be made for him. Wherefore, the 
same S. D. has besought us to grant him his proper remedy in 
that behalf; and we, being willing that what-is just im his behalf 
should be done, command you that by good and lawful men of 
your county, you make known to the said C. M. &c. executors of 
the last will and testament of the said A. M. deceased, that they 
be and appear before our justices aforesaid, at the same court to 
be held at Philadelphia, for the said state, the twenty-fourth day 
of Septem er next, to show cause if any thing thev have, or know 
why the said S. D. ought not to have his execution against the 
goods and chattels, lands and tenements, which were of the said 
A. M. at the time of his decease, in the hands and possession of 
them the said C. M. &c. executors as aforesaid, according to the 
force, form, and effect of the recovery aforesaid, if to them it shall 
seem meet. And further, to do and receive what our same court 
shall then and there consider concerning them in this behalf. Aad 
have then and there the names of those by whom vou shall so 
make known to them and this writ. Witness the honourable 
Thomas M‘Kean, Esq. doctor of laws, chief justice of our said 
VOL. I. NO. I. Kk 
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supreme court at Philadelphia, the fifteenth day of July, in the 
year of our Lord MDCCLXXXIX. 


CIRCUIT COURT U.S. PENNSYLVANIA. 


Phillips v. The Insurance Company of Pennsylvania. 
Construction of the Act of Congress 2d March 1799, in relation to foreign Coins. 
Usage of Merchants. 


Tuts was an action of covenant on an open policy of insurance 
for twenty-one thousand dollars on goods on board the ship Nan- 
cy from Calcutta to New-York. There was no dispute as to the 
ownership or loss.—The only question was as to the amount of 
the plaintiff’s interest on board. The plaintiff’s invoice at Calcutta 
was 199,925 sicca rupees; 9 an. 2 p. There had been previously 
insured at other offices 91,591 dollars 25 cents. The plaintiff’s 
point was, that in estimating the amount of the invoice the rupee 
should be calculated at 554 cents, which left 19,367 dollars 43 
cents uncovered by the previous policies and insured at the de- 
fendants’ office. The defendants contended that a rupee should 
be estimated only at 473 certs, at which rate only 3353 dollars 
12 cents were to be paid. The insurance was effected on the 26th 
December 1800, at which time the plaintiff gave his note at seven 
months for 2100, the premium on the whole sum of 21,000 dol- 
lars at ten per cent. The abandonment, proof of loss, &c. were 
made in January 1801. The defendants then refused to pay more 
than 3353 dollars 12 cents, alleging short property, as above sta- 
ted. On 29th July the plaintiff’s note for the premium became 
due, and was paid at the Bank of Pennsylvania, where it had been 
deposited for collection, and the amount was carried to the cre- 
dit of the defendants on the books of the bank. 

To show that the rupee ought to be estimated at 553 cents, the 
plaintiffs relied upon 

1. The act of congress of 2 March 1799, sect. 61. (4 L. U.S. 
379.) fixing the value of the rupee at 554 cents. , 

2. The custom and understanding of merchants, who had al- 
ways taken that to be the rule, and had made their estimates ac- 
cordingly in effecting insurances. In support of this position they 
produced as witnesses several eminent merchants engaged in the 
India trade, who testified that in making their insurances so as 
to cover their risks, they had estimated the rupee at 554 cents, 
considering the value to be fixed by the act of congress, and this 
they believed to be the general understanding among merchants 
and the guide by which they had been regulated in calculating 
the amount they were to insure. The witnesses stated that thev 
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had paid premiums upon the calculation of that estimate of the 
rupee, and if a lower one was now established, the insured in nu- 
merous policies would have claims to a large amount for return 
premium. Only one case, however, was adduced in which a loss 
had been paid at 553 cents, and .this was the case of the ship 
Lewis insured at Baltimore, and done without objection. In the 
case of the Mermaid, the Insurance Company of North America 
refused to settle upon an estimate of 553 cents to the rupee, but 
offered 55, which was accepted by the agent of the insured, he 
thinking it better, as he said, to take that than to have a contro- 
versy. The loss in the case of the ship Washington, in 1797, was 
compromised at 523. The case of the ship India, in 1800, was 
upon a return premium, and the rupee, in that case, was estimated 
at 553 cents. The witnesses all testified that they considered 553 
cents as an estimate above the real value of the rupee, but as the 
government had adopted it, they had adopted it also. Represen- 
tations had been made to Congress by the merchants, and it was 
now reduced to 50 cents; but this was since the insurance in 
question, 

3. The cost of the rupee at Bengal to the plaintiff at the time 
he purchased his cargo. The supercargo stated in his deposition 
that a great part of the cargo at Calcutta was purchased with the 
avails of bills of exchange drawn by the captain upon London at 
six month’s sight, at the rate of 2s. 8d. sterling the rupee, and that 
goods could not be purchased at that time upon better terms for 
cash than for those bilis. 

4, That the defendants, by receiving the whole premium, after 
knowing that its amount was founded upon the calculation of 554 
cents to the rupee, had affirmed and adopted that estimate, and 
were thereby concluded from objecting to it. 

The defendants contended that the policy being open, they were 
bound to pay only the real value of the goods at the place of ship- 
ment; and that value being expressed in rupees, the mode of as- 
certaining it in dollars was by comparing the value of the one in 
exchange for the other at Calcutta. They therefore called several 
witnesses who proved that the average exchange of rupees and 
dollars at Calcutta, for several years, had been from 210 to 
214 rupees for 100 dollars, making the rupee worth from 463 to 
473 cents. They further testified that rupees were raised when 
bills of exchange on Europe were given for them. By an assay of 
a sicca rupee at the mint, its real value was found to be 47 cents 3 
mills. 

In answer to the plaintiff’s positions they argued, 

1. That the act of Congress fixed the value of the rupee only in 
estimating ad valorem duties, leaving it, as to all other purposes, 
untouched. 

2. That no such uniform practice was proved as amounted to a 
custom binding on the parties, nor such a general understanding 
as to render it a part of the contract by an implied adoption of it 
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by the parties. To show that the defendants had not acted upon 
it, thev proved that in August 1800 the insured on the cargo of 
the ship George Barclay claimed from them a return premium, 
on account of short property, and the office ascertaining that the 
rupees had cost but 473 cents, allowed the claim, and returned a 
part of the premium accordingly. The policies on the ship Rich- 
mond, in 1798, were valued, and the rupee fixed at 525 cents. — 

3. That they ought not to be involved in the inquiry of what 
the rupee cost the particular merchant. ‘This cost varies from a 
variety of circumstances, as whether he buys with ready money, 
or on credit, with cash or bills, and if with bills, the length of 
sight, the credit of the drawer, the balance of exchange between 
the place of drawing and that drawn upon, &c. With these the 
insurer has nothing to do, ‘The fair current market price of ‘ru- 
pees in exchange for dollars at the time of shipment, ought to be 
the rule. 

4. They denied that the receipt of the premium affirmed the 
plaintiff’s estimate of the rupee. The premium is supposed to be 
paid when the insurance is effected, there being a receipt for it in 
the body of the policy; and when, for the convenience of the 
merchant, notes are taken, they are always deposited in bank for 
collection, and payment received as a matter of course, without 
any prejudice to either of the parties. It might as well be said 
that the plaintiff, by paying the premium, admitted himself to be 
our debtor at the time, and is now estopped from saying we were 
then his. 

The plaintiff’s counsel, in reply, contended that if the value of 
the rupee was to be estimated by its exchange for dollars, the ex- 
pense of carrying the dollars to India was fairly to be reckoned a 
part of the cost of the rupees, so that if the insurance on dollars 
be ten per cent, and the freight fifteen, a dollar in India in ex- 
change for rupees, ought to be reckoned at 125 cents, and then 
100 dollars for 212 rupees make the rupees higher than 58 cents. 

Titcuman C. J.—Insurance is, as has been frequently decla- 
red, a contract of indemnity. The insurer undertakes that if the 
goods insured are lost by any of the risks insured against, he will 
pay the insured the value of those goods at the time and place of 
shipment ; and this value is generally to be ascertained by the in- 
voice. In this case the invoice is in rupees. To ascertain, there- 
fore, the value of the cargo, the value of the rupee must be ascer- 
tained. This is the point in dispute. ‘The plaintiff contends that 
the rupee should be valued at 554 cents. He endeavours to sup- 
port his position, 1st. By the act of Congress. 2d.. By the custom 
of merchants; or at least a general usage and understanding 
among them. 3d. The actual cost of the rupee to him, which he 
contends was also its current value at Bengal at the time of the 


purchase of the cargo. 


1. It is the opinion of the court, that the act of Congress does 
not affect the present question between these parties. That act 
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was intended to fix the value of foreign coins, only for the purpose 
of asceriaining the amount of duties. 

2. No custom, strictly speaking, is proved, or much relied on, 
But the testimony of several merchants is adduced to show under 
what opinion as to the value of the rupee they effected insurances 
and paid premiums. They founded this opinion, not on what they 
imagined the true value uf the rupee, but under an idea that it 
was regulated by the act of Congress, and this they say they be- 
lieve to have been the general understanding. But is not brought 
home to the defendants that they ever acted upon this principle. 
On the contrary, in August 1800, but four months before this po- 
licy was underwritten, they actually returned premium for short 
property, caleulating the rupee only at 473 cents. In order to make 
thistunderstanding obligatory on the defendants in this case, know- 
ledge of it ought to be brought home to them. It is not enough 
that the plaintiffs understood it so; the defendants must have act- 
ed upon the same principles, thereby impliedly, though not ex- 
pressly incorporating it into and making it a part of the contract. 
When men enter into a contract, it is presumed that they proceed 
upon the general principles of law. It is not competent for one 
of the parties to vary the operation of law in relation to the 
particular contract by alleging that he was governed by other 
principles, or acted in reference to a certain usage or understanding 
prevailing among a certain class of men. The other party must 
have acted upon the same grounds, otherwise the general princi- 
ples and intendment of law will prevail. The party, therefore, 
setting up an usage or understanding varying the effect of a con- 
tract from what it would be by the general operation of law, must 
show that both parties acted in reference to it, or, if not actually 
proved, it must appear to have been so general and notorious as 
to warrant the conclusion that both contracted on that ground, 
with the knowledge and adoption of it. This has not been done 
in the present case, and of course this ground does not avail the 
plaintiff. 

3. The actual cost of the rupee to this particular party cannot 
certainly be obligatory upon the defendants, or otherwise affect 
the case than as evidence of its current value at the time. 

The real question then is what is the value of a rupee in Ben- 
gal, or rather what was it when the goods in question were pur- 
chased. 

This is a matter of fact, and peculiarly a mercantile question. 
The jury must decide it from the evidence. Testimony has been 
given of the value of the rupee upon an assay at the mint, of its va- 
lue in India in comparison with dollars, and of its value there in 
comparison with sterling money, in purchase of bills of exchange. 

The comparative value between rupees and dollars so far as 
fineness and weight of coin is considered, is eternally the same, 
aud is accurately ascertained by the mint assay ; and that would 
be the proper guide if its value here were the question. But as 
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the question is the commercial value of the rupee in Bengal, 
where it seems to be an article of commerce and subject to some 
fluctuation, the mint assay is not conclusive in this case. The com- 
parative commercial value in India between dollars and rupees is 
probably not very different from the real intrinsic value, judging 
either from the testimony or the nature of the subject; and there 
appears to be no objection to taking this comparison as the guide. 
The comparison with bills seems to be more fluctuating, and de- 
pendant in a degree upon circumstances by which the insurer 
cannot be affected. It affords, therefore, in general, not so safe a 
guide. Though in this particular case, if the jury give full credit 
to the supercargo, there was no difference in the price of rupees 
when purchased with dollars and with bills. The law and the evi- 
dence being before the jury, they will estimate the value acé6rd- 
ingly. i 

It is the opinion of the court, however, that the expense of car- 
rying the dollars from this country to Bengal is not to be taken at 
all into the calculation ; otherwise the subject would be involved 
in endless questions. Neither was the receipt of the premium 
such an afirmance of the plaintiff’s estimate of the value of the 
rupee as to preclude the defendants from now controverting it. 
The defendants had given notice to the plaintiff that they objected 
to pay the whole amount of the policy, on the ground of short 
property. The point in dispute was fully understood. During the 
controversy the note falls due. Being in bank, it is paid in the or- 
dinary course of business, without being intended by either party 
to affect the matter in dispute, and in point of law it does not af- 
fect it. | 

The jury found for the plaintiff his whole demand, grounding 
themselves, as was understood, on the testimony of the supercar- 
go, or more probably because it was an insurance case. 

Tilghman and Ingersoll for plaintiff, 

Rawle and Lewis for the defendants. 





CIRCUIT COURT U.S. PENNSYLVANIA. 
April, 1819. 


Where different persons enter upon land in succession, each retaining the 
possession during a period of less than twenty-one years, the last possessor can- 
not add the possession of his predecessors to his own so as to make out one’en- 
tire continuing possession of twenty-one years to bar the entry of the owner. ‘ 

Adverse possession to bar an entry must be confined to the particular spot so 
occupied, and the location of the spot must be shown, in order that it may appear 
whether the continuity of possession during the whole period was applicable to 
it. 


Lessee of Potts v. Gilbert. 


Tuts was an ejectment to recover three hundred acres of land. 
The plaintiff produced a regular title from the commonwealth of 
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Pennsylvania, commencing with a warrant in 1784, payment of 
the purchase money in the same year, return of survey in the year 
1788, and patent in 1800. 

The defendant produced a special warrant for the same land to 
Samuel Clark, and a survey of the same in 1803, with an endorse- 
ment that it interfered with a survey under which the lessee of 
plaintiff claimed. 

On the part of the plaintiff it was proved by the deposition of 
J. Stephens, a deputy surveyor, that in the year 1813 or 1814 the 
defendant applied to him to know if this land was vacant, saying 
that if it was so, he wished to purchase it from the state ; if other- 
wise, he wanted to discover who had the official title. The witness 
informed him that a warrant for this land had issued to Samuel 
Clark in 1773, which had been surveyed in 1803, 

On the part of the defendant, the following depositions were 
read. N. Hicock, who stated that in 1794 one Eckler sent a per- 
son on the land to build a cabin; that in 1793 there was a sugar 
bush on it; part of Eckler’s family resided on the land in 1794. 
In 1795 Gibson, with his family, resided on the premises in a 
comfortable house, having a small piece of ground cleared. There 
has been ever since some person on the land, and there are now 
twenty or thirty acres cleared. 

R. Grough deposed that in 1793 Eckler was on the land with 
part of nis family. In the fall of the same year Gibson bought 
him out and went on; and there has been ever since some person 
on the land: witness understood they claimed only by posses- 
sion. 

James Lewis deposed that in July 1794 Gibson lived on the 
land ; had a good house and four acres in corn. Gibson bought of 
Means and sold to Dougherty, who lived eighteen years on the 
land, and then sold to Bowman, who sold to the defendant. There 
has always been one or more families on the land since he knew 
it. The deed from Dougherty to Bowman dated in 1810, and 
from Bowman to the defendant, dated in 1813, were given in evi- 
dence. Stacy Potts was examined by the plaintiff, who stated that 
in 1810 the defendant applied to him to buy this land, but on ac- 
count of Clark’s survey, he declined selling. 

This action was commenced in 1817. Ingersoll and Baldwin for 
defendant, and Tilghman and Sergeant for plaintiff. 

Washington J. charged the jury. 

The only defence seriously relied upon in this case is the act of 
limitations; because, as to the title of Clark, it cannot be urged 
against the plaintiff, whose title was perfected in the year 1800, 
three years before Clark’s warrant was even surveyed, which was 
not accomplished until thirty years after the date of the warrant, 
nor was any part of the purchase money ever paid. 

The statute of limitations of this state is in substance the same 
as that of 21 J. 1. c. 16. and declares that no entry shall be made 
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on land but within twenty-one years next after the right or title 
to the same descended or accrued. 

In the construction of both statutes, it has always been held, 
that the actual entry of the owner is not necessary to prevent the 
operation of the law, unless an actual adverse possession is taken 
by a stranger, from which time, and not before, the limitation be- 
gins to run. The grant of land ‘by the government passes at once 
to the grantee the legal possession as well as the title, which con- 
tinues until he is disturbed by an adverse possession. 

This was decided im the case of Green v. Siter, in the supreme 
court of the United States. According to the law as decided in 
this state, the title of the commonwealth vests in the grantee upon 
the return and acceptance of his survey and payment of the pur- 
chase money, and consequently the legal possession must be 
vested in him at the same time. 

The adverse possession before mentioned must not only conti- 
nue, but it must continue the same in point of locality during the 
pre scribed period of time sufficient to constitute it a ‘bar ; that is 
to say, a roving possession from one part of a tract of land to ano- 
ther cannot bar the right of entry of the owner upon any part of 
the land which had not been held adversely for twenty-one years, 
although the different periods of possession of the separate par- 
cels should amount in the whole to that number of twenty-one 


years. For it is a clear principle of law, that the right acquired 


by adverse possession of a disseizor or other, who enters or re- 
tains possession by wrong. can never extend beyond the limits of 
the particular spot to which his occupation was confined. If he 
could go beyond those limits, there would exist no other to cir- 
cumscribe his claims. He cannot resort to the metes and bounds 
of the tract upon which he has settled, because the legal posses- 
sion of the owner continues unaffected by the tortuous entry, ex- 
cept so far as the actual adverse possession has disturbed this, the 
legal owner is constructively in possession of the whole tract, be- 
cause his title extends to the whole. A wrongdoer can claim no- 
thing in relation to his possession by construction. 

Whether to support the possession of a person who enters with- 
out title upon a piece of land, who encloses, improves, and culti- 
vates it, and continues the same peaceably for the space of twen- 
ty-one years, itis incumbent upon him to show that such posses~ 
sion was taken and continued under a claim or colour of title, is 
a question of great importance, and, in my cpinion, of no small 
dificulty. The affirmative of this question seems to be maintain- 
ed by the learned judges of New-York, and that opinion is there- 
fore entitied to our highest respect, My own mind is not decided 
upon this point, and as it is not material to the decision of this 
case, I shall express no opihion upon it, 

But the court is perfectly clear that, where different persons en- 
ter upon land in succession, each retaining the possession for a 
period short of twenty-one years, the last possessor, who may be 
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the defendant, cannot tack the possession of his predecessors to his 
Owa, so as to make out one entire continuing possession of twenty- 
one years, to bar the entry of the owner. The possession of A. the 
first occupant, cannot be the possession of B. the next occupant, 
because the moment A. quits the actual possession, the legal pos- 
session of the real owner is restored, and the entry of B. consti- 
tutes him a new disseizor, and if he seek to bar the entry of the 
owner, he must show an actual adverse possession continued in 
himself for twenty one years. 

There is, in truth, no privity between A. and B. 

Neither do we think the present case is strengthened in favour 
of the defendant by the evidence of the witness, who states that 
the several occupants sold to their successors, Nothing can be 
more vague than this testimony. It does not state that any con- 
veyances were executed or what each person sold; whether it 
was title, possession, or good will; or whether any two of the 
sales were applicable to the same spot. Indeed, what had any of 
them to sell ? 

Not only is adverse possession to bar an entry to be confined to 
the particular parcel so occupied, but some evidence should be 
given to show the location of such parcel, that it may be seen 
whether the continuity of possession during the whole period was 
applicable to it. 

Verdict for the plaintiff. 


DELAWARE, 
The State v. Ralph Munson. 


Haseas Corpus. If sufficient appear on the face of the commitment, to show 
that an offence has been committed, although it may be drawn up informally, 
yet the prisoner cannot be discharged. If the prisoner is described as a young 
man it is too indefinite. 

A writ of habeas corpus was awarded by the chancellor, 3d 
February, 1817, directed to Joseph Buckmaster, keeper, &c. com- 
manding him, &c. 

On the 4th of February, Joseph Buckmaster brought Munson, 
the prisoner, before the chancellor, and certified the following 
commitment made by justice Schee, as the cause of the detention 
in prison of the said Ralph Munson. 

“ Kent county, ss. The state of Delaware to the sheriff, or any 
constable of said county, greeting: Whereas James Kirbin, of 
the county of Kent, this day appeared before Mr, James Schee, 
one of the justices of the peace of the state of Delaware, in and 
for said county, on his oath did declare, that on the seventeenth 
day of January, 1817, received two dollar bank note from young 
man, on the bank of Hagerstown, No. 7263, and dated Hagerse 
VOL. I. NO. Il. i] 
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town, 27th of April, 1814, having good cause to believe, and doth 
believe, that young man did feloniously pass the same to me, so 
counterfeit, and forged on the bank of Hagerstown, and the said 
young man has this day been brought before me, the said justice, 
and have refused to,find surety for his appearance, at the next 
court of general quarter sessions of the peace and jail delivery, to 
be held at Dover, for said county, to answer unto the above charge ; 
these are therefore to command you, or either of you, to carry or 
convey the said young man te the public jail of said county, or 
keeper of said jail, who are required, him to receive, and safely 
keep, until he shall find such surety as aforesaid, or be otherwise 
legally discharged. Given,” &c. &e. - 

Mr. Van Dyke and Mr. Battell appeared for the prisoner. 

Mr. Van Dyke argued that he ought to be discharged for the 
following reasons. 1. He isnot named in the commitment. 2. The 
description is indefinite, and will apply to any young man. He is 
not even described as a white young man. We have, said he, three 
descriptions of young men, white, negro, and mulatto; and from 
the description in this commitment, it cannot be told whether it was 
meant for a white man or negro, or mulatto. It is a general com- 
mitment applying to any and every young man; and is nota lawful 
authority to detain a prisoner in jail. 1 Art. 6 sec. of the Consti- 
tution forbids any warrant to issue to seize any person, without 
describing him, as particularly as may be. 3. The prisoner is not 
charged with any probable cause upon oath. He is, in fact, not 
charged with any crime. It is not said in the commitment, that 
he passed the bill knowingly. It is no crime to pass a counterfeit 
note, unless it is done knowingly. Many innocent men receive 
and pass such notes, without a suspicion of their being counterfeit. 
It is the sczenter, the knowing them to be counterfeited, which 
constitutes the offence. As to the word feloniously, it has already, 
in the case of John Ford, been decided by the chancellor, to be 
no felony merely to pass a counterfeit note. And 4thly, it dves 
not appear that he is charged with any crime done in the state, 
and consequently not within the jurisdiction of the justice. The 
commitment ought to have stated that the offence was committed 
in the county, or at least in the state, to give the justice any power 
over it. 

The chancellor was of opinion that the fourth objection had no 
weight in it. Ihe third he thought deserved consideration, but it 
did not afford any ground for the discharge of the prisoner. It 
was urged that the prisoner is not charged with any crime. The 
offence is awkwardly enough stated in the commitment; but it is 
clearly to be collected, that he is charged with passing a counter- 
feit note; and although the charge is informal, and he is not said 
to have passed the note, knowing it to be a counterfeit, vet that is 
the import of the charge. The justice used the word feloniously 
improperly, but he has said that the young man did feloniously 
pass the note, so counterfeit and forged on the bank of Hagers- 
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town; and the whole shows that he is informally charged with 
passing a forged bank note, knowing it to be forged. A mistaken 
notion seems to prevail, that any error or informality in a warrant 
of commitment makes it void, and entitles the party‘to a discharge 
without bail. The law is not so; neither is it reasonable or just 
that it should be so. Our habeas corpus act gives to the chancel- 
lor or judge, power in all cases where any person stands commit- 
ted for any criminal, or supposed criminal matter (unless for trea- 
son or felony,) the species whereof is plainly and fully set forth in 
the warrant of commitment, : in vacation time, to discharge the 
person from imprisonment, taking his or her recognizance, with 
one or more sureties, &c. Here is nothing like an absolute dis- 
charge, although it is in a supposed criminal matter only. If the 
party is imprisoned for treason or felony, the species whereof is 
plainly and fully set forth in the warrant of commitment, he is not 
even entitled to the writ, in vacation; though it would not be pru- 
dent to refuse it, not knowing the opinions of those who might 
have to decide the question, on a suit for the refusal. But ina | 
supposed criminal matter, what is the chancellor or judge to do? 
Why, the act says that the person shall be discharged, on his re- 
cognizance taken with one or more sureties. The habeas corpus 
act gives a prisoner no new right, except as to the mode of re- 
dressing wrongful restraints; and it never was intended, when an 
offence appeared to have been committed, that the party should 
be set at large, without bail. These obbervatiotis are to be under- 
stood as applying to the cases of lawful commitments for supposed 
criminal matters. It is to be remarked that there is a difference 
between warrants not lawful, and warrants which are irregular or 
informal only. A warrant not under seal, is unlawful and void; a 
general warrant is unlawful and void; but an irregular or infor- 
mal warrant is not void, and does not eantite the party to an ab- 
solute discharge, though it may entitle him to be discharged on 
bail. 

The stat. $1, Car. 2,c. 2, commonly called in England, the habeas 
corpus act, is substantially like our act, so far as it bears on the 
present question. In England, the court will examine, by affidavit, 
the circumstances of a fact, on which a prisoner brought before 
them by habeas corpus, hath been indicted, to inform themselves, 
on examination of the whole matter, whether he be bailable. 2 
Hawk. 113. Conformably with that practice, our act directs that 
the chancellor or judge may investigate the truth of the circum- 
stances of the case, to determine whether, according to law, the 
prisoner should be bailed, remanded, or discharged. This inves 
tigation would be an absolute nullity, if the prisoner were entitled 
to a discharge, without bail, on the mere informality of the war- 
rant In stating the offence. In Bethell’s case, on a writ of habeas 
corpus, 1 Salk. 348. it was adjudged that where a commitment 
is without cause, a prisoner may be delivered by habeas cor- 
pus; but where there appears to be good cause, and a defect 
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only in the form of commitment, he ought not to be discharged, 
See sir Wm. Wyndham’s case, 2 Str. 2. Bethell’s case is stronger 
than the one under consideration. When it is said that if a commit- 
ment is without cause, a prisoner may be delivered by habeas 
corpus, it does not mean that the offence should be described with 
the nicety and technical precision of an indictment; but that the 
prisoner should be charged with some offence; for it is enough if 
the commitment shows that an offence has been committed, not to 
discharge without bail. If all the certainty of an indictment were 
requisite in a commitment, scarcely any crime would be punished; 
for it would only be necessary for the party to refuse giving bail, 
that he might be committed, and then on a writ of habeas corpus 
be discharged without bail. The King against Judd, 2 T. R. 225. 
It was adjudged that it was not necessary to state, in a warrant of 
commitment, on a charge of felony, that the act was done feloni- 
ously; but that it would be sufficient, if on the facts stated, it could 
be seen that a felony was committed; but as it did not appear in 
that case that a felony was committed, the prisoner was bailed, not 
discharged. That case goes the whole length of Munson’s, for 
it was intended to commit Judd for a felony, in setting fire to a 
cock, mow, or stack of corn, according to 9 Geo. 1. c. 22. but the 
justice committed him for wilfully and malignantly setting fire to 
a parcel of unthrashed wheat, which was not felony. In a still 
later case, the King vs, Despard, 7 T. R. 736, when Despard had 
been committed on a warrant at common law, “ for treasonable 
practices,” a writ of habeas corpus was issued out of the court of 
King’s Bench, and on a motion that Despard should be discharged 
for the insufficiency of the warrant of commitment, the whole court 
refused to discharge him, They traced the law from the revolu- 
tion in 1688 to the present day, and adjudged that the commit- 
ment was good at common law, although the particular species of 
treason was not specified. It was admitted that at common law 
the prisoner might be bailed. Lord Kenyon referred to the law 
“at and after the revolution, and particularly in the time of that 

reat man, lord Holt,” as he called him, and concluded thus— 
“ Lord Holt was a man above all praise; and he was assisted by 
able judges, one of whom was Mr. J. Powell, who fell little short 
of lord Holt himself. I will not overturn the law of the land as 
it has been handed down to me: it is not for the judges who are 
to watch over the law, to overset it, Therefore, on the authority 
of precedents, nine of which are precisely in point, I am clearly 
of opinion, that if we yield to this application we should forget 
the duty we owe to the public.”” The prisoner was remanded. In 
another case of habeas corpus, the King against G. Marks and 
others, 3 East 157. the prisoner was committed for a felony. The 
warrant of commitment was informal, but the depositions taken 
before the committing magistrates were returned with the writ, 
which disclosed facts charging the prisoners with an offence, within 
the statute under which they were committed. The court deter- 
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mined, that though the warrant of commitment was informal, yet, 
as upon the deposition returned it was seen that a felony had been 
committed, and that there was reasonable ground of charge against 
the prisoners, they would not bail them. They were remanded. 
So here, this prisoner is not charged with a felony, for it is not a 
felony to pass a counterfeit note; neither is he charged with any 
crime, according to the act against forgery; but it appearing from 
the warrant of commitment, that he is charged with an offence 
which is punishable by the laws of the land, he may be bailed, but 
for this reason he is not entitled to a discharge. His crime, if he 
has committed any, is that of cheating, and like the case of Ford, 
he may be indicted for it at common law. Rudyard’s case in 3 
Bac. 12. is a conviction under the stat. 22 Car. 2. c. 1. and is not 
applicable to the present question. See 2 Vin. 22, 2 Wilson 151. 8. 

It remains to be considered whether the warrant is legal; for 
after all, if the prisoner is committed illegally, he must be dis- 
charged. It was objected that he was not named, nor described 
in the warrant. He is described, or called, young’ man, and the 
said young man is this day brought before me the said justice.— 
This description is too general; it applies to any young man; for 
the circumstance of his being brought before the justice does not 
designate him, except perhaps for the moment. It is to be sup- 
posed that the young man was before the justice, at the time the 
warrant was written, but it is not unequivocally so stated: And his 
being before the justice, at any period of the day, comes within 
that fact. Our constitution, Art. 1. Sec. 6. says that no warrant 
to seize any person shall issue, without describing him as particu- 
larly as may be. This description must apply to the person, and 
not relate merely to any incidental circumstance. ‘Lhe warrant 
should inform. who the person is. The expression young man 
would apply to any young man, white, black, or yellow; and there- 
fore does not describe him as particularly as may be. Although 
the constitution speaks of a warrant to seize, yet in reason it ap- 
plies equally to warrants to commit. It was intended to suppress 
general warrants of all kinds. 

The warrant should contain the name or surname of the party 
committed; if not known, then it may be sufficient to describe the 
person by his age, stature, complexion, color of his hair, and the 
like; aud to add that he refuseth to tell his name. 1 Burns Just. 
381. Commitment. Burn refers to 1 Hale, 577. who says that the 
name is necessary; for a warrant granted with a blank and sealed, 
and after to be filled up with the name of the party to be taken, is 
void in law. Hale must mean when the name is known or given, 
otherwise it could not be inserted. His clear meaning is, that the 
name, or something equivalent, is necessary—Upon the whole, this 
may be compared to a general warrant, for it neither gives the 
name nor description, and is void, and therefore the imprisonment 


of Munson is not legal, and he must be discharged. 
NOTE. | 

This young man refused to give his name to the justice. He said, afterwards, that 
he would not discredit his friends.—Munson, no doubt, was an assumed name. 
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STATE JURISDICTION. 


A letter from the honourable Samuel Chase, late one of the judges of the Su- 
preme Court of the United States, to the governor of Maryland. Dated 


6th October, 1794. 


Srr,—I am this minute honouréd with your excellency’s letter 
of yesterday, in which you state that several persons, who opposed 
the execution of the excise laws of Congress and the militia act 
of this state are in the gaol of Washington county, on commit- 
ments by the judge of the district, or some of the justices of that 
county; that witnesses have been recognised’ to prosecute ; that it 
is apprehended the prisoners will be liberated by force; and you 
request my opinion whether, for the security of the prisoners they 
can be /egally removed from Washington’ to Frederick county 

aol. I will with pleasure give your excellency my sentiments. 
If a subject of Maryland commit an offence against the laws of 
the United States he can only be apprehended and punished agree- 
ably to those laws; if he commit an offence against the laws of 
this state, he can only be arrested and punished according to its 
laws. The federal judiciary take exclusive cognisance of the one, 
and the state judiciary of the other. The jurisdictions are dis- 
tinct, and unless by some law of the national legislature, state 
judges or justices, are authorised to execute the laws of Congress, 
they have nothing to do with them. I do not see how a man by 
doing any one act can at the same time violate the laws of the 
national government, and the laws of any of the state govern- 
ments, If a subject of this state has opposed the execution of 
the national excise law, and to effect such opposition, has also op 
posed the militia act or any other act of this government, I am 
inclined to think that he commits but one offence and that the ofs 
fence is against the laws of the general government. It seems to 
me that the greater crime includes and swallows up the less. To 
illustrate this by example; suppose a number of the subjects of 
Maryland oppose the execution of a law of Congress with force 
and they beat some of the officers of Congress or destroy their 
property, and are guilty of a riot or a greater crime; it does not 
appear to me that they can be subject to two indictments and two 
punishments, one for a breach of the laws of Congress, and another 
for a breach of the laws of this state. By Act 1790, ch. 50, the 
General court can only take cognisance of treasons, misprisions of 
treason, murders, felonies and insurrections, and then either at 
instance of the criminal, complying with the conditions required in 
said act or on behalf of the state by order of the General court, 
where there appears satisfactory ground to believe that there can- 
not be had a fair and impartial trial im the court where the pro- 
secution is depending. This cause is not removable, it being not 
one of the abovementioned crimes, and whether the prosecution is 
for a breach of the peace—a riot—opposition to the excise, or op- 
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position to the militia law, there is no law of Congress what- 
ever, the violation of which does not involve the violation of some 
law of one of the state governments, and is it consistent that one 
act should receive two punishments? 
Iam, &c. 

Sam. CHACE. 

fis Excellency 
Lhe Governor of Maryland. 





LANDS IN MISSOURI. 
Washington, 25th Feb. 1821. 


Sir,—In Missouri, the lands of residents and non-residents are 
taxed the same; and by our constitution, must continue to be so. 

We have no late law upon the subject, unless the State Legis- 
lature passed one this winter, which I believe they did not. 

The territorial Statute upon the subject, passed in January, 
1815, and still in force, required non-residents, in person or by 
agent, on or before the first of July in that year, to furnish the 
territorial auditor with a list of their lands, stating the nature of 
the claim, quantity of land, and county, and water course, where 
situate. If they failed to make such return, the auditor must, 
from the best information he could get, list the lands of non-resi- 
dents himself; and, on or before the first of August in each year, 
furnish each county collector with a list of those in his county. 

In the case of failure to pay the taxes due on them, the respec- 
tive collectors must, on the first Monday of November, annually, 
having given sixty days previous notice, sell so much of each tract 
as will satisfy the taxes and costs. 

Lands so sold, whether belonging to residents or non-residents, 
may be redeemed in twelve months after the sale, by paying or 
tendering to the purchaser the sum which: he paid, with one hun- 
dred per centum per annum interest, and the costs of sale and 
survey, and for the improvements made by the purchaser, if any. 

If a tract will not sell for the tax and costs, it will be struck off 
to the territory and conveyed to the governor in trust, or with the 
same right of redemption in the owner. 

‘“‘ Infants, persons of unsound mind, in captivity, beyond the 
limits of the United States, or in the military service of the 
United States,” may redeem within a year-after the removal of 
their respective disabilities, by paying as above. 

The exaction of a double tax, for failure to make returns to the 
assessors, applies only to residents. 

The tax by that act is sixty cents per hundred arpents of con- 
firmed title; and 12 1-2 cents per hundred and unconfirmed 
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~~ 
claims; as marty of the Spanish concessions, or warrants of survey, 
still are. 

Our present law concerning the recording of deeds, requires 
them to be recorded -by the clerks of the circuit courts in the 
county in which the land or any part of it lies, within three months 
from that date, otherwise they will be void as to subsequent pur- 
chasers recording within the limited time—the recording is not 
otherwise necessary to the validity of the deed. 

Deeds executed by non-residents, may “ be proved or acknow- 
ledged before any court of record, mayor, chief magistrate, or 
other office of any city, town, or place, and certified under the 
seal of the court, or the common or public seal of such city, town, 
or place, where ‘they have one, if not, under the private seal of 
such mayor, chief magistrate, or other public officer,” and they 
will be entitled to record in the proper county. 

Military lands, when taxable,* will of course be so equally with 
other claims of residents and non-residents. 

I believe the above are all the essential regulations upon the 
subject of your inquiry, 

Respectfully, your obt. 
D. Barton. 
Hon. J. Roberts. 


A charge given at a session of admiralty within the Cinque Ports. 
2 September, 1668. By Dr. L. Fenkins. 


(GENTLEMEN OF THE JURY, 

You are here empannelled and sworn to make a diligent inquiry, 
and a true presentment of all crimes, offences, and abuses, that 
have been already committed, or are now prevailing within the 
jurisdiction of the admiralty of the Cinque Ports. It is not my 
business now to show you how ancient this admiralty is in story; 
nor to trace it up to William the Conqueror, or Edward the Con- 
jfessor’s time: the records of the tower of London do fully vouch 
the antiquity of it, and by them it appears, that when there were 
several admirals in England (as about 400 vears ago there were 
always two or three at a time) the admiral of the Cinque Ports 
was still one, if not the chiefest of them. And those great fleets 
which these ports did then furnish out upon all occasions (called 
and reputed by way of preeminence the King’s Navies Royal) were 
still commanded by the Lord Warden, as their admiral, and he 
had all the authorities, rights and roy alties, belonging to an admi- 
ral, annexed to his office, as appears by the commissions of Beau- 


* Three years after the date of the patent. 
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champ and Herle, who were wardens apd admirals of these ports 
in Edward III ’s time. oo r 

Nor are there the records of the tower only, but several acts of 
parliament, that declare this admiralty to be an ancient entire thin 
of itself, distinct from that ancient great one, commonly called the 
admiralty of England: For instance, in the statute of 2 Hen. V. 
and 28 Hen. VIII. when the proceedings of the lord high admiral 
of England, in cases of treason and felony are directed to be by 
a jury of twelve men according to the course of the common law, 
there the Cinque Ports have their-admiralty jurisdiction, and the 
cognisance of such causes, entirely reserved to them, as distinct 
and independent from the Lord High Admiral’s jurisdiction. Be- 
fore I come to the particulars of your charge, it will not be amiss 
to lay out the true bounds within which you are to limit your 
inquiries, that you may not encroach upon the charge of juries 
and inquests within the land. You are therefore to inquire no 
further than within the jurisdiction of the admiralty of these 
Cinque Ports, and his jurisdiction is not only upon the main sea 
within your franchises, but also in all ports, havens or creeks, and 
in the main streams of great rivers beneath the first bridges, as 
also every where upon the sea-shore within high water mark. Thus 
much the statute of 28 Hen. VIII. compared with the forms of 
commissions of oyer and terminer for the admiralty, does very 
fully import. And these commissions are the best comment upon 
that statute, being not only issued out in virtue of it, but still 
passing the view and approbation of every lord chancellor, since 
the making of that statute. 

These are your bounds, gentlemen, the particulars you are to 
inquire of, I shall deduct from these three heads: The laws of 
the Realm, the laws of Oleron, and the laws of the Admiralty, First, 
as to the most of those crimes and offences that are inquirable by 
the laws of the realm, I shall not need to say any more, but that 
whatsoever is treason or felony, murther or manslaughter, mayhem, 
riot, larceny, or misdemeanour, upon the main land, within the 
body of any county, the same changes not its nature, name or 
punishment, when it is committed upon the sea, within.the juris- 
diction of the admiral, 

For instance, it is no less high treason treacherously to deliver 
up one of his majesty’s ships to an enemy, than to betray one of 
his castles or garrisons; and he that gives the king’s enemies any 
intelligence, aid or relief at sea, is as perfectly a traitor, and as 
fully within the purview of the statute of 25 Edw. III. as if he 
had done it upon the land. 

You are therefore to inquire within the jurisdiction,of this ad- 
miralty, of all treasons and conspiracies against the king, for to 
compass, imagine, or devise the death of the king, or any bodily 
harm or restraint upon his person, the levying of war against him, 
or the inciting of any foreigners with force to invade any of his 
majesty’s dominions, I say it is high treason not only to do any 
VOL. I. NO. II, Mm 
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of these things, but by a statute lately revived, to compass, ima- 
gine or devise any of these black hellish things, where such 1ma- 
ginations or intentions can be discovered by any word or deed. 
So precious in the eye of the law, so carefully fenced about is his 
life, his safety, whois as the Holy Scripture styles him, the breath 
of our nostrils, and the anointed of the Lord. By the same statute, 
the malicious and advised speaking of such things, as may incite 
the people to hatred and dislike of the king’s person or govern- 
ment, is made (though not high treason) yet very highly punish- 
able, to the forfeiture of all trusts and employments whatsoever; 
you are therefore to inquire, whether any within the jurisdiction 
of this admiralty do, by seditious insinuations, endeavour to alien- 
ate the king’s subjects from their duty and allegiance. 

But here you must observe that in treasons and crimes of this 
kind, as also in felonies, we can only make the inquisition in this 
court, they cannot be tried and sentenced here, it must be either 
before his royal highness and his assistant, at his court of Ship- 
wey, (for that court has cognisance of treason as well as of other 
crimes) or else by his majesty’s commission of oyer and terminer, 
in virtue of the statute of 28 Hen. VIII. 

There are some sorts of felonies and offences, which cannot be 
committed any where else but upon the sea, within the jurisdiction 
of the admiralty. These I shall insist upon a little more particu- 
larly, and the chiefest of this kind is piracy. 

You are therefore to inquire of all pirates and sea-rovers, they 
are in the eye of the law hostes humani generis, enemies not of 
one nation or of one sort of people only, but of all mankind. They 
are outlawed, as I may say, by the laws of all nations; that is, out 
of the protection of all princes and of all laws whatsoever. Every 
body is commissioned, and is to be armed against them, as against 
rebels and traitors, to subdue and to root them out, 

That which is called robbing upon the highway, the same being 
done upon the water, is called piracy: Now robbery, as it is dis- 
tinguished from thieving or larceny, implies not only the actual 
taking away of my goods, while I am, as we say, in peace, but 
also the putting me in fear, by taking them away by force and 
arms, out of my hand, or in my sight and presence; when this is 
done upon the sea, without a lawful commission of war or repri- 
sals, it is downright piracy. 

And such was the generosity of our ancient English, such the 
abhorrence of our laws against pirates and sea-rovers, that if any 
of the king’s subjects robbed or murdered a foreigner upon our 
seas, or within our ports, though the foreigner happened to be of 
a nation in hostility against the king, yet if he had the king’s pass- 
port, or the lord admiral’s, the offender was punishable, not as a 
felon only, but this crime was made high treason, in that great 
prince Henry V’s time ; and not only himself, but all his accom- 


plices were to suffer as traitors against the crown and dignity 
of the king. | 
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There are certain statutes relating to trade and navigation, 
which make several things criminal ; concerning these, the lord 
warden, as admiral, is especially to inquire and take an account. 

You are therefore, by virtue of those several statutes, (and of 
some made since his majesty’s most happy return,) to inquire 
whether any within your franchises have exported sheep, wool, 
yarn, fuller’s earth, or any other commodity prohibited by law to 
be exported. 

You are likewise, by an act for the encouragement of naviga- 
tion, to inquire whether any have imported any goods or mer- 
chandizes of the growth of Asia, Africa, or America, into any of 
his majesty’s dominions, in any other bottoms than such as are 
really and truly English, three-fourths at least of the mariners be- 
ing the king’s subjects. 

You are, by another act of, Parliament, 16 Car. II., to inquire 
if any masters of merchant ships have been so cowardly, base, and 
treacherous, as to render and submit themselves to any Turks, 
pirates, or sea-rovers, without fighting. For, by that act, if any 
master, having a ship of two hundred tons, and sixteen guns 
mounted, do yield without fighting, or do take any part of his 
freight or of his goods back again, as a gratuity from the pirate, 
or do yield to any that has not at least double his force, how lit- 
tle soever his own vessel or force be, he is to be declared by the 
court of admiralty forever incapable of serving in any English 
ship, and to answer the merchant for his damages to the utmost 
of his ability. 

By the same act, if a mariner do retuse to fight in these cases, 
he is to suffer six months’ imprisonment, by warrant from the 
court of admiralty; but if he Jay violent hands upon his master, 
to hinder him from fighting, he is to suffer death as a felon; as 
also is such master as shall be found to have cast away his ship, or 
otherwise wilfully destroyed it, having first taken up more money 
upon bottomry than his adventure was worth. 

I shall say no more of the laws of the realm ; and the time will 
permit me to say but a word or two of the laws of Oleron, which 
is the second head I proposed to give you in charge. _ 

The laws of Oleron are the ancient universally received cus- 
toms of the western part*of the world; which Richard I. of im- 
mortal memory, being upon his return from the holy war, thought 
fit to review and reform ; and then to give them the stamp of his 
royal authority. These laws all the sea-faring nations of this west- 
ern part of the world soon after received and entertained from 
the English, by way of deference to the sovereignty of our kings 
in the British ocean, and to the judgment of our countrymen in 
sea affairs. | 

You are therefore, by the laws of Oler on, to inquire, whether 
any have taken upon them the conduct of ships, as masters, with- 
out sufficient skill and experience ; and whether any damage or 
danger hath arisen thereby? whether there be any masters of 
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ships that do not pay off their mariners honestly, without cavil or 
delays; that have not treated their mariners with humanity and 
care, when they were sick in their service, especially when they 
were wounded in defence of their ship? 

You are to inquire after all stubborn, quarrelsome, thieving, 
mutinous, and rebellious mariners ; after such as have run away 
from service, or have not come into it according to their cove- 
nant; after such as steal away buoys or cut buoy-ropes; and 
whether any have embezzled or possessed themselves of goods 
cast away and are no wreck, but are pursued and demanded by 
the true owners? for that is no wreck, properly so called, though 
the ship itself be cast away, where any creature, though but a dog 
or cat, escapes to shore alive. The custody of such goods be- 
longs to the lord warden, as admiral, and are to be restored to the 
owners, the savers first receiving a reasonable recompense, in pro- 
portion to their hazard and pains. 

1 call these the laws of Oleron, not but that they are peculiarly 
enough English, being long since incorporated into the customs 
and statutes of our admiralties ; but the equity of them is so great, 
and the use and reason of them so general, that they are known 
and received all the world over by that rather than any other 
name. 

The third and last head, are the statutes of usages of our Eng- 
lish admiralties ; and among them some are as ancient as king 
John and Richard I’s time ; others, as that famous inquisition at 
Queensborough, had above three hundred years ago, all of them 
peculiar to the powers and the office of our English admiral. 

The admiral has, as well by ancient prescription as by the sta- 
tute of i Eliz. and other statutes, the conservation of the great 
and navigable rivers, not only from all manner of nuisances, but 
also preserving the breed of fish, 

You are, therefore, to inquire of such as use any nets, engines, 
or other unlawful arts to catch fish withal, contrary to the statute 
of 1 E/iz. or the customs of the ports; of such, for example, as 
have not the meshes of their nets two inches and a half broad, of 
such as do by any manner or way destroy the spawn and fry of 
fish, of such as destroy any fish before they be of statutable 
size, of such as drag for oysters within the forbidden times, that 
is, from the 1st of May to the 14th of September, by an ancient 
statute of the admiralty of England, or within any other time for- 
bidden by the customs of these ports. 

You are to inquire whether any fishermen, subjects of the 
French king, do presume to fish upon this coast, without special 
license from his royal highness; and if they have license, whe- 
ther they fish with any other nets than such as are of the English 
size ? The offenders and their boats are to be seized on, in any 
port where they happen to come. 

You are to inquire, whether any do annoy your navigable rivers, 
er his majesty’s ports, by throwing into them any rubbish, filth, 
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er ballast, or by taking up their ballast in undue or. improper 
places? And after all regrators, and forestallers of the market 
upon the water; that is, such as do way-lay, and buy up any man- 
ner of provisions or merchandise, before it be brought into the 
port of discharge; and do sell it again by retail in the same port 
or within four miles of it. 

The lord warden, by’ virtue of his office of admiral, has a 
special trust reposed in him, in matters relating to war, and for 
the maintaining of his majesty’s sovereignty in these seas. 

You are therefore to inquire, whether any commander at sea, 
has upon any occasion, neglected to require and exact the just re- 
spect, deference, and salutes due to his majesty’s flag from all 
foreign ships, and hath not fought, and if need were, sunk such 
ships as have refused that ancient acknowledgment, which all 
nations have time out of mind paid to the banner of England. 

If I should give you in charge to inquire, if any foreigners 
have refused to strike to Dover-Cast/le, and to salute it (as I think 
I might do, without leading you out of the jurisdiction of our 
commission) every stranger and foreigner that hears me, would 
think the inquiry very reasonable; because it hath been always 
usual, they know, to pay that tribute of respect, in lieu of the 
safety and protection every ship is sure to find there. 

You are to inquire, whether any of his majesty’s subjects have 
taken any commission, or do serve in any man of war, under any 
foreign prince or staté, without special leave from his majesty, or 
his royal highness; his majesty having not long since declared by 
proclamation, that he will have such proceeded against as pirates ; 
they are to be seized on, if any of them happen to come into our 
ports, and to be sent up to his royal highness’s lieutenant at 
Dover Castle? And whether, any masters of ships, or others, in 
the late war have been instrumental tn the escape of any prisoners 
by conveying them or their goods beyond seas, without letters 
of safe conduct from his royal highness? Whether any persons 
commissioned to take prizes in the late war, have defrauded his 
majesty of his prizes, or his royal highness of his just share. and 
tenths, either by not bringing all such prizes as they took to judg- 
ment; or else breaking bulk before sentence or decree of appraise- 
ment and sale? Or of such as have bought or received any 
prize goods, before they were declared to be lawful prize in judg- 
ment, such goods being bona piratorum, belong to the admiral. 

The lord warden, as admiral of these ports has certain lawful 
authorities, and ancient royalties belonging to his office, whereto 
you ought to have a special regard in your inquiries, that they be 
not violated or encroached upon: As, whether any ship or vessel 
hath, upon any pretence broken any embargo or arrest laid upon 
it by authority of the lord warden? And whether any mariners 
prest by the lord warden’s order, have fled away or departed his 
majesty’s service without leave? 
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You are likewise to inquire, whether any do hinder the execu- 
tions of the warrants, arrests, or decrees of this court of admi- 
ralty? And whether any do sue or implead others elsewhere 
than in this court, in such causes of action as arise within the 
jurisdiction of the admiral, and belong to his cognisance? And 
whether any officer belonging to this court, doth abuse the honour 
he hath to serve under his royal highness, by corruption, extor- 
tion, unreasonable demands, or fraydulent dealings whatsoever? 
Whether any do usurp or encroach on the lord warden’s droits 
and royalties, as admiral? For instance, whether any lords of 
manors, or others, do challenge to themselves wrecks at sea, or 
other droits of admiralty, in their manors, without sufficient 
title in law so to do; and whether their bailiffs, servants, or any 
other persons, have seized or possessed themselves of any wrecked 
goods, which by an ancient uninterrupted prescription belong to 
the admiral? 

Besides these wrecks at sea, all Jetsons, Flotsons, Lagons, 
Derelicts, and Deodands, belong to the admiral; which words, 
because they are not so easily understood, may be thus explained: 
Fetsons, are such goods as are thrown overboard to lighten a ship 
ina storm: Flotsons, are such things as are floating upon the 
water, whether swept away (as it happens sometimes) from the 
opposite shore, or else vessels of wine or oil, or other goods in 
barrels or chests, that are cast away, but not brought and left upon 
shore: Lagons, are anchors and such weighty things, as being lost 
and sunk at sea, are taken up again: Deredicts, are boats, or other 
vessels, forsaken, and found empty, without any person in them: 
These the lord warden has but the custody of, for where the 
owners are only frightened away, they may be recovered within 
the year and the day: Deodands, are either such things as were 
immediately instrumental to the death of a man on ship-board, 
or else such goods, moneys, or jewels, as are found upon a dead 
man’s body, that is cast ashore by the sea. 

To the lord warden, likewise, as he is admiral, do belong all 
goods appertaining to the king’s enemies, either lying concealed 
or else surprised and taken without commission, or otherwise brought 
in by storm or casualty, within the jurisdiction of the admiral. 
The goods and chattels of traitors, pirates, felons, and of all ac- 
cessaries, not only where the treason or felony happens to be com- 
mitted upon the sea, but wheresoever the fact is done, or the 
person attained happens to be in the king’s dominions, if the goods 
lie within the jurisdiction of the admiralty, thev are the admiral’s. 
So it is with the goods and chattels of felons de se, of fugitives, 
outlaws, such as are put in exigent. All fines and amerciaments, 
imposed by this court are the admiral’s. All royal fishes, such as 
whales and sturgeons are his, with many other particulars which 
I have not time now to insist upon. 

Thus, GenTLemen, I have given you some account, the briefest 
I could, ef the matters you have to inquire of. I must needs in 
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this haste have omitted many particulars, which your judgment 
and experience of what is amiss, and punishable at sea, will be 
able easily to supply; but I must desire you to be very exact in 
setting down all circumstances of time, place and persons, as - 
near as you can, in every matter that you shall think fit to pre- 
sent. 

If you do make your presentment honestly and conscientiously, 
with a just regard to the oath you have taken, you will in so doing, 
acquit yourselves of a duty not only incumbent on you, but ac- 
ceptable to your king, and to his royal highness our lord warden. 
For since the safety, honour, and wealth of England, does so 
much consist under the good providence of Gop, in that great 
force, and in the commerce and traffick which is maintained b 
sea, it must needs be a service of importance to the king, and a 
very high satisfaction to his royal highness (who is principally en- 
trusted under his majesty in all sea affairs) to keep up the old 
English discipline among our sea-faring men, to reform the abuses, 
and punish the misdemeanours, that are a blemish on the name 
and reputation of the English; and how can this be done effectual- 
ly, unless men upon their oaths (as you are) be diligent in their 
inquiries, exact and faithful in their presentments? 

And truly, GenTLEMEN, you had not been summoned hither 
this day (as you are by his royal highness’s special direction) but 
there was reason to hope, that the mutual satisfaction which the 
lord warden and his ports have this day in each other, would be a 
fresh motive and a very pressing engagement upon every one of 
you, with vigour and zeal to preserve and promote the public 
good, as it will be, I am very well assured, his royal highness’s 
care to watch over your privileges, and to espouse the defence of 
them, with as much concern and tenderness, as any of his prede- 
cessors in this place have done before him. 

And as you, GenTLEMEN, (I mean not only of the jury, but the 
gentiemen of these ports in general) do owe those great privileges 
you have these many hundred years enjoyed, far beyond any part of 
the kingdom, to the active, signal loyalty, of your ancestors, to 
that height of true English valour and prowess, they have upon 
all occasions shown; to that special zeal and devotion they always 
had for the crown; so the same spirit of valour, the same frame 
and temper of ancient loyalty, showing itself in you, as it did in 
them, will make it less difficult to preserve your privileges still 
entire and inviolable, especially under so gracious and just a king, 
such an illustrious and affectionate lord warden. 

And if you consider rightly the affection which his royal high- 
ness has for your public good, you may withont vanity value 
yourselves altogether as highly as those your ancestors, who had 
the great duke of Lancaster, and the victorious prince of Wales, 
afterwards Henry V. for their wardens. What they boasted of 
in their days, you do as completely enjoy, blessed be Gop, in 
yours; you have for your guardian and protector, under the king, 
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as they had, the greatest subject of England: Nay, (I mav add 
truly, hs actions, his merits, his blood considered) the greatest 
subject of the christian world ; and which is peculiar to the honour 
and the interest of sea-port towns, as great an admiral as ever 
weighed anchor ; who, as he bears a principal part in the glories 
of his majesty’s reign, so he desires, and will endeavour to do, 
in the restauration and flourishing of his Cinque Ports, and all that 
depend upon them, 
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COMMENTARY ON THE ORDINANCE OF LEWIS XIV. 


FROM THE FRENCH OF VALIN. LIV. Ill. TIT. fv. 
(Continued from p. 196.) 
Of the hiring and wages of Seamen. 
ART. I. 


The contracts between masters and thei crews, shall be 
reduced to writing, and contain all the conditions, whe- 
ther they ship by the month or for the voyage, on pro- 
fits or freight; otherwise, the Seamen’s oath shall be be- 
lieved. 


Ir has been observed under the title of mariners, that they are 
not always at liberty to hire themselves, and that the owners and 
masters of merchant vessels have some precautions to take in that 
respect. 

It has also been observed upon the first article of the same ti- 
tle, that by the 18th Article of the Ordinance of the Hanse Towns, 
it was forbidden to hire a mariner who was not possessed of a fa- 
vourable certificate from the last master he had served, and it 
was added, that that precaution, so prudent in those times, has 
become useless since the names of the mariners have been regis- 
tered in the navy offices. (ante, p. 176.) 

We are now to treat of the form and conditions of their con- 
tract. 

The master, by the 5th Article, Tit. 1, Book 2. being authori- 
sed to hire a crew for his vessel, to choose and engage the pilot, 
boatswain and mariners, in concert however with the owners, 
when he is in the place where they reside, our Article does not 
attribute to him any new right in speaking of the agreements he 
may enter into with the people composing his crew, concerning 
their wages, because it is likewise understood that he shall not 
centract with them without the consent and approtation of the 
owners if they are on the spot. Vide Notata on said Art. 5, 
VOL. I. NO, IIT. nn 
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Of the four different kinds of mariners’ contracts mentioned in 
this article, that for the voyage, that is to say, by agreeing to pay 
a certain sum for the whole voyage, is no longer practised, or at 
least it is as seldom seen as the freighting a vessel for so much a 


month, as has been observed on the Article 5 of the Title “* Char- . 


terparties.” 

The hiring by the month is the most common, and indeed the 
only mode employed for long voyages. It is surprising that the 
commentator should have supposed that the engagement of the 
mariner lasted only one month, and that at the expiration ef that 
time he might leave ihe vessel. Every body knows that the true 
interpretation is that the mariner earns so much per month du- 
ring the whole voyage, that he is bound to serve on board of the 
vessel and cannot leave her without incurring the punishment 
stipulated in Art. 3, Tit. 7 of Book 2. 

The hire of mariners for a share in the profits concerns priva- 
teering in time of war, or a voyage undertaken to fish for cod on 
the bank of Newfoundland or fresh fish along the coasts. 

Lastly, the hire of mariners for a share in the freight, which 
is only in use on board of coasting vessels, is an agreement by 
which they participate in the freight earned by the vessel. 

The two last modes of hiring mariners are a kind of partner- 
ship which the crew contract with the owners and master of the 
vessel; and it is in such cases that it is important that the agree- 
ments be made in writing, to avoid the necessity of relying on 
the mariners’ oaths as mentioned in this article. 

It is however a precaution which is often neglected, because 
there is an usage generally admitted, which serves naturally as a 
rule for those kinds of engagements, and that usage which stands 
as a title, has so much the force of law, that neither the owners of 
the vessel, the master, nor the crew are admitted to claim any 
other agreement contrary to it, if it be not laid down in writing. 

Therefore, by the actual practice, the mariner, if there exists 
no written agreement, is believed on his oath only when the own- 
er or master allege a verbal agreement contrary to usage. And 
if the mariner, on the other hand, avers an agreement, also con- 
trary to usage, it would not be in that case his oath that would 
be required, but that of the owner or master of the vessel. Be- 
sides, in all those cases, proof by witnesses is not admitted. Thus 
it was decreed by the court of Admiralty of Marseilles in Jan- 
uary 1750, except in case of controversy between the master and 
crew of a foreign vessel, because our ordinance does not reach 
foreigners. The same judgment was rendered also at Marseilles 
on the 23d of July 1748. 

The hire of mariners by the freight or for a share in the freight, 
has been at all times in practice, as may be seen in the 8th and 
16th Articles of the law of Oleron. Formerly mariners were al- 
lowed either a share in the freight, or the right of shipping so 
many tons or quintals free of freight, which was called the ordi- 
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nary or portage of mariners, and when hired for a share in the 
freight it was called mareage. Art. 19, of the law of Oleron. 

But then they had no other wages except their food; after- 
wards they were allowed wages in money besides their portage, 
and that portage was determined by the 55th Article of the Hanse 
Towns’ ordinance, to wit: for the master and pilot each 12 barrels, 
the 12 barrels making a /est or /ast equal to two tons; for all the 
other officers, each 6 barrels, and 4 for each mariner. Now. the 
hiring by the freight is only for a share in the freight such as the 
vessel may earn it, and each man receives, besides, from the own- 
er of the vessel a certain sum of money according to his grade, 
which sum cannot be recovered back whatever be the fate of the 
voyage. 

The hiring for the voyage, by the great or by the month is al- 
so an ancient usage. (Notes on the 8th Article of the law of 
Oleron, N. 34.) But the hiring for a share in the profit is of a 
modern institution. 

When the hiring is for a cruize, a contract is generally execu- 
ted, determining the length of time it is to last, and the wages or 
earnest money allowed to each man, together with the share as- 
signed to the crew in the net proceeds of the prizes that shall be 
made ; for privateering being a very perilous undertaking, wages 
are always allowed to the master and mariners as well as to the 
soldiers and volunteers; and those wages become due to them, 
although the cruize should prove unproductive. 

If there be no convention or agreement concerning the dividing 
the profits of the cruize, two third parts thereof shall, according 
to the 33d Article of the title of prizes, ubi vide, belong to those 
who furnished the privateer with arms, ammunition and provisions, 
and the other third part to the captain, officers, mariners and sol- 
diers, to be divided among them according to their respective 
grade. The length of the cruize is commonly from three to four 
months. | 

When the mariners are hired for a share in the profit, the cus- 
tom is to divide that profit so that two third parts thereof accrue 
to the owner of the vessel, and the other third part to the master 
and crew, each man, before sailing, receives, besides, a sum of 
money to supply his wages, and that sum which commonly 
amounts to one third part of the wages, he would have earned for 
the whole voyage if he had not been hired for a share in the pro- 
fit, is likewise due to him and cannot be recovered back. 

As to the fishing for fresh fish, no wages in money are allow- 
ed, and the time which that partnership commonly lasts is three 
months. 

A rule which is common to all these different modes of en- 
gagement, is that the mariner is bound to serve during the whole 
voyage, and if the vessel is not fitted out for a voyage, during all 
the time determined for the partnership, by the agreement or 
usage. Besides, in the absence of a written agreement, custom 
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always prevails; so that if the mariner claimed an agreement con- 
trary to usage, he would not be believed, unless he should pro- 
duce proofs in writing. 

The only case where the mariner might be believed on his oath, 
agreeably to the provisions of this article, besides that which has 
been noticed on the 4th Art. Tit. 7, Book 2, would be for the 

uantum of his wages,’ whether he were hired for a long voyage 
or any other, by the month or for the voyage. But in the actual 
state of things, there is no occasion for his oath in that respect; 
for, either the mariner has been mustered and his name entered 
upon the muster roll, or that formality has not as yet taken place. 
If he has been mustered, what he is to carn by the month or 
otherwise, is stated on the muster roll, and he is not allowed to 
set up a different agreement; and nothing is more just, above all 
with regard to the mariners whom the masters of vessels were 
under the necessity of hiring in the West India islands, who, 
taking advantage of the circumstance, very frequently required 
of them extravagant wages which they were compelled to allow. 
Be that as it may, these several years the rule has been that the wa- 
ges of seafaring men should be determined by the muster roll, and 
that rule already established by the 18th Article, Tit. 6, of the Edict 
of July 1720, concerning invalids, the executing whereof had been 
enjoined by the Count de Maurepas in his letters of January 7, and 
30th of December 1745, has been lastly confirmed by the general 
regulation concerning the police and discipline of the crews of 
vessels fitted out for the American colonies, dated 11th of July 
1759, which declares positively, Art. 31, that no other proof than 
the muster rolls shall be admitted respecting the pretensions of 
seafaring men about their wages. That regulation is inserted un- 
der Art. 3, Tit. of Mariners. 

If the mariner, before he is mustered, raise difficulties about 
the wages for which the owner or master maintains that he was 
hired, then, either the contract is dissolved by mutual censent, or 
the parties appear before the commissary, who determines the 
quantum of wages, taking into consideration the actual circum- 
stances and the wages, for which the other mariners have hired 
themselves, 

After these provisions, it may almost be said that no case now 
exists in which the mariner, agreeably to our Article, ought to 
be believed on his oath. It is either the muster roll or custom 
which serves to determine all the controversies that may arise 
about the conditions of the contract, as well of the mariners with 
respect to the master as of the master himself with respect to 
the owner of the vessel. 

But it must be observed that here the question is confined to the 
conditions of the contracts or the guantum of the wages. If it on- 
ly concerned the payment of the wages, and the master should as- 
sert that he had paid them, then it would be natural to put him 
to his oath, in case he should have been authorised to make such 
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payment out of the presence of the commissary of the navy; for 
then, the case would belong to the common law, Decree of the 
admiralty court of Marseilles of May 2ist, 1748. As to the 
manner of paying the wages, see Infra, Art. 10. 

The commentator has expatiated upon the age required in a 
seaman, and upon that after which he cannot be compelled to 
serve: but all this is useless, since the real question concerns on- 
ly a contract voluntarily entered into in the beginning. Therefore 
without considering the age, as soon as a person has been accept- 
ed as a seaman by the master, he ought to be acknowledged as 
such, and the mariner who has contracted in that capacity, must 
necessarily fulfil the terms of his contract and cannot be exempted, 
unless he be truly infirm, from the performance thereof, under 
the pretence that he is too far advanced in years. The observa- 
tion of the commentator can only relate to the case where the sea- 
man should be ordered out for the king’s service; but then, he 
must renounce navigation on board of merchant vessels, other- 
wise, and as long as he continue in the service he shall be liable 
to be ordered out to serve on board of his majesty’s ships. 





ART. II. 


Mariners shall not ship any goods for their own private ac- 
count under pretence of portage, (or private adventure) 
or otherwise, without paying the freight therefor; unless 
they are authorised by the terms of their contract. 


Tue commentator did not at all understand this article which 
is applicable as well to the master and other officers as to the ma- 
riners. ‘The same must be said of most of the other articles of 
this title, which by the 21st Article are made common to the offi- 
cers and seamen; so that no exception is to be made, except of 
those articles where the mariners are put in contradistinction with 
the master. 

It is not therefore the mariners alone, who by this article are 
f rbidden to ship any merchandize for their own private account, 
under pretence of portage or otherwise, without paying the freight 
therefor, unless they are thereto authorised by the terms of their 
contract. The prohibition is likewise applicable to the officers 
and even to the master himself, because the freight belongs to the 
owner of the vessel, and every article shipped on board is of right 
subjected to pay freight. 

This word portage reminds us of the ancient usage which al- 
lowed to seamen and other persons composing the crew, the fa- 
culty of shipping on board of the vessel a certain quantity of mer- 
chandise without paying the freight therefor, which, as has been 
above observed, was called the ordinary or portage of mariners. 
Butin the beginning they had noother wages ; andif afterwards they 











ae Ot ot: 


278 Of Mariners. 


were allowed some, as they were very insignificant, that right of 
portage was just and proper, as being a supplement to wages. But 
as many abuses resulted therefrom and it almost always occasion- 
ed controversies between the owner and the crew, the custom 
prevailed of stipulating in the contracts that the mariners should 
no longer have their ancient portage in consequence of the full 
wages allowed to them, and it is that usage, substituted for the 
former, which the ordinance has confirmed by this article. 

Its provision is now pretty exactly observed with regard to 
mariners and warrant officers; neither the one nor the other are 
allowed any portage; there is only what they can lodge in their 
respective trunks which is exempt from paying the freight, and 
as that can never be of a great consequence, the owners of ves- 
sels do not complain of it, 

As to what concerns the master and principal officers, the law 
which prohibits the shipping of any merchandize without paying 
the freight therefor is likewise in force with respect to them, ex- 
cept such goods as may be lodged in their trunk; but in con- 
tracting with the owner, it is seldom that they fail to stipulate for 
what is commonly called allowed portage (port permis) which 
consists in the leave which the owner grants to each of them of 
shipping a certain number of tons of merchandize without being 
obliged to pay the freight therefor, either for the outward voy- 
age only, or for the outward and homeward voyage altogether. 

It must be observed that that privilege is attached to their per- 
son, so that they cannot transfer it to another, as formerly the 
mariners, at the time they received no other wages, had a right 
to do: that privilege must also be so understood, that if they fail 
to make use of it, they cannot claim to be indemnified therefor 
out of the goods which compose the cargo, either of the out- 
ward or homeward voyage ; provided however, that the owner or 
shippers have not laden the vessel in such a manner, that they 
could not find room for the goods of their portage. With that ex- 
ception, if they have not taken advantage of their portage, they 
must impute the fault to themselves, and can never pretend to an 
indemnity for their not having made use of it. 

But that case is very rare, because when they have no mer- 
chandize to ship for their own priyate account, they take some 
from third persons at venture, that is to say, to sell. for a moie- 
ty of the profit, the principal being first deducted from the pro- 
ceeds of the sale, and paid to the person who has furnished the 
goods. 

The practice of those ventures, which is not very ancient, is 
tolerated, not so much in favor of commerce as for the utility and 
advantage of seafaring men, although the master and other offi- 
cers, who have aright of portage, are thereby authorised to make 
over in an indirect manner their privilege to a third person. As 
far as that however, the evil is not very great; but in consequence 
of the facility which the master and officers have of shipping in 


Lipid iter itivcat 





mee Nine Ac 


LR 


ae 


sin a eat aaa itt 
pitas 2 Sr eat COMM Noge eee iter 











Of Mariners. 279 


concert, goods as ventures or otherwise, far beyond the quantity 
allowed for their portage, unknown to the owner or shippers, it 
happens that not only the owner is deprived of the freight for that 
overplus of merchandize, that in consequence thereof he cannot 
ship on board of the vessel all the goods intended for her cargo, 
but even that the master and officers direct their principal atten- 
tion to the selling of the goods in which they have an interest, 
and neglect the sale of those composing the cargo, until they 
have got rid of their own, above all if they are of the same des- 
cription. And the owner must think himself very lucky, if they 
do not take for themselves the most saleable goods of the cargo, 
substituting for them their own which are defective or of less value. 

In a word, the prevarications of that kind, coupled with others 
which the masters and officers may be reproached with, without 
however there being sufficient proof thereof to have them pu- 
nished according to law, are so frequent, that there are some own- 
ers of vessels, who on that account only, independent of the other 
misfortunes incident to commerce, have declined fitting them out, 
whilst other owners or shippers or those who have but a small 
interest in the cargo, favour the trade in ventures to the prejudice 
of the otherconcerned, by giving to the master and officers consider- 
able ventures free of freight. But I think that in this case, those 
shippers are, on account of their treachery, liable to the confisca- 
tion provided by the 28th Article, Title, “‘ of the captain or mas- 
ter.” Supra ubi dixi. : ° 

These inconveniences ought to create a prejudice against the 
author of the Observations or Questions on the Levant trade. That 
author, whose work is a duodecimo pamphlet of 153 pages, prin- 
tedat Marseilles in 1755,in investigating in the fifth question, whe- 
ther the masters and other officers of merchant vessels ought to 
be allowed to carry goods to the Levant for their own private ac- 
count; says, that “‘ to forbid that practice is to restrain the conven- 
tions of commerce, enhance the freight, deprive the officer of thead- 
vances belonging to his profession and abate the selling of our com- 
modities,” “ Besides,” he further says, “ those adventures generally 
consist of small objects, the detail of which is too troublesome to 
be coupled with that of a large cargo, and even to be sold advan- 
tageously by an agent. Therefore no other inconvenience is like- 
ly to result therefrom, but that of selling cheaper, which is the 
only way of insuring a preference to our commodities.” 

This is most assuredly to place the trade in ventures under a 
favourable light; but it is a flattering picture, the features of 
which are ill assorted. . 

After all, the trade in ventures carried on to the Levant might 
be less prejudicial to the owners of vessels than any where else, 

1. Because all the-cargoes are consigned to factors, who reside 
in the ports of the Levant. : 

2. Because the Levant trade being open to all nations, we have 
an interest that our commerce should be prevalent there. 
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It is for that reason that I would not consider as a systematic 
idea the permission which the author claims for the French, of 
introducing into the Levant foreign goods and commodities, in 
order to stock the market; of carrying thither the cloths of our 
manufacturing in such quantity as they would think proper, and 
of freely carryimg on their trade, in consequence of the exclu- 
sive privilege which had been granted, to the city of Marseilles 
having lately been revoked. 

To return to the ill use which the officers make of their por- 
tage, without which they refuse to contract with the owners of 
vessels, notwithstanding the enormous wages allowed to them by 
the muster roll, because now-~a-day luxury has crept in even 
among personsof that profession, tosucha degree, that whatever be- 
nefit they may reap from their voyages, it is with difficulty that 
they are able to satisfy their love for ostentation. That ill use, I 
say, has gone so far, that the owners of vessels have thought it 
necessary to devise different expedients in order to secure them- 
selves against it; but these expedients have almost always proved 
abortive, so familiar are the masters and officers grown with exor- 
bitant profits. 

Among these several expedients, that which appeared the most 
convenient was to deprive the masters and officers of their por- 
tage, making them stipulate the confiscation of all the goods which 
they might have shipped without the consent of the owners or 
shippers; in consideration of which, they were allowed higher wa- 
ges, or in lieu of that increase of salary, a per centage on the sale 
of the cargoes. With respect to the voyages to the coast of Gui- 
nea, they were allowed so much for each negro which the vessel 
should carry to the West India Islands, or the right of shipping 
some goods in order to purchase for their own private account a 
limited number of negroes. But these precautions did not suc- 
ceed better than the others, and besides, very few officers were 
willing to submit to such conditions. 

It has even happened that, notwithstanding their submission to 
have their goods confiscated, the offenders have gone to law to 
avoid the confiscation, under the pretence that they had stipulated 
for the permission of putting into their trunks as much merchan- 
dize as they could contain, and on such occasions, increasing 
their number and filling them with goods of the most precious 
kind. In fine, there have been some who have asserted that the 
covenant for confiscation was either illicit, or only comminatory, 
or could not bear upon *those persons who had given goods on 
venture ; which was the cause that the most part of those kinds of 
controversies have been settled in an amicable way, but always to 
the prejudice of the owner of the vessel. 

However, nothing is more right and just than to enforce the 
fulfilling of the stipulation, the case being the same as that of the 
28th Article of the Title ‘ of the captain or master, and so much 
the more as the 13th Art. of the ordinance of the Hanse Towns, 
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decrees the same as of right and implies a punishment, even 
against the master who shall have shipped goods with the consent 
of some of the owners of the vessel without having obtained that 
of the oth-~s. And as at present the fitting out of vessels for 
long voyages has so much decreased that the masters and other 
officers, several of whom are out of employ, are far from being 
so hard about the stipulations of their contract; this is the moment, 
or never, to make the law for them; that is to say, to refuse them 
every kind of portage and compel them to submit themselves 
to the confiscation of all goods which they may ship for their own 
private account or adventure, other than those which may be con- 
tained in their trunks, which shall not exceed two, and the punish- 
ment not to be supposed comminatory. 

The fitting out of vessels becoming in that way less burthen- 
some to their owners, they will thereby be incited to resume a 
trade which this long while has dragged so heavily; and the mas- 
ters and other officers, being accustomed to that penal stipulation, 
which the tribunals will take care to see executed, can have no 
pretence for refusing to subscribe to it, when they might presume 
that their service cannot be dispensed with. But in order to eb- 
tain that end, the owners of vessels must all agree in exacting 
uniformly the same stipulation, and not favour one master or cap- 
tain more than another, except by way of gratification; for there 
are masters who deserve to be rewarded ‘as much as others to be 
censured. 

At all events, in the actual state of things, we must say, con- 
formably to this article, that neither the master, principal and 
warrant officers, nor the mariners, can ship any goods on board of 
the vessel without paying the freight therefor, if permission to 
that effect has not expressly been granted to them at the time of 
their contract; which permission must be reduced to writing, 
otherwise the owner of the vessel shall be believed on his oath to 
their prejudice, as well upon the fact of the permission in general, 
as on the quantity of goods allowed to be shipped. 

But hence it does not follow, that by paying the freight, the 
master and crew are allowed to ship on board of the vessel as 
much merchandise as they please. That is true only as far as there 
may be room in the vessel beyond their portage, and that the owner 
or freighter shall have no more goods to ship on board ; for after 
what is allowed as portage, he alone is entitled to lade the vessel, 
and no other person can ship therein any merchandise to his pre- 
judice, without being liable to pay damages. 

Since I have already spoken of the habit in which the masters. 
and principal officers are, of completing their portage by means of 
goods which they receive from third persons, in order to sell them 
at joint profit, the capital previously deducted, &c. ; that besides 
this is the place which appears the most convenient to treat that 
subject, I shall give in a few words an explanation of what is prac- 
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tised in that respect, and point out the system of jurisprudence 
peculiar to that kind of contract. 

At the foot of the invoice of the goods furnished at venture by 
the bailor, the bailee puts his receipt, including a promise on his 
part to sell them to as much advantage as may be in his power, 
and to make the returns if possible, in other merchandise, or 
otherwise in cash ; the proceeds of the sale to be delivered to the 
bailor to the amount of his capital, and the overplus, which con- 
stitutes the profit, to be divided between them at the rate agreed 
upon, but most commonly it is stipulated that it shall be divided 


in halves. 
This is a kind of partnership which has nothing illicit in it. On 


the one hand, it is the bailor who furnishes the capital and who 


runs all the risks; so that if there is any loss, either on the sale 
at the place of destination, or on the returns, he must remain satis- 
fied with what it has produced, and he has no right to call upon 
the bailee to make up the loss, unless he could convince him of 
malversation. Therefore, and in consideration thereof, it is but 
just that he should have his share of the benefit, if there is any, 
after having previously retained his principal. 

And on the other hand, it is likewise just that the bailee should 
share in the profit, not only as a reward for his trouble and indus- 
try, but also in consideration of the possibility of his having gra- 
tuitously spent his time and labour, as is very often the case. 

At first, the bailor and bailee found a mutual advantage in 
that kind of trade, because all was carried on bona fide on both 
sides. Things however have experienced such a change, that now- 
a-days such contract is almost always the source of a law-suit. 
This is also the cause that they are less frequent than formerly. 

The evil probably began with the fraud of some storekeepers ; 
who, not satisfied with giving, at venture, only the trash of their 
stores, were dishonest enough, not only to charge those goods at 
the price of the best of the kind, but even to mcrease their price 
considerably. Hence it happened, that the bailees, exasperated at 
such deceit, endeavoured to indemnify themselves by pretending 
that the goods were worse than they really were, in order to be 
authorised to say, that they could not sell them above the price by 
them stated. And as such examples very seldom fail to be con- 
tagious, there have been but too many occasions for complaining 
of their multiplicity ; above all, in those adventures, in which are 
included luscious and other wines of a high price ; the pretended 
damage suffered by merchandise of that description, are always 
exorbitant. 

The stipulations in these kinds of contracts are not uniform ; 
there are some, in which, instead of allowing to the bailee any 
share whatever in the profit, it is agreed that he shall’ receive 
for his commission, ten per cent. or any other quota on the 
sale. There are others, in which the bailor, in allowing to 
the bailee one-half, or only one-third part in the profit, ac- 
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cording to the nature and quality of the goods or of the voyage, 
reserves to himself the faculty of having his capital insured ; even 
the premium on the premium, above all in time of war, when the 
premium is more considerable, in consequence of the risks, and 
the profit increases also in proportion ; and in that case, the bailor 
has a right to add the cost of the insurance to his capital, whether 
he has insured himself, or caused insurance to be made, in order 
to retain the whole ‘on the proceeds of the sale, as making with 
respect to him but one capital. But if he has omitted to make 
that reservation, the insurance shall be for his own private account. 

In some of those contracts, it is also expressly stipulated that 
the bailee shall make his returns by the same vessel, or shall send 
or bring back those goods which he could not sell at a suitable 
price. There are others in which, without restraining him about 
the price, he is forbidden to sell on credit, as well as to bring back 
any of the goods. But the fulfilment of those conditions, and 
others of as singular a kind, depending necessarily upon circum- 
stances, it is better indubitably to let things, in that respect, be 
governed by usage. 

Now the rule is, that the bailee ought to sell the goods entrust- 
ed to him, at the most advantageous prices he shall be able to find ; 
that rather than to bring them back, he ought to sell them, al- 
though at a pricé far below that determined by the invoice; so 
that he shall only bring back what it was impossible for him to 
sell. 

With respect to the returns, he ought to make them regularly 
by the same vessel, or if not practicable, by the first which shall 
sail, after he shall have recovered the proceeds of the sale, if he 
remains on the spot. . 

Those returns ought to be made in merchandise of the country, 
as far as it will be convenient, or in cash. 

If he comes back by the same vessel, or by another, and having 
sold goods on credit, as it has become unavoidable these several 
years, he had not time to recover the proceeds thereof, it is his 
duty to deliver the vouchers concerning those sales on credit, to- 
gether with the prosecutions which he may have made in conse- 
quence of the same, into. the hands of some respectable person 
residing on the spot, that he may recover the monies due, and 
transmit them to the bailor; the bailee ought, for his own justifi- 
cation, to take a receipt for the papers he has thus delivered. 

He is bound besides, at his return from his voyage, to give to 
the bailor an account of the sale which he has effected, in a word, 
of the whole of the transaction, mentioning the name of the per- 
sons to whom he has sold the goods, the quantity delivered to each 
of them, and at what price. And as he is oftentimes in fault about 
some of these points, they are the occasion of frequent controver- 
sies, above all, when the adventure instead of bringing a benefit, 
produces nothing but losses. 
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I have said enough on this subject, where every thing is always 
decided according to the circumstances of the case. 

Whoever gives goods at venture to a sea-faring man, that he 
should sell them for one-half of the profit, most assuredly under- 
stands that such venture shall pay no kind of freight, either for 
the outward or homeward voyage; but if the goods exceed the 
portage allowed to the bailee, and on that account the owner of 
the vessel requires the freight thereof, as he has a right to do, is 
it directly on the bailee that the freight is to fall, or is it to be 
borne by the venture? 

It appears to me that the decision rests upon the following dis- 
tinction ; either the bailee declared that he had a portage sufficient 
for all the goods, or the same was not mentioned in the contract. 
In the first case, there is no doubt but that the bailee ought to bear 
the freight personally on his share in the profit, and if there be no 
profit, on his own estate, because he has deceived the bailor. In 
the second case, the freight falls upon the venture ; but in such a 
manner, that it ought first to be levied on the profit, and after- 
wards only on the principal. 

The reason why the freight ought in this last case to be taken 
on the venture, is, that it is the merchandise which of right owes 
the freight, and that the bailor having not taken the precaution of 
assuring himself whether the bailee was allowed a free portage, 
or of making him declare that he had such an allowance, must 
have expected, that if it came to the knowledge of the owner of 
the vessel that such shipment had keen made, he might require 
the freight thereof: it is therefore a risk which he is presumed to 
have been willing to run, in consequence whereof, he has nothing 
to lay to the charge of the bailee, so as to make him responsible 
for that freight. 

On the other hand, if I first appropriate to the payment of the 
freight the profit made on the adventure, although it is naturally 
due on the goods, it is because that freight can only be looked upon 
as an expense common both to the. bailor and’ the bailee, or, what 
is the same thing, as an overplus of the price of the invoice ; and 
that consequently the bailor has a right to retain it upon the profit 
afforded by the sale of the goods, before it may be said that they 
have brought a benefit. 

I am well aware that this latter object shall not be contradicted ; 
but the advocates of those who give goods at venture may clamour 
against the former, by saying that he whe thus gives:his goods, 
would not allow one-half in the profit, if he did not rely upon his 
not paying the freight. 

What is, however, the meaning of that objection? It is true that 
the hope of being exempted from paying any freight, may induce 
a person to give goods at venture, intending thereby to derive a 
greater profit; but dees it necessarily follow, that if the freight is 
to be paid, the bailee must pay the whole of it, either out of his 
half in the profit, in case it should amount to so much, or out of 
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his private property, if his share in the profit is not sufficient? 
Unless the same be stipulated in the contract made between the 
patties, or the bailee had declared in the said contract, that he was 
allowed a free portage adequate to the whole of the adventure. 

This excepted, it is then upon the goods that the freight is to 
fall ; first on the profit, and afterwards on the principal, so that the 
bailee must have nothing to pay of his own. It is certainly enough 
for him to have lost his time and labour in the management of the 
goods, without reaping thereby any benefit or right of commission, 
and we do not see upon what principle he could be made respon- 
sible for the freight on his'private property, when he has not de- 
ceived the bailor ; that is to say, when he has not declared to him 
that he was allowed a free portage adequate to the whole of the 

oods. 

? If then in such an hypothesis, the owner of the vessel obtains 
a sentence against the bailee for the payment of the freight, there 
is no doubt but that this latter has the right to retain it on the 
profit made upon the adventure ; or if it takes place after the 
profit has been divided, he has his remedy against the bailor, in 
order to compel him to the reimbursement of his half; and in the 
case where the freight should exceed the profits, to the reimburse- 
ment of all the overplus, so that the bailee be clear by refunding 
what he has received for his share in the profit, — 

Thus it has been decided, by a sentence of the Admiralty of 
Calais, of the 2d of September, 1755, after having requested the 
advice of the chamber of commerce of this city of Rochelle— 

That sentence, in discharging the master from the damages 
claimed by the owner of the vessel on account of the merchandise 
which the former had taken on venture, (a discharge grounded on 
the master’s having not been forbidden in the orders which he had 
‘received, to ship any thing in the vessel beyond her cargo) con- 
demned him at the same time to pay the freight of the said mer- 
chandise, because he had not a free portage, saving his remedy 
against the bailors of the goods, conformably to the advice of the 
chamber of commerce. And as the sentence did not reserve the 
prohibitions to the contrary concerning the bailors, I conclude that 
they are to be understood as having decided the question abso- 
lutely and bené. 


ART. III. 


If before the sailing of the ship, the voyage be broken up 
by the act of the owners, master or freighters, the sea- 
men hired for the voyage, are to be paid for the time du- 
ring which they have been employed in rigging and fit- 

ting out the vessel, and to receive one fourth of their wa- 
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ges, and those hired by the month shall be paid in pro- 
portion, regard being had to the presumed length of the 
voyage. But if the voyage be broken up after it is begun, 
the seamen hired for the voyage are to be paid the whole 
of their stipulated wages, and those hired by the month, 
their wages for the time that they have been employed 
on board of the vessel and for that which will be neces- 
sary for returning to the place from whence the ship sail- 
ed. And both shall moreover be paid for their mainte- 
nance until they arrive at the said place. 


WE must confess that this article is not as clear as it ought to 
have been, and that there is too great a disparity in the allowance 
made to mariners hired for the voyage and that granted to those 
who are hired by the month: fortunately the hiring of mariners for 
the voyage is almost out of use, except for the return voyage of 
vessels sailing from our colonies. 

However, as there are still some occasions where mariners are 
hired for the voyage, we must say, agreeably to this article, 
the decision of which is clear and plain in that respect, that if the 
voyage be broken up by the act of the owner, master or freight- 
ers before the sailing of the vessel, the mariners hired for the 
voyage (and under the word mariners are included not only the 
principal officers and others, agreeably to the 21st Article infra; 
but even the master, since no article of the ordinance speaks of 
the allowance to be granted to the master when the voyage is 
broken up or that he is discharged by the owner;) the mariners, I 
Say, are in that case to be paid for the time during which they 
have been employed in rigging and fitting ‘out the vessel, and to 
receive one fourth of their wages (by the 81st chapter of the Con- 
solato, they were allowed one half instead of a fourth part); and 
that if the voyage be broken up after it is begun, which must be 
understood after the vessel shall have sailed and navigated at 
least twenty-four hours, they are then to be paid their whole wa- 
ges and their maintenance for returning to the place from whence 
she sailed. 7 

If the master and crew be hired by the month, as it is the cus- 
tem, and the voyage be broken up before the sailing of the ves- 
sel, it is likewise understood that they shall be paid for the time 
during which they have been employed in rigging and fitting her 
out; but in reading this article we are at a loss to know what wa- 

es are to be paid to them. 

And indeed, if, at first, it appears that they ought to be paid 
in proportion, regard being had to the presumed length of the voy- 
age, which conveys the idea of one fourth of their wages, calcula- 
ted on the presumed length of the voyage, that idea is imme- 
diately opposed by the regulation concerning them in the case 
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where the voyage is broken up before it is begun ; since then they 
are only allowed the wages which they have earned for the time 
that they have served on board of the vessel and the sum neces- 
sary for their returning to the place from whence she sailed; ,in 
consequence whereof,. their condition is not only different from 
those hired for the voyage who are allowed their whole wages, 
but may still be worse than if the voyage had been broken up be- 
fore it was begun, since in that event they would be allowed at 
least a fourth of their wages, regard being had to the presumed 
length of the voyage, besides their pay for the time during which 
they have been employed in rigging and fitting out the vessel, and 
that it may happen that they may not even receive the fourth 
part of their wages, if the voyage be broken up after it is begun. 
And in fact, such will be the case, if the vessel puts into a 
porta few days after she has‘sailed, 

It is not so however, that our article has understood it: what 
are we then toconclude? As the article seems to. have intended 
to make the condition of the mariner hired by the month equal to 
that of the mariner hired for the voyage, in the case where the 
voyage be broken up before it is begun, I am inclined to think 
that in order to make it consistent, it should be necessary to make 
likewise the condition of the two mariners equal in the case where 
the voyage is only broken up after it is begun, and in consequence 
thereof -ay, that the mariner hired by the month shall likewise be 
paid his whole wages, regard being had to the presumed length 
of the voyage, paying no attention to the time he shall have been 
employed on board of the vessel nor to that necessary for his re- 
turning to the place from whence she sailed, except when these 
two spaces of time reckoned together, shall exceed the presumed 
length of the voyage. 

Besides, both mariners. shall moreover be paid their mainte- 
nance for returning to the place from whence the vessel sailed, 
which is called travelling expenses, and regulated at the rate of 
so much per league according to the rank of the individuals com- 
posing the crew. See Art. 10, infra. The reason why those 
travelling expenses are due, is, that the law says, that the mariner 
shall be semt back to the place from whence the vessel sailed, and 
that his travelling expenses shall be paid by the owner of the ves- 
sel. | 

It must be observed that when the mariner is paid his whole 
wages, he can bring in no claim for the time he has been employ- 
ed in rigging and fitting out the vessel, the law being that during 
that time he works on board for his maintenance only, which is 
conformable to the 66th Article of the ordinance of March 1584. 
The salaries for the days he has thus been employed are only 
due to him in the case where the voyage is broken up before it 
is begun, or when he is discharged also before the sailing of the 
vessel, and then the price of his daily work depends upon that 
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point, to wit: whether he has been fed on board or not. If he has, 
it is usual to pay him for all the time he has been so employed, in 
proportion to one-half of the wages for which he had been hired. 

The case where the voyage is broken up or delayed without 
the act of the owner of the vessel, is determined in the two fol- 


lowing articles. 
ARTICLE IV. 


If trade be prohibited with the place to which the vessel is 
bound before the voyage has begun, no wages shall be 
due to the mariners hired by the month or for the voyage ; 
they shall only be paid for the time that they have been 
employed in the fitting out of the vessel ; and if the pro- 
hibition takes place during the course of the voyage, they 
shall be paid in proportion to the time of their actual 


service. 


AFTER the wards “ If trade be prohibited” we must add, agree- 
ably to the 7th article of the title “‘ charter-parties,” on account of 
war, reprisals or otherwise. 

And indeed, the prohibiting the trade is occasioned either by a 
declaration of war, or by reprisals, or by an interdiction of trade 
with such or such a place, on account of the plague or otherwise, 
and even without any other motive than the will of the sovereign. 

As this is a case of a voyage broken up by accident and circum- 
stances of irresistible force, without the owner, master or freighter’s 
having any share in it, it was natural to determine in a different 
manner the chance of the master and that of the mariners ; for it 
must be observed, that this article is also applicable te the former, 
as well as to his crew. 

It is for this reason, that in the present article it is decided, that 
if the voyage be broken up before it has begun, no wages shall be 
due to the mariners, without making any distinction whether they 
are hired for the voyage or by the month, and that they shall only 
be paid for the time during which they have been employed in 
equipping the vessel ; and that if it be broken up during the course 
of the voyage, they shall be paid their wages in proportion to their 
actual service: which, in my opinion, is a new proof that in the 
circumstances of the next preceding article, their chance ought 
likewise to be equal. 

It must besides be observed, that this article relates precisely to 
a prohibition of trade with the intended place of destination of 
the vessel, and that if the prohibition concerns another country, 
the voyage cannot be broken up to the prejudice of the mariners, 
except with the conditions mentioned in the next preceding article, 
because, according to Art. 7, title 1. “of charter-parties,” such 
prohibition, even in consequence of a declaration of war, does not 
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prevent the charter-party from being in full force, in consideration 
whereof, the voyage, in such case, can only be broken up by the 
act of the owner of the vessel, or by the freighters in concert with 
him. 

In explanation of this article, the count de Saint-Florentin wrote 
on the 22d of May, 1744, a letter to the officers of the admiralty 
of Rochelle, in which he said to them on the subject of vessels 
intended for the cod fishery, whose masters and crews refused to 
fulfil their engagements from the fear of being captured by the 
British in consequence of the recent declaration of war, that the 
king’s will was, that the agreements respectively contracted before 
the declaration of war, between the owners and masters and crews 
of vessels intended for the ced fishery, be declared null and void, 
without the subjection of any damages, &c. that the owners of 
such vessels should only be bound to pay the crews for the time 
during which they have been employed in rigging and fitting them 
out; adding that a decree of the council, conformable to that de- 
cision had been issued ; and that with respect to the agreements 
entered into for the coasting trade in the British channel, or any 
where else from port to port, they were to be held valid and have 
their full effect, so much the more that the dangers and risks were 
less for that kind of navigation, and that men-of-war should be 
stationed on the coasts in order to protect the merchant vessels. 
And effectively on the 20th of the same month, the couneil board 
had already issued'a decree concerning the engagements contract- 
ed for the cod fishery ; but it was forwarded to the officers of the 
admiralty only on the 17th of the month following, which circum- 
stance had not prevented them from decreeing in conformity with 


the minister’s letter. 


ARTICLE V. 


If the vessel be detained or embargoed by order of the 
sovereign, the mariners shall only be paid for the time 
that they have been employed in the fitting out of the 
vessel ; but if the detention takes place during the course 
of the voyage, the mariners hired by the month shall be 
intitled to one-half of their wages during the detention, 
and those hired for the voyage shall receive the full wages 


stipulated by their agreement. 


Tue case of the bare detention of the vessel by order of the 
sovereign, is determined with réspect to the freight, by the 8th 
Article of title 1, and the 16th Art. of the preceding title ; it is 
also determined with respect to the maintenance and wages of the 
mariners, between the owner of the vessel and the freighters, as 
well by the said 16th Art. as by the 7th of the title “ of averages. 
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Here the question concerns the lot of the master and crew for 
the same case ; and it is decided, that if the vessel be detained be- 
fore the voyage has begun, they shall only be paid for the time 
that they have been employed to fit her out; but that if the deten- 
tion takes place during the course of the voyage, the mariners 
hired by the month shall be entitled to one half of their wages 
during the detention, and that those hired for the voyage shall 
only be paid the full wages stipulated by their agreement. 

This being well considered, no injustice in this last case is done 
to the mariner hired by the month. It would not have been na- 
tural, under such circumstances, that the owner of the vessel, who, 
during the detention ordered by the sovereign, earns no freight, 
should have paid the mariners their full wages. And on the other 
hand, it would not have been right that the mariner should, during 
all that time, have worked on board of the vessel, merely for his 
maintenance. It was then necessary to adopt a medium, and that 
medium is such that the mariner hired by the month cannot com-, 
plain of it, since he is paid his full wages for the whole course of 
the voyage, and moreover receives his half pay during the whole 
time of the detention of the vessel. But why is the mariner hired 
for the voyage to receive only the sum of money stipulated by his 
agreement, whatever be the length of the detention? Why is he 
worse treated than the person who was hired by the month? This 
is incomprehensible; therefore we may say, that as to that point, 
our article is in fault; but as has already been observed, it now 
very seldom happens that mariners are hired for the voyage. 

A difficulty arose during the last war, about the interpretation 
of this article which the commentator understood no more than 
most others. The king’s orders were, that the vessels bound to 
our colonies, could not sail, unless they had an express permission 
which was seldom granted, in fleets and under convoy, and 
the general rendezvous was the roads of this city of Rochelle. 
The day on which the fleet was to sail being uncertain, the vessels 
came from all ports into our roads, a great while before the sail- 
ing of the convoy. This created a contest between the owners of 
the vessels and their crews. The former pretended that the voy- 
age ought not to be presumed to have begun from the day on 
which the vessel had sailed to join the convoy, but only from the 
day of the sailing of the fleet; and the latter maintained the con- 
trary opinion. ‘The king, in consideration of the representations 
made by the merchants of the city of Nantz, issued on the 21st 
of April 1746, an ordinance on that subject, which declared, that 
the mariners shall be paid their full wages from the day of the 
sailing of the vessel, to that on which they shall anchor in the 
roads o! the place of rendezvous, and that from that day to that 
on which the convoy shall sail, they shall only receive one half of 
their wages, which wages shall again be paid them in full during 
the remainder of the voyage from the day on which the fleet shall 
have sailed from the place of rendezvous. A regulation truly right 
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and just, which, by a second ordinance of the 18th of May, of the 
same year, 1746, was extended to the armaments made in all the 
other ports of the kingdom. 

As by the ordinance of the 14th of May, 1741, it had been like- 
wise forbidden to all masters of vessels to sail from the West 
India islands without being convoyed by his majesty’s ships, an- 
other difficulty arose between the owners of vessels and their crews, 
on account of the wages due to the latter during the stay of the 
vessels at the said islands; but a sentence of the council of the 
17th of October, 1748, decided, that the crews of the said vessels 
should be paid their full wages for the outward and homeward 
voyage, and moreover, for the stay of the vessel at the said islands 
up to six months ; and that with respect to the time over the six 
months, they should only be paid one-half of tneir wages ; the 
whole, however, not affecting the particular agreements made be- 
tween the mariners and the owners of the vessel. 

It must be observed, that the custom of convoying and escorting 
merchant vessels is of some antiquity. ; 

Formerly, the escort was furnished by the admiral as well to 
the vessels of a friendly or allied nation as to those of the French, 
when thereto required, wherefore he was paid the price agreed 
upon. | 

This is. proved by the 28th article of the ordinance of 1517, 
which says: “*‘ We ordain, that in time of war, it shall be the duty 
of our admiral to arm ships of war to convoy safely the vessels 
of our subjects and of other merchants, our friends and allies, and 
receive from them the usual retribution.” 

The 51st article of the ordinance of 1543, and the 81st of that 
of 1584, contain the same provision, with the exception that the 
admiral is not in duty bound, but has the right of furnishing an 
escort to merchant vessels as well as of maintaining ships in time 
of peace, to fall upon pirates. 

With respect to the safety of fishing vessels, the 50th article of 
one of these two latter ordinances, and the 8th of the other, uni- 
formly say what follows: ‘‘ When in time of war, our said admi- 
ral shall furnish ships for the protection of fishermen, the said 
ships shall be fitted out at the expense of the said fishermen, or 
of their owners.” 

Things remained in that situation, not only until the suppression 
of the office of admiral, in 1626, but even until it was reestablish- 
ed in 1669, for in the interval, those who had been successively 
appointed to the office of grand master, chief and superintendant 
general of the navigation and commerce of France, which office 
had been substituted for that of admiral, were vested with nearly 
the same rights and power which the admirals had enjoyed ; 
among which rights, was that of arming and taking the command 
of all the ships of war, or to invest with that command, such offi- 
cers as they choose to appoint. 
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When the office of admiral was reestablished, that privilege 
which was his most glorious attribute, and invested him with so 
great an authority, having been taken away, the right heretofore 

ranted to him of furnishing escorts to merchants and fishermen, 
was abolished and suppressed ; so that, from that time, the escorts 
have been furnished by the king, and the command thereof given 
to officers appointed by him. 

Until our West India colonies had acquired that settled state 
which enabled them to carry on an extensive trade with the mother 
country, escorts had scarcely any other object than that of pro- 
tecting the coasting trade and the fisheries, either in the British 
channel or on the banks of Newfoundland ; and until the French 
navy was carried to that degree of splendor and strength to which 
Lewis the 14th had intended to bring it, these escorts were paid 
for as at the time when the admirals were authorised to furnish 
them. 

This is what results from the decree of the council of the 27th - 
of November, 1675, confirmatory of the two ordinances of the 
8th and 11th of February, of the same year, and renewed by an- 
other decree of the council of 2d January, 1677, which says, “that 
all masters of vessels sailing for the cod-fishery of Newfoundland, 
&c. shail pay three livres for each ton burthen of their vessel, 
which money shall be employed to arm and fit out the ships of 
war designed for escorting the fishermen, and protect the said 
fisheries.” 

Afterwards, as the number of merchant vessels increased and 
the navy acquired a greater degree of force, those escorts became 
more frequent and more numerous, and instead of the owners and 
masters of vessels being left at liberty to sail with or without them, 
as had been the case formerly, the interest of commerce required 
that they should be compelled to send their vessels under the pro- 
tection of the convoying ships, at the appointed places of rendez- 
vous. 

That order of things was already established from the time that 
the ordinance of the 15th of April, 1689 appeared, since accord- 
ing to the 38th article, tit. 2, of book 4, every master of a mer- 
chant vessel who should, without a lawful cause, part from the 
convoying ships or from the fleet, was to be condemned to the 
galleys; whilst the officer intrusted with the command of the 
escort, was to be punished with death if he abandoned the fleet. 

He was likewise forbidden to take any compensation from the 
merchant vessels placed under his protection, under any pretence 
whatever, on pain of being cashiered. Such is the provision of 
the 33d article, tit. 7 of the Ist book. 

It also appears that in general from that time no escort duty 
was paid by merchant vessels, since the 19th article, tit. 1, book 
21, of the same ordinance, mentions it only in the case where some 
decree should be issued on that subject. “In the case,” says the 
article, “* where an escort duty shall be raised on merchant vessels, 
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the receipt thereof made by the treasurer, shall be justified by the 
decree made on that duty, &c. Nothing had then as yet been or- 
dered on that respect ; and when afterwards that duty was levied, 
it was only when the urgent necessity of the state.required it. 

And indeed, what can be more just than to relieve commerce, 
above all in time of war, where the losses which it necessarily 
experiences, if it be not protected, lessen by so much the resources 
which the state has a right to expect from it. 

During the war of 1689, although fleets of merchant vessels 
were convoyed by ships of war, others were cruising along our 
coasts to protect them ; but as government found in the following 
war, that the convoying of fleets employed too great a number of 
ships, and that without any necessity, the dangers of a voyage to 
the West Indies being looked upon as nothing when on the high 
sea, they kept ships of war along our coasts to protect merchant 
vessels going to sea, and others on the land-fall of our West India 
islands, to protect those which sailed therefrom bound to France, 
on which coasts they met with our ships stationed for their pro- 
tection. By that means, our outward and homeward vessels ran 
very little risk, for sailing alone, they did not invite the enemy to 
come with a large force to meet them, as they did in the last war, 
and that with such advantage, (on account of our vessels sailing 
only in large fleets and nearly at the same periods, or such other 
times of which they were well informed) that they would not have 
confined themselves to capture the convoying ships, had they not 
been the principal insurers of the merchant vessels, in considera- 
tion of a premium which commonly amounted to forty-five or 
fifty per cent. 

The rule concerning appointed escorts or convoys, is, that every 
owner or master of a merchant vessel is forbidden to sail alone 
without express leave of the king, otherwise he must join the 
convoy, take the orders for the voyage from the commanding 
officer, and put to sea only with him. 

After being placed under his escort, he cannot, without being 
liable to punishment, disobey or abandon him ; and on the other 
hand, the commandant of the convoy is bound to protect the ves- 
sels intrusted to his care, and cannot abandon them with impunity. 

The penalties provided by the ordinance of 1689 against both, 
have been just now mentioned ; but they have since that time been 
altered and moderated. 

By the ordinance of the 21st of February, 1691, the penalty for 
disobeying the orders of the commander of the convoy, was only, 
for the master of the vessel to serve on board of his majesty’s 
ships during one year without receiving any pay, and the owner 
thereof who had given the order to abandon the convoy, was, on 
the certificate of the commander, to be fined in three thousand 
livres. : 

Another ordinance of the 13th of August, 1692, fixed the penalty 
against the master who should abandon the convoy without per- 
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mission from the commanding officer, to six month’s imprisonment, 
and to be fined in fifteen hundred livres jointly with the owner of 
the vessel. . 

And again, anether ordinance of the 16th of February 1695, 
provided, that for abandoning the convoy, the master should be 
fined in one thousand livres, and declared incapable of ever com- 
manding any ship or other vessel, unless he could prove that he 
had legal reasons to justify his conduct. 

Lastly, by an ordinance of 14th May, 1745, which is the one 
now in force in that respect, the master who leaves the convoy is 
(Art. 4th,) fined in one thousand livres, imprisoned for one year, 
and declared incapable of commanding any vessel, if he has left 
it voluntarily, unless he can prove by his log-book, and by a proces- 
verbal, signed by all the officers, together with the declaration of 
his crew, that he was compelled by circumstances to abandon the 
convoy. In the year 1747, captain Corbun suffered that punish- 
ment. See Art. 36, Tit. “ of the master.” | 

The 3d article provides, that the master who shall sail without 
being escorted, shall be fined in five hundred livres, and shall serve 
on board of his majesty’s ships during one year, in the capacity 
of sailor, without receiving any wages. With respect to the owners 
of vessels who shall have given orders to the masters to sail with- 
out escort, or to abandon it, the 5th article says that they shall be 
fined in ten thousand livres, the same not operating as an exemp- 
tion from the penalties provided against the masters. 

By the 6th article, the commanders of escorts are enjoined to 
direct their whole attention to the safety of the fleets, to keep them 
in sight of their flags, and never to abandon them for any cause 
whatever, on pain of being cashiered, or of a severer punishment, 
according to circumstances, (the punishment provided for such a 
case by the ordinance of 1689, has been very much modified) and 
they are also enjoined, in the case of their being separated from 
the fleet by the force of circumstances, to do every thing in their 
power to rally the vessels of the convoy, &c. 

Finally, the 7th article says, for the above purpose, that the com- 
manding officer of the escort, shall give to the masters of merchant 
vessels, reconnoitering and other signals for the voyage, to which 
the said masters shall be bound to conform themselves, on pain of 
serving also during one year on board of his majesty’s ships, with- 
out receiving any wages. 

In order to indemnify the king of part of those convoying ex- 
penses, which were the more considerable as merchant vessels 
sailing in large fleets, required a greater number of ships to con- 
voy them, convoy duty was in the last war established on all 
vessels sailing under convoy, at the rate of eight per cent. on the 
value of the cargo for the outward and homeward voyage, or of 
four per cent. if the vessel avail herself of the escort for the out- 
ward or homeward voyage. 
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In consideration of that convoy duty, which was thus regulated 
in concert with the merchants of the sea ports which had the 
reatest concern in the commerce of the West India islands, (for 
only the vessels bound to the west islands were convoyed, and not 
those designed for the cod fisheries, or bound to the isle Royal or 
Canada, (Vide infra, Art. 13. tit. “ of the cod fisheries,”’) the 
owners were exempted from the obligation of taking on board of 
their vessels, recruits for our colonies. But the exemption was 
only for those vessels which paid the convoy duty. Letter of the 
count of Maurepas of the 18th of January, 1748. As to the re- 
cruits, vide supra, Art. 16, tit. “of the master.” 

The place appointed for the general rendezvous was, as it has 
already been observed, the roads of Rochelle, where all the mer- 
chant vessels, of whatever port, bound to our colonies, were to as- 
semble in order to meet the convoying ships. And as it had been 
ordered that they should sail in fleet, that it required time to as- 
semble it, and that the day of departure was indefinite, it often 
happened, in consequence of that uncertainty, that vessels were © 
sent to the place of rendezvous a great deal sooner than it’was 
necessary. This occasioned the difficulty which arose concerning 
the wages of the crews of those vessels, on account of the time 
elapsed since their arrival at the rendezvous, until the sailing of 
the fleet ; a difficulty which has been removed by the abovemen- 
tioned ordinances of the 21st of April, and 18th of May, 1746. 

We have not as yet, in the present war, heard of these large 
convoys. Merchant vessels sail freely to our West India islands 
and colonies, and return in the same manner by means of the ships 
which the king keeps cruising along our coasts and those of our 
colonies, as was practised during the war, which terminated by the 
treaty of Utrecht. Besides, that plan will not very likely be 
changed, because it is in fact the best framed; not only because 
our trade is by that means more regular and consistent, but more- 
over, because it is a great deal less exposed than when the vessels 
were allowed to sail only under convoy. 


ARTICLE VI. 


If the voyage be prolonged, the pay of the mariners hired 
for the voyage shall be proportionally increased; and if the 
vessel be unladen voluntarily at a nearer port than that 
mentioned in the charter-party, no deduction shall be 
made from their wages on that account; but if they are 
hired by the month, they shall in both cases be paid for 
the time of their actual service. 


It seems that the mariners hired for the voyage, are here re- 
venged; it is however but justice done to them without injury to 
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those who were hired by the month, since the latter have nothing 
to say, being paid for their actual service; and that consequently it 
is of little importance to them, whether the voyage be prolonged 
or shortened, so much so, that in the last case they may wisely 
find employment elsewhere. 

If it be said that the mariners hired for the voyage like those 
hired by the month, may find other employment, the answer is, 
that the voyage has been shortened by the act of the owner, and 
that on that account he is no less bound to pay the wages agreed 
upon for the voyage, because the voyage is really ended for the 
mariner. He may then meliorate in that manner the condition of 
the mariner, but he is not at liberty to make it worse by prolong- 
ing the voyage, and this is the reason why in such case he is bound 
to increase his wages proportionally to the prolongation of the 
voyage. This is certainly conformable to the rules of equity. 
Such also is the provision of the 19th article of the law of Oleron, 
and of the 32d article of the ordinance of Wisbuy. 

But that word va/untari/y must be particularly noticed; for it 
essentially expresses that it is by the act of the owner or master 
of the vessel that the voyage is prolonged; from whence it must 
be concluded, that if there is a necessity for shortening the voy- 
age and landing the cargo at a nearer place than that intended, on 
account of irresistible force, such as stress of weather, contrary 
winds, or because the vessel cannot any longer keep the sea, then 
it will be as just to lessen proportionally the wages of the mariner, 
as to increase them in case of prolongation, whatever be the cause 
thereof, that is to say, whether it is voluntary or forced. 

Besides, in the case where the voyage is shortened voluntarily 
by the act of the owner of the vessel or by his order, no differ- 
ence is to be made between the case of the master and that of the 
mariner, If it be by the act of the master, the wages of the mari- 
ner are, it is true, due to him in full; but with respect to the mas- 
ter, not only his salary shall be proportionally diminished, but 
even as bound to the owner for the damages, he shall indemnify 


‘him for the diminution which cannot be demanded from the ma- 


riner, 


ARTICLE VII. 


If the hire of the mariners be a share of the profit or freight, 
and the voyage be broken up, delayed, cr prolonged by 
circumstances of irresistible force, either before or after 
the sailing of the vessel, no indemnity nor wages for the 
time during which they shall have been employed in fit- 
ting her out, are due to them; but if the breaking up, de- 
lay, or prolongation of the voyage be occasioned by the 
fault of the shippers or freighters, they shall be entitled to 
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a share in the demurrage, or other indemnity which shall 
be adjudged to the master, and if by the fault of the own- 
ers or master, these shall be bound to indemnify the ma- 
riners therefor. 


This article is sufficiently clear, and the commentator has per- 
fectly comprehended the sense of it. 

It is expressly decided therein with respect to the mariners 
hired by the freight, or for'a share in the profit, that in the three 
cases mentioned in the three next preceding articles, that is to say, 
the breaking up, delay, or prolongation of the voyage, before or 
after the sailing of the vessel, no indemnity nor wages for the time 
that they have been employed in fitting her out are due to them, 
if such event is occasioned by circumstances of irresistible force, 
because they must ahide hy the good or bad luck, and run all the 
risks of the vessel. See note 2 on the 19th article of the law of 
Oleron: but that if it be occasioned by the fault of the owners, or 
freighters, the master and his crew shall be entitled to claim from 
them, such indemnity as shall be awarded to them by arbitra- 
tors; and lastly, that if it be by the fault of the master, he shall 
indemnify his crew jointly with the owner of the vessel, this latter 
being responsible for the acts of the master. 


ARTICLE VIII. 


If the ship be captured, stranded, or wrecked, and ship and 
goods be entirely lost, the mariners are not entitled to any 
wages, and they shall not be obliged to refund the ad- 
vances which they have received. 


The condition of the master and crew is such, that the payment 
of their wages depends upon the preservation of the vessel, and the 
freight of the goods composing her cargo: and that freight, to- 
gether with the hull and keel of the vessel, her tackle, apparel 
and furniture, are their only guarantee for the payment of their 
wages. 


No rule can be better framed; it is not contrary to justice, and. 


if it were, policy, and the good of maritime trade, would necessa- 
rily require that such law be enforced in all its parts. 

Men are generally led by interest, and people of that descrip- 
tion are still more susceptible of it than others. If they ceased to 
have an interest in the preservation of the ship and cargo, they 
would at the least appearance of danger only think of saving their 
life, without caring for any thing else. Justice and public good 
required then that their fortune be bound to that of the vessel. 
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Therefore, those* who pretended some years ago, that it was 
necessary to warrant to the mariners the freight that the vessel 
had earned in her outward bound voyage, understood nothing of 
the. matter, and had taken the wrong side of the question. The 
reason which they alleged that the freight of the outward bound 
voyage belonged to the vessel, as well as that of the return cargo, 
and that consequently it ought likewise to be affected to pay the 
mariners wages, was but specious, the question being not to give 
a greater security to the mariners, since the vessel and freight of 
the return cargo were sufficient to guarantee their wages. 

Now, there is no vessel which together with her return cargo, 
supposing that she will arrive safe into port, is not of a far greater 
value than the wages of the crew. That guarantee must be suf- 
ficient, and no other ought to be offered to them, in order that 
they may be always impressed with the idea that they have no 
other pledge for the payment of their wages, but the vessel and 
her cargo, and that it is their interest to work for their preserva- 
tion. 

Those persons who thus favoured the mariners against the 
owners of vessels, and of course, against the good of maritime 
trade, did not, however, much insist on the freight earned in a di- 
rect voyage to the West India Islands; they descanted principally 
on the voyages to the coast of Guinea, and from thence to Ame- 
rica, and concluded that the freight earned for the slave trade, was 
to be imputed to the vessel until her return. 

But, 1. Of one only voyage, they thus made two. 2. Although 
they divided the voyage into two parts, they assigned the whole 
freight of the first part of the voyage to the mariners, whilst in all 
cases, that assignment ought to have been affected only for the 
wages earned during that first part of the voyage. 3. Even that dis- 
tinction was not more proper with respect to the freight supposed 
to be earned at the coast of Guinea, than with that of the direct 
outward voyage to the West India Islands. 4. Lastly, they did 
not consider that thereby they suppressed or considerably impair- 
ed the pressing interest which the ordinance intended the mari- 
ners should feel in the preservation of the vessel, and of the freight 
by giving them absolutely no other security for the payment of 
their wages, without examining whether the vessel had earned any 
freight in her outward voyage or not. 

This was then making a distinction when the ordinance did not 
make any, or rather it was intending to make an addition to the 
ordinance, which in the next following article only speaks of the 
freight of the goods saved, to apply it together with the wreck of 
the vessel to the payment of the mariner’s wages. 

So that it is an immutable principle, that in case of a vessel be- 
ing captured, stranded, or wrecked, and ship and goods entirely 
lost, the mariners can claim no wages, and are not admitted to 


* Contra 2 Emerig. 230. S. P. Boucher, 305. S. 1122. 
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compel the owner of the vessel under any pretence whatever, to 
apply the freight of the outward voyage to the payment Ae 
wages. 

If any exception was to be made, it would be only in 
where it should evidently appear that the value of the ves 
that of the freight of the return cargo, would not have prove 
ficient for the payment of the mariner’s wages, supposing that she 
should have arrived safe into port, and that in the said hypothesis, 
the owner of the vessel should find himself in a state of failure or 
insolvency, (for if he were able to pay, there should exist no diffi- 
culty, not being admitted to make abandonment to the crew of the 
vessel and freight, in order to be exonerated from what is due to 
them,) I then say, that in the case of the owner being insolvent 
and the vessel and freight of the return cargo, insufficient to pay 
the mariner’s wages, I have no doubt but that the crew, whether 
the vessel should arrive safe into port or not, might claim upon 
the freight of the outward voyage, the supplement of what should 
be wanting towards the payment of their wages, deduction being 
made of the value of the vessel and of the freight of her return 
cargo, the same as if the whole had arrived safe into port, and 
that they would, for that supplement, retain their privilege on that 
same freight, if it were still due; save, in the contrary case, the 
remedy which they would have, in common with the other credi- 
tors, on the real and personal property of the owner of the vessel: 

Our article moreover says, that they shall not however, be bound 
to refund the money advanced to them on account of their wages, 
and that is just; either because that advance money which amounts 
to two month’s wages for the voyages to the West India Islands, 
and to three month’s for those to the coast of Guinea, and from 
thence to America, is almost always spent before the sailing of the 
vessel, or because it is understood that such money is paid to 
them, whether by their service on board they shall have time or 
not to earn it, so that it is always accrued to them, save the de- 
duction which is to be made of the same on their wages, if they 
shall amount to a larger sum than that which they have already 
received. 


ARTICLE IX. 


If some part of the vessel be saved from the wreck, the 
mariners hired for the voyage or by the month, shall be 
paid the wages due to them out of the materials which 
they shall have saved; but if merchandize only has been 
saved, the mariners, even those hired for a share in the 
freight, shall be paid their wages by the master, out of 

the freight, in proportion to the share thereof, which he 
shall receive; and whatever be the terms or conditions on 
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which they have been hired, they shall be paid for their 
, tiii@and labour expended in saving parts of the vessel or 
_sgeods from shipwreck. 


} 3 . . - 
'«..§ince the master and mariners have no action against the owner 


of the vessel for the payment of their wages in case of shipwreck, 
in consequence of their having no other guarantee but the vessel 
and the treight of the goods saved, it is their interest to save all 
that they can, as well of the goods, as of the materials, tackle and 
rigging of the vessel, in order to exercise their privilege thereon 
after the costs of justice and salvage shall have been discharged, 
to wit; on the materials for all their value, and on the goods, as 
much as comes to the amount of the freight due according to the 
progression in the voyage, and that without making any distinc- 
tion whether such freight has been paid in advance or declared 
accrued or not, for such a convention cannot in that case work to 
the prejudice of the mariners. 

But these two joint objects are only to be applied to the mari- 
ners hired for the voyage or by the month; that is to say, that they 
alone can have their remedy on the materials saved from the 
wreck as well as on the freight of the goods, for the payment of 
the wages accrued to them; to wit: those hired by the month, up 
to the day that the vessel was shipwrecked, and those hired for 
the voyage, in proportion to the state of forwardness of the said 
voyage, the same as above mentioned in the 4th article, both cases 
requiring the same decision. 

With respect to the mariners hired for a share in the freight, 
their claim is confined to the freight of the goods saved, which 
freight shall be divided between them and the master, according 
to the terms of their agreement, or according to usage, if no agree- 
ment exists. 

As to the mariners hired for a share in the profit, they have no 
claim upon the materials nor freight of the goods saved from the 
wreck, and that is evident, since here all idea of profit disappears, 
unless some portion of the thing in which they have a share be 
saved, in which case they have no other right but that of claiming 
their share in the said object. 

But whatever be the terms or conditions on which the mariners 
have been hired, it is just that they should be personally paid for 
their trouble in saving the materials and goods shipwrecked, since 
that work, which in some manner is foreign to them, would have 
been paid for to other workmen, if the former had refused to per- 
form it. 

It must, however, be observed with respect to the mariners 
hired by the month or for the voyage, that as they alone have a 
lien upon the materials saved from the wreck, it is from this fund 
that they are to be paid for the time during which they have been 
employed in saving them, It is then necessary to sum up that in- 
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demnity together with the judiciary costs relative to the salvage 
of the said materials, in order to see, after the same shall have 
been deducted, what shall remain from the sale of such materials, 
the nett proceeds whereof, shall only be appropriated to the mari- 
ners, and divided as well among those of the crew who shall not 
have concurred in saving the said materials, as among those who 
shall have been actually salvers, and who on that account, shall 
have been particularly paid for their labour. 

With respect to the goods saved, the mariners, who shall have 
been actually salvers thereof, shall likewise be paid for their labour 
out of the whole value of the goods, after the costs of justice, 
which shall be distinguished from those of the materials saved, 
shall have been deducted. But, as the mariners hired for the voy- 
age or by the month, as well as those hired for a share in the 
freight, have aright to require the freight of those goods, and that 
the expenses of salvage of the goods, fall as well upon the freight 
as on the merchandize, that same freight shall bear its due pro- 
portion in the expenses of salvage at so many shillings in the pound 
of the remaining value of the goods ; so that such part only of the 
freight which shall remain after the proportional deduction of the 
expenses shall be divided among them. 

Lastly, with respect to the mariners hired for a share in the 
profit, they shall likewise be paid for the time during which they 
shall have been employed in saving as well the materials of the 
vessel as the goods shipped on freight, those in which they have 
to come in for a share ; on condition, however, with respect to the 
latter, that the money paid to them for their trouble in saving 
them, shall be borne by the totality of those same goods as general 
average, in order to lessen of as much in proportion, their respec- 
tive share in the said goods. 

The result of all this is, that in case of shipwreck, the mariners 
are at liberty to abandon every thing, although the 3d article of 
the laws of Oleron, and the 24th of the ordinance of the Hanse- 
towns, seems to decide to the contrary. The reason is, that no 
wages, nor money to enable them to return to the place from 
whence the vessel sailed, are due to them by the shippers or owner 
of the vessel personally; of course, nothing can be said te them if 
they shall refuse to save the materials wrecked. But it is their in- 
terest to work for the saving thereof, since the materials and the 
freight of the goods which they shall save, on which proceeds the 
payment for their trouble in saving the same shall be first deducted, 
before those who have not been actually salvers may claim any 
thing in what shall have been saved, shall be applied towards the 
payment of their wages, and of the necessary expenses to enable 
them to seach their home. 

With respect to the master, the 26th article of the Title which 
concerns him, imposing the obligation on him of saving from the 
wreck all that it is possible to save, it is then his business to do 
every thing in his power to detain the mariners near his person, 
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which is conformabie with the 31st article of the Rhodian laws, 
which says: exercitor vero cum nautis opem ferat, ut salvetur. 

It may be said that in all justice, the mariners, who refuse to 
work for the salvage, ought not to be paid their wages out of the 
materials and freight of the goods saved from the wreck. But it 
would be necessary that the same should be expressly provided by 
a law, for their wages are due to them on those objects which are 
especially appropriated therefor, whether they have or not con- 
curred in saving them. From the moment that they are saved, 
they are as well saved for their profit, as for that of all the other 
concerned, whether present or absent. 


—— 


ARTICLE X. 


If the master dismiss a mariner without just cause before 
the voyage is begun, he shall pay him one-third of his 
wages; and the whole amount, together with the expenses 
of his return home, if he dismiss him during the voyage, 
without being allowed to charge it to his owners. 


The master, in this article, is evidently placed in opposition 
with his crew, and notwithstanding the said article ought to serve 
as a rule for the case where the owner of the vessel shall dismiss 
the master, either because that case is not provided for in any other 
article of the ordinance, or because it is natural that the decision 
be the same in the circumstance where the owner dismisses the 
master as in that where the master dismisses the mariner. Vide 
Supra art, 4, tit. 8, book 2. 

Besides, that power given to the master of dismissing of his 
own authority, a mariner or any other person of his crew, ought 
to be understood in the case only where he shall not be at the 
place of residence of the owner of the vessel. In which case he 
must have the consent of the owner, by the very reason that 
agreeably to the 5th article of title 1st, book 2, he is not allowed 
to make up his crew but in concert with his said owner, if he is 
on the spot. 

It is true, that it ought not to be supposed that the owner may 
wish to compel the master to keep on board of his vessel a mariner 
who is not agreeable to him; but, however, the master ought not 
to dismiss him of his own authority without the consent of the 
owner, for that proceeding might induce the owner to make use 
of his authority and insist upon his keeping the mariner on board, 
as m fact he has a right to do, since the master holds his powers 
from the owner only. See the notes on the said Sth article. 

The mariner dismissed without a just cause, should be paid his 
full wages, agreeably to law 38, ff. de locat. Since it was not his 
fault if he did not fulfil his engagement; but our ordinance makes 
a distinction. If he be dismissed before the voyage has begun, 
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this article provides that one-third part of his wages shall be paid 
to him by way of indemnity; (the 3d article of the ordinance of 
Wisbuy, allows him in that case one half,) that is to sav, one-third 
part indistinctly, if he be hired for the voyage, or one-third part 
for the presumed duration of the voyage, if he be hired by the 
month, and nothing, moreover, for the time during which he shall 
have been employed in fitting out the vessel. Whereas it is not men- 
tioned in this article, as it is in article 3d, and that here one-third 
instead of a fourth part is allowed to him. And if the mariner 
be dismissed, always without a just cause, during the voyage, he 
shall be paid his full wages; and moreover, the money necessary 
to enable him to return to the place from whence the vessel sailed. 
The same is provided by the 41st and 42d articles of the ordi- 
nance of the Hanse-Towns, and also by the 3d article of that of 
Wisbuy, with this exception, that it does not speak of any allow- 
ance to enable the mariner to return to his place of residence. 

If our article does not also in that case, make any mention of 
the mariner dismissed before the voyage has begun, it is because 
it presumes that the mariner has been hired at the very place of 
his residence; so that if it were otherwise, and that the master had 
called him from any where else, there would be room to allow 
him, besides the third part of his wages, the money necessary to 
enable him to return to his home. 

Those expenses home are rated by the 5th article of the ordi- 
nance of May 10, 1728, for the mariners serving on board of his 
majesty’s ships at three sous for the warrant officers, and two sous 
for the mariners, for each league. But by the 3d article of the 
new ordinance of the 12th of December, 1759, they have been car- 
ried to three sous, also for each league, for the raw apprentices; 
which must necessarily imply a proportionable increase for the 
warrant officers and mariners. 

For mariners serving on board of merchant vessels, thuse ex- 
penses by the 4th article of the ordinance of the 1st of August, 
1743, are rated as follows, to wit: for the mate and other warrant 
officers, four sous, and for the mariners and boys, three sous per 
league. But this is only when they have to travel by land, for if 
they go by sea, and that they should earn wages on board of the 
vessels in which they shall be embarked, nothing shall be paid to 
them, but if they are only received on board as passengers, their 
passage money and maintenance shall be paid at the price agreed 
upon with the masters who shall have received them on board of 
their vessels. Such is the provision of the 5th article. The next 
following moreover says, that if the vessels, having on board the 
said warrant officers and mariners, shall not be bound to the place 
of their department, then, they shall receive besides their passage, 
the money necessary to enable them to return to their homes, pro- 
portionably to the length of the way they shall have to travel from 
the place where they shall have been landed. 

In consequence of the mode newly adopted of paying the mari- 
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ners wages only at the place of their department, their expenses 
home ought in all cases be paid to them, except when they are 
sent home by sea. But those expenses, according to circumstan- 
ces, are due to them over and above their wages, or only allowed 
on account of their wages, and it is important to make a distinction 
between the two cases. | 

Agreeably to the 1st article of the ordinance of the 1st of Au- 
gust, 1743, already quoted, their expenses home are, in my opi- 
nion, due to them over and above their wages whenever they are 
dismissed without_a just cause, either in foreign countries or in 
the ports of the kingdom others than those where the vessels shall 
have been fitted out, or in consequence of the vessels having been 
laid up also in other ports than those where they were equipped. 

The travelling expenses shail by the 2d article, likewise be paid 
to those who shall have been landed during the course of the voy- 
age, by order of the consuls and other officers established by his 
majesty in foreign countries, or by the commissaries of the navy 
in the ports of the kingdom, in order to put a stop to the distur- 
bances which might take place on board on their account, or for 
other particular causes deemed urgent by the said officers, and 
which they shall mention on the muster roll; but it is evident that 
in such cases the travelling expenses shall be deducted from their 
wages. 

The 3d article says, that masters of vessels who shall leave any 
of their crew in hospitals, shall be bound to provide for the expen- 
ses of those who shall have fallen sick during the course of the 
voyage, and for enabling them to return to their place of resi- 
dence, or for having them buried in case of death. They shall to 
that effect, deposit an adequate sum of money, or shall furnish a 
good security who shall enter his recognizance in the office of the 
commissaries of the navy, or in the chancery of the consulate. 
The same is provided by the 20th article of the ordinance of the 
22d of June, 1753. By the 4th, 5th, and 6th articles, the expenses 
home by sea and land are fixed; they have been above recited, 
and the 7th enjoins the commissaries of the navy to conform 
themselves thereto. 

In case of shipwreck, the proceeds of the materials of the ves- 
sels and freight of the goods saved, shall be distributed among the 
crews proportionably to what shall be due to them for their wages 
and expenses home; and if such proceeds are inadequate for that 
purpose, thev shall receive by contribution so many shillings in the 
pound. Such is the import of the 8th article. 

By the 9th article the warrant officers or mariners who shall, 
during the course of the voyage, demand their discharge, shall 
not obtain it, except for causes deemed just and of absolute ne- 
cessity by the commissaries of the navy in the ports of the king- 
dom, or by the consuls or their representatives in foreign coun- 
tries, of which causes, mention shall be made on the muster roll. 

Then such persons as shall have been thus discharged in conse- 
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quence of their demand, shall not be allowed any money for re- 
turning to their place of residence; a certain sum, however, may 
be advanced to them on account of the wages which they have al- 
ready earned, sufficient to enable them to reach their home, which 
sum shall be determined by the commissioners of the navy and 
consuls, agreeably to the declaration of the 18th of December, 
1728. 

It then follows from thence, that besides their wages, the ex- 
penses home are due to the mariners whenever they are dismissed 
without a just cause. 

This ordinance does not however, express itself in such a man- 
ner as to remove all doubts upon this subject. 

I am of opinion that when a mariner is dismissed for mutiny, 
&c. he is not entitled to more than his wages, and that his expen- 
ses home are to be deducted from the said wages, in the same 
manner as when he has obtained his discharge. 

But when the ship is paid off at another place than that where 
the mariner resides, are his expenses home due to him by the 
master, over and above his wages? my opinion is for the affirma- 
tive, if he has been called from his place of residence in order to 
perform the voyage; and I say no, if he has been found on the 
spot. Such a sentence was given at Marseilles on the 15th of 
April, 1749, which sentence was followed by a judgment con- 
formable to the same in October, 1752, Mr. Emerigon sitting on 
the bench. 

One must be sensible that in case of shipwreck, his expenses 
home are not due to him otherwise than on the proceeds of the 
materials of the ship and freight of the goods saved, since he can- 
not claim his wages on the real or personal property of the owner 
of the vessel. No wages are likewise due to him when the crew 
are discharged on account of the bad state of the vessel, judged 
unfit to keep the sea. Thus it was decided at Marseilles on the 
3d of September, 1754; but I doubt whether the judgment is 
right, unless the owner had made the abandonment of his vessel. 

It is no where spoken of the expenses home due to the master 
who has been discharged, in such circumstances where he has no 
damages to claim; for instance when the voyage is broken by ir- 
resistible force, interdiction of trade, or any other cause which is 
not the act of the owners of the vessel. It would not be decent, 
considering the superiority of his grade, to pay him no more than 
the four sous per league allowed to the warrant officers. Usage hav- 
ing not determined that case, because it occurs but very seldom, 
and that it is customary, in such circumstances, to enter into an 
amicable agreement, the master might be allowed for his expenses 
home, and the transportation of his clothes ten or twelve sous per 
league. 7 

As to what our article says in conclusion, that the master shall 
not be allowed to claim those wages and expenses home of the own- 
ers of the vessel, it relates to the two cases where the mariners 
VOL. I. NO. III, RY | 
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have been discharged before or during the voyage, which cases 
are alike, since they both imply a discharge without a just cause. 

There is, however, an exception with respect to the mariner dis- 
charged during the voyage; it relates to the wages which he has 
actually earned, up to the day of his discharge. Nothing can pre- 
vent the master from carrying the same into account, if the place 
of the discharged mariner has not been filled at a higher price. It 
might even be said, if no other person was put in his place, that 
the owner of the vessel ought to allow the whole of those wages, 
since he thereby loses nothing; and that it would be difficult to 
convince the master that he has discharged the mariner without a 
just cause. 

There is just cause for discharging a mariner or any other war- 
rant officer, when he is not acquainted with. his profession, the test 
of which lies in proofs and examinations ; or when, although being 
master of his profession, he is a blasphemer, a pilferer, a muti- 
neer, or disorderly or quarrelsome, so as to occasion disturbances 
on board of the vessel. And again, when he is too unruly, when 
he resists the master, or those who have a right to command him, 
fulfilling his duty only by dint of punishment. Art. 6, of the law 
of Oleron, art. 29 and 31 of the ordinance of the Hanse Towns. 

The second article of the ‘ordinance of Wisbuy says, that any 
mate, boatswain or mariner, who shall not be well acquainted with 
his profession, shall be bound to refund to the master the money 
i he may have received in advance, and that is right. But what it 
i moreover says, that the person thus discharged shail pay besides 
u one half of the wages agreed upon, is too severe. The 27th art. 
«al of the Hanse Towns’ ordinance will have him in such case to lose 
his wages, and on the return of the vessel to be punished accord- 
ing to his demerits. 

With respect to the principal officers and surgeon, they may, 
, besides for inexperience in their profession, be discharged for causes 
p of a less serious nature, because a certain degree of education is 
required of them, Therefore, if they grossly abuse the master, if 
they are the cause that disturbances arise between them and him, 
if he, who commands in his absence, ill treats the people on board, 
and many other similar cases which it would be impossible to par- 
ticularize, the discharge is given with a just cause; from whence 
it follows, that no wages are due to persons so discharged before 
the sailing of the vessel, and that they are only paid for the time 
during which they have been employed in fitting her out, or re- 
ceive a half pay for the same, without being entitled to any expen- 
ses home, since they have been discharged by their own fault; and 
if they are discharged during the voyage, no other wages are due 
to them but for their actual service, and no expenses home. Note 
on the 29th article of the ordinance of the Hanse Towns. 

The 62d article of the ordinance of Wisbuy is still more severe, 
for it says, that if the master finds out that a mariner is afflicted 
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with a contagious or dangerous disease, he may leave him at the 
first landing place without paying him any wages. 

With respect to the mate and pilot particularly, I think that 
whatever reasonable cause the master may have to discharge them, 
he would be in the wrong to take upon himself to do it, and ought 
to obtain their banishment from the proper tribunals, otherwise he 
would expose himself to become answerable to the owners for the 
events which might result therefrom. For indeed, officers of that 
rank are too necessary for the management of the vessel to do 
without them; and on another hand, it is not an easy thing to have 
their place well filled, at least during the course of the voyage. 

It has already been observed, that this article has been adapted 
in practice to the case, where the owner or freighter discharge the 
master; but this must be presumed before the voyage has begun, 
unless the freighter should have placed on board a person, bearer 
of his power of attorney, with power of discharging the master as 
he might do it himself. However it may be, in the case where 
the master should be discharged, it will be necessary to abide by 
the decisions provided by this article, without prejudice to the 
damages, which the master may have a right to claim else- 
where. 

I have said the owner or freighter, in order to indicate, with re- 
pect to this latter, the case, where there are several ewners of the 
vessel, and to show that in that case, the consent of the several 
owners is not necessary for the freighter to discharge duly the 
master and any other of the crew, his capacity of freighter author- 
ising him by right to dispose, at his will, of every thing which con- 
cerns the armament of the vessel, as eminently representing all 
the owners altogether. 

Besides, the masters are no longer allowed, during their voyages 
to the American islands or elsewhere, to discharge their mariners 
with or without a cause, without the consent of the intendant or 
chief commissary of the navy, for which purpose the discharge 
must be signed by one of them. Ordinance of the 23d of Decem- 
ber, 1721, given above, art. 3, title “‘of mariners,” which is the 
7th of book 2. Afterwards by another of the 1st of August, 1743, 
also given above: it has also been provided by art. 9, that no dis- 
charge should be granted to the mariner applying for it during 
the voyage, unless for particular causes, to be approved of by the 
commissaries of marine in the ports of the kingdom, or by the con- 
suls, or their representatives in foreign countries, and that those 
causes should be certified on the muster roll. Vide art. 2 and 3, 
title “of mariners.” er , 

At the time that this ordinance was given, and a great while af- 
ter, the warrant officers and mariners received their wages directly 
from the owners or masters, either in case of the voyage being at 
an end, or of discharge during the voyage, or of any other manner, 
that the whole or part of their wages were due to them. 

But since that time, the payment of the mariners’ wages has 
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been so regulated, that in no case they can receive them, but at the 
place of their residence. According to that regulation, at the pay- 
ing off of the vessel, and after the crew have been mustered by the 
commissary of marine, the account of each man is made up before 
the coinmissary, and afterwards, the owner or master is bound to 
pay without delay, the amount of the monies due to the men resi- 
ding on the spot, or in the department, but it is not necessary that 
such payment should be made before the commissary. With re- 
spect to the uthers, they only receive the money necessary to ena- 
ble them to reach their home, and the remainder is to be paid to 
them at the place of their department; for which purpose, the own- 
er furnishes a bill of exchange, which the commissary forwards to 
that of the department where the payment is to be made. The 
reason of this is the too well founded apprehension, that the sea- 
men, if they should receive their wages out of their country, 
would consume them in debauchery, or other foolish extravagance, 
to the injury of their families. 


ARTICLE XI. 


The seaman who is wounded in the vessel’s service, or who 
falls sick during the voyage, suall be paid his wages, and 
nursed at the vessel’s charge; and if wounded, fighting 
against enemies or pirates, he shall be nursed at the 
charge of vessel and cargo. 


If he dies of the wound received in defending the vessel, his 
heirs shall have his wages in full, conformably to the 15th article 
hereafter. 

In the two first cases of this article, that is to say, if the seaman 
is wounded in ordinary service, which is to be understood as well 
before the vessel’s departure as afterwards, or if he falls sick du- 
ring the voyage, being at the time in the vessel’s service, the 18th 
and 19th articles of the laws of Wisbuy in like manner award him 
his wages in full, and direct his being nursed at the vessel’s ex- 
pense. Articles 19 and 45 of the Hanse Towns, and 1st, 6th, and 
7th of the laws of Oleron are to the same effect. The 3d article 
of the ordinance of the 1st of August, 1743, provides that captains 
who leave in hospitals any of their crews who were landed sick, 
shall be held liable for the expenses of the diseases contracted du- 
ring the voyage, and for the expenses of their return home, or of 
their burial, if they should die; that they shall deposit a sufficient 
sum for this purpose, cr put in good bail. If the captain falls sick, 
and is left ashore, incapable of commanding, the owner shall reim- 
burse him all the expenses of his sickness, including lodgings and 
attendance. But this supposes natural and ordinary diseases, to 
the exclusion of such as are contracted through crime. Our article 
adds, that if he is wounded defending the vessel, while fighting 
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against enemies or pirates, he shall in that case be cured at the 
charge of vessel and cargo together : because, being thus wounded, 
while fighting for the common safety, and contributing by his de- 
fence to prevent the capture of the vessel, this constitutes a gene- 
ral average, which should fall on the vessel and the goods ; instead 
of which, when a seaman is wounded in performing the common 
duty of the vessel, including the lading, or landing of the goods, 
this is but a particular average for the vessel. In this case how- 
ever, the 32d article of the laws of Wisbuy and Vinnius refer the 
seaman’s expenses to the charge of the owner of the vessel. 

The 45th article of the laws of the Hanse Towns, enacts that if 
the seaman has not recovered from his sickness, the master is not 
bound to wait, and to retard his voyage forhim. The 7th art. of 
the laws of Oleron is to the same effect; and his wages shall ne- 
vertheless be due to him in full, though he could not assist in na- 
vigating the vessel. On the other hand the 62d art. of the laws of 
Wisbuy declares, that if a seaman is attacked with a contagious or 
dangerous malady, and the fact should be well established, the 
master may leave him wherever he can land him. It appears to 
me that these two cases should be exceptions to the ordinance of 
1689, which prohibits captains from leaving or dismissing any sea- 
man in a foreign country, under certain penalties. 





ARTICLE XII. 


But if he was wounded ashore, having gone there without 
leave, he shall not be attended at the charge of the vessel 
nor the cargo, and may be discharged without pretension 
to any more wages than such as he shall have earned du- 
ring the time he served. 


Although on shore by permission, if a seaman is wounded 
otherwise than in the vessel’s service, it does not seem right that 
he should be cured at the vessel’s expense. Such is the decision 
of the 18th art. of Wisbuy and 39th of the Hanse Towns: and I 
think it ought to be so, although the seaman was sent ashore by 
the master in the vessel’s service, if in fact he was wounded in 
some service not that of the vessel. 

On the other hand, his going ashore without leave is sufficient 
to prevent his claim to be attended at the expense of vessel or 
cargo, although wounded in the vessel’s service, unless he was 
ordered to it; which appears to me clearly to result from the 
terms of our article. 

In the same case of his going ashore without leave, that will be 
a sufficient cause for his discharge, without his having any claim 
to wages beyond the time of actual service. 

The ordinance of Wisbuy in the 18th art. is extravagantly se- 
vere, when it declares, that the master shall make him account for 
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the advances received, and pay besides what the master shall be 
obliged to disburse in hiring another man in his stead. 

It would seem at first, that our article carries indulgence too 
far in awarding to a seaman the wages thus far earned by actual 
service, and that a man desirous of deserting, might practise this 
method in order to obtain his discharge: but care must be taken 
that it depends on the master to discharge him or not; by which 
means all idea of desertion must disappear, as soon as the seama 
returns aboard, although the master may not choose to receive 
him, but on the contrary, to discharge him for having committed 
that fault. Besides, as has been remarked on art. 10, there are 
now certain ceremonies to be performed for the discharge of a 
seaman during a voyage, and even before sailing, as soon as ever 


ata 
he is entered on the shipping articles. 





ARTICLE XIII. 


The heirs of a seaman, engaged by the month, who dies 
during the voyage, shall be paid wages up to the day of 
his decease. 


The seaman, having earned wages until his death happening du- 
ring the voyage, and that as well during the time of his sickness, 
as that while he performed effectual service aboard the vessel, it is 
just that they should descend to his widow and heirs, as is declar- 
ed by the articles 127 to 130 of the Consulato, the 7th of Oleron, 
45th of the Hanse Towns, 19th of Wisbuy, and 76th of the ordi- 
nance of 1584; and that thus, if he was engaged by the month, 
they should receive the wages accrued up to the day of his death. 
The same decision appears in the ordinance of 1689, in favour of 
seamen dying in the public vessels; in which respect it derogates 
from amore generous disposition contained in the ordinance of 
1670, according to the terms of which, the seaman’s widow and 
heirs, who dies during a campaign, are to receive his wages in full, 
just as if he had completed the campaign. 





ARTICLE XIV. 


Half the seaman’s wages, engaged: by the voyage, shall be 
due if he dies going, and the whole, if on his return; and 
if he shipped on freight or profits, his share in full shall 
be due to his heirs, provided the voyage was begun. 


But if he was engaged by the voyage, this article provides, con- 
formably to the decision of the Consulato, chap. 126 to 129, and 
Cleirac’s note on the 7th art, of the laws of Oleron, that without re- 
gard to the precise time of service, the only distinction shall be 
whether he died going or returning. In the first case, half his 
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wages is due to his heirs, and in the second, the whole; whether 
the seaman died a few days after the vessel set sail, or the very 
day, either going or returning. And if he shipped on freight or 
profit, his heirs are still better treated, inasmuch as his whole 
share is acquired on no other condition than that the voyage be 
begun. 


ARTICLE XV. ; 


The wages of a seaman killed defending the vessel, shall be 
paid in full, as if he had served the whole voyage, pro- 
vided the vessel arrive safe. 


This is a new motive of encouragement, and the law carries its 
views still further, since it allows the heirs of the seaman killed, while 
defending the vessel, all his wages, as if he had served the whole 
voyage ; a favour which extends to all the seaman’s contracts ; as 
well those by the voyage and the month, as those on profit and 
freight: whereas in the two first cases, according to the terms of 
the two preceding articles, a natural death only gains for the heirs 
of a seaman engaged for the voyage, one half of his wages if he 
died going, and in case of an engagement by the month, up to the 
day of his decease. 

After all, it was natural that the case of a seaman killed fighting 
in defence of the vessel, should be more favoured than that of a 
mere natural death, although occasioned perhaps by the fatigues of 
the vessel’s service: and this at the expense of the vessel as well 
as the cargo, for the portion exceeding the wages which would 
have been due in case of a natural death, and not at the expense of 
the vessel alone. In fact, if the expenses of his cure constitute a 
general average, it follows that it should be the same as to the wa- 
ges to be paid to his heirs, over and above those which they would 
have received if he had died anatural death. Itis only the wages 
that would have been due in the latter case which should be borne 
by the vessel alone: the surplus is a general average which ought 
to fall on both cargo and vessel. 

But in order that a seaman’s heirs may receive his wages in 
this case, or any others, it is necessary that the vessel should ar- 
rive safe in port, or so at least that the saivage from shipwreck 
suffice for the whole. Otherwise they must share the fortune of 
the crew, and divide with them the payments of the vessel and 
freight saved; if all perish, they have no claim. For they cannot 
be better off than the other seamen; and it is settled that a crew 
can never pay themselves their wages, but out of the vessel and 
the freight of the goods. 

What has been said respecting the wages of a seaman killed, while 
fighting, is applicable to his share of prize money, which goes to 
his widow and heirs, together with whatever advances were due 
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to him. If during an engagement the seaman should be killed by 
an accidental fall, or injured, and die of it afterwards, the same 
principles apply to the case. 


i cemmneameenaentl 


ARTICLE XVI. 


Seaman taken on board the vessel and made slaves, have 
no claim against masters, owners, or merchants, for pay- 
ment of their ransom. 


In case of prize or plunder, all being then in the power and at 
the discretion of the enemy or pirate, whatever is taken from each 
or any one in particular, constitutes but simple average; wherefore 
no contribution is demandable. If therefore, in the confusion of 
capture, seamen are carried from the vessel on board the pirate, 
and made slaves, this is a misfortune for them, which regards 
them alone, and they cannot, in payment for their ransom, sustain 
any demand against the master and others whom the pirate has 
suffered to escape, nor against the owners of the vessel, nor finally 
against the shippers. The good fortune of the latter is their own, 
as is the misfortune of the former. The contrary had been decided 
in the parliament of Bordeaux, in 1630. 


—_--—"-—-—-—— 


ARTICLE XVII. 


But if any one of them is taken, having been sent to sea or 
ashore, in the vessel’s service, his ransom shall be paid at 
the vessel’s expense: and if it is for vessel and cargo, he 
shall be paid at the expense of both, provided she arrive 
safe: the whole nevertheless to the amount of three hun- 
dred livres, without prejudice to his wages. 


The reason of this is, that being selected to perform the ser- 
vice which concerns all the rest of the crew as well as him, it 
would not be just that his misfortune should be personal, and on 
his own private account. This is a different case from that of the 
capture of the vessel, when it suits the pirate to take some into 
slavery and leave the rest. In the one case he is taken without its 
being in the service of the vessel and cargo, and not in the other. 
But his claim to ransom, must depend on the vessel’s safe arrival. 
But in this case, as it is a question of simple average, or of an in- 
demnity due to the seaman independant of his wages, it is not on 
the freight only that payment is to be regulated, but on the real 
value of the goods saved, in case they are bound to contribute by 
the terms of the present article; so that the distribution of the ran- 
som will be made a matter of average, on the value of the wreck 
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of the vessel, and on that of the goods saved, indiscriminately, de- 
ducting, however, the freight. | 

The article does not say that if the seaman is made a slave of, 
having been sent for the service of the cargo alone, his whole ran- 
som shall be paid at the charge of the cargo, because a case can- 
not be conceived, when the service of the cargo should be inde- 
pendent of that of the vessel, the crew being appointed for the 
preservation of the cargo, only because it is charged with the con- 
duct of the vessel, so that nothing can be done for the cargo, but 
in consequence of the vessel’s service, whereas the service of the 
vessel may have nothing in common with the cargo. 

Moreover, payment of the ransom is not indefinitely due toa 
seaman, but only to the amount of three hundred livres: besides 
which, however, he earns his wages in full, as if he had served 
the whole voyage: his failure to serve not being imputable to him 
in this instance any more than in that of sickness contracted in the 
vessel’s service, when we have seen that his wages are due without 
deduction for the time of his confinement. 





ARTICLE XVIII. 


The assessment of the sums destined for the seamen’s ran- 
som, shall be diligently made by the master immediately 
after the vessel’s arrival, and the money deposited in the 
hands of the principal person interested, who shall be 
bound to employ it forthwith in effecting the ransom, un- 
der penalty of four times the amount, to be paid to the 
detained seamen. 


The assessment referred to by this article, supposes contribution 
from the cargo as well as the vessel: for when it is the vessel alone 
that is charged with the ransom, the assessment is already made, 
although there may be several owners. 

It is to be observed that the term cargo, in its limited significa- 
tion, includes only the goods or owners of the vessel which con- 
stitute the funds of the loading, or freighters of the whole vessel, 
who have in like manner constituted the funds of the loading; and 
that in a more enlarged signification, it means generally all goods 
with which the vessel is laden, to whomsoever they belong. It is 
in the latter, the enlarged sense, that the term is tobe understood 


with reference to ransom. 


ARTICLE XIX. 


Vessel and freight remain specially pledged for seamen’s 
wages. 
VOL I. NO. III. ss 
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Nothing is more just, as they have no other security for the 
payment of their wages. In case of shipwreck, they in like man- 
ner preserve their rights, over the wreck of the vessel, her tackle 
and apparel, and over the freight of the goods saved, even to the 
last nail of the ship, says the Consulato, Chap. 135 to 138. But 
this is to be understood after payment of the court charges, and 
those of salvage, without which there would be no room for the 
exercise of their privilege. But if the freight has been paid to the 
master, who, instead of paying his crew, applies the money in dis- 
charge of his own debts, nothing remains for them but a common 
action against him, without recourse to the shippers who have paid 
the freight to whom they owe it, nor against the creditors who 
have been paid the product of this freight. It was the seamen’s 
business to have taken the precaution to seize the freight in the 
hands of the shippers who owe it. 





ARTICLE XxX. 


Seamen’s wages contribute to no average except for the 
vessel’s ransom. 


This obligation is founded on the ransom’s having preserved 
their liberty, and by that means their wages. 





ARTICLE XXI. 


The regulations concerning the wages, cure, and ransom of 
seamen, apply to officers and others of the crew. 


It is to be added, with respect to the master or captain, ex- 
cepting the cases where he is placed precisely in opposition to the 
people of his crew; that the decisions between him and the sea- 
men, answer as a rule between him and the owner of the vessel. 


—_——_—— -___-—_——. 


PENNSYLVANIA. 


IN THE ORPHAN’S COURT OF THE CITY AND COUNTY OF PHILA- 
DELPHIA, 


In the case of the settlement of the accounts of Charles Pleasants, 
executor of Samuel Pleasants, deceased. 


The Orphan’s Court of the city and county of Philadelphia has no power to direct 
an issue to try disputed facts. It is a court of limited Jurisdiction, and has no 
power but what it derives from the Acts of Assembly, or is sanctioned by usage 
and practice. 


The question in this case, arose upon the exceptions filed to the 
report of auditors appointed to settle the accounts of Charles Plea- 
sants, acting executor of Samuel Pleasants, deceased. 
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ames Kinsey, administrator to the estate of Elizabeth Lovet, 
claimed of the executor of Samuel Pleasants, the amount of a bond 
executed by the testator, to Elizabeth Lovet; and contended, that a 
bond for the payment of 16,000 dollars, allowed to the executor, 
was a voluntary bond, and void as to bona fide specialty creditors ; 
and that a sum of upwards of 29,000 dollars, alleged to have been 
paid by the said executor, under an agreement made by the testa- 
tor in his lifetime, to exonerate the said Charles Pleasants, from 
losses sustained by Jsrael Pleasants, and Fohn P. Pleasants, and 
the said Charles Pleasants, partners in trade, ought not to be al- 
lowed, as the said agreement was voluntary and without valuable 
consideration. 

The executor alleged that there were not sufficient assets to pay 
the specialty creditors. Kinsey contended, that if the bond of 
16,000 dollars, and the payment of the 29,000 dollars under the 
agreement, were allowed to the executor, such deficiency would 
exist; but that there was sufficient to pay all the specialty credi- 
tors if not allowed; and he prayed the court to direct an issue to 
try the matters of fact contained in the exceptions filed by him, so 
far as they related to any claim which Charles Pleasants had 
against the estate of the testator for money due and owing from 
the said testator in his lifetime to him; and to ascertain what sum, 
if any, there is due and owing from the estate of said testator to 
him, for, or on account of the matters and claims aforesaid, or that 
the court would inquire thereof. 

F. R. Ingersoll, for Kinsey. Fraud is a question proper for the 
consideration of a jury; and the court, in many cases find it im- 
possible to decide it. An issue is therefore prayed. This court is 
like acourt of Chancery, where, under similar circumstances, such 
would be the course of proceeding. The court are in possession 
of facts sufficient to inform them that such a course is proper, for 
they can perceive the state of the case from the report of the au- 
ditors. The magnitude of the sum, near 30,000 dollars, and the 
importance of the case to the parties, is an additional reason—add 
to which the court are bereft of the assistance of the president, 
he having been counsel in the cause; and the mode of proceeding 
by deposition by no means satisfactory. 

Binney for Pleasants. This application to the orphans court is 
of the first impression, and it may be confidently asserted that in 
the course of one hundred and forty years, no instance can he 
mentioned in which such has been the course of proceeding. This 
of itself is a strong argument against the existence of a power 
which is supposed to arise by implication. The difficulty is sought 
to be obviated by attributing to the orphan’s court, a// the specific 
powers of a court of chancery. There is, however, but one point 
of resemblance between the orphan’s court and the court of chan- 
cery—viz, that of the power to determine facts, without the assis- 
tance of a jury; for upon an allegation of fraud, the courts of chan- 
cery do not direct an issue as a matter of course ;—the defendant’ 
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oath has great weight, and, unless contradicted by two witnesses, 
or one witness, and strong circumstances, will prevail. It is true, 
if there be great contradiction among witnesses, the chancellor 
sends the question to a common law court, and governs himself in 
a great measure, by the facts as established by a verdict. It is not 
so here. This is a court of limited jurisdiction; and the power to 
direct an issue, must be found in the act of assembly, or must be 
sanctioned by long and well established practice. Indeed the courts 
of chancery in England, consider in two cases, and in only two 
cases, an issue as a matter of course if prayed for—ist, in the case 
of an heir upon a question of devisavit vel non, for the court will 
in no case set aside a will without directing an issue.—2d. in the 
case of tithes. And even in this last case the court of chancery, 
or the court of exchequer, decrees an account at once where a 
clear title is made out, and it is only where a modus or real com- 
position is pleaded and supported by reasonable evidence, that they 
will direct an issue, because they deem it too strong a measure to 
decree against the common law, vested, right of the parson, with- 
out giving him the opportunity of going before a jury. And it 
seems even very doubtful whether they would interfere in any 
other case, where they could not direct such an issue as would 
comprehend the whole subject matter in dispute. There is also 
another strong objection to granting an issue in this case: it will 
establish a precedent that will give rise to long and tedious dis- 
cussions, and every party who finds a difficulty in settling his ac- 
counts, will pray an issue in order to gain time; and once granted, 
it is obvious that to grant it in future willbe pretty much a matter 
of course. Whence arise the great delays, and enormous expenses 
with which courts of chancery are so much reproached? It is from 
directing issues to the courts of law. The cause is some time be- 
fore it is reached in chancery, and after argument, the chancellor 
directs an issue—it goes to trial after a length of time, and returns 
to the court of chancery, loaded with the costs of the issue at law, 
in order to be terminated, and to pay the costs in equity. This 
could never have been contemplated when the orphan’s court was 
instituted. The state of things in Pennsylvania, demanded quite 
another mode of proceeding. It required great promptness of de- 
cision, and the fair inference is, that the orphan’s court was to de- 
cide upon the subjects of its jurisdiction summarily. That such 
must have been the view of the legislature will appear from the 
various acts of assembly establishing this court. They show that 
no such power exists. The act of 27th March, 1713, Purd. Dig. 
490, contains a specific enumeration of the powers delegated to 
the orphan’s court. In the 2d section the court is particularly called 
upon to decide upon complicated facts, viz. waste, and embez- 
zlement. The 7th section refers to an act of assembly now repeal- 
ed. It is true that in the 8th section, power is given to the court 
to enforce their sentences, warrants, and orders, as fully as any 
court of equity: But this provision has only reference to the pro- 
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cess of execution, and presupposes a decree, order, or sentence, 
and has no relation to the mode of proceeding upon which the de- 
cree, order, or sentence, is founded. The register’s court never 
had power to direct an issue until it was given by the act of as- 
sembly. The register general was by the 4th section of the act of 
7th June, 1712, Galloway’s Ed. p. 64, cited Purd. Dig. 573, n. 
directed to call to his assistance two, or more, of the justices of the 
courts of common pleas, and to determine upon all matters him- 
self, without the assistance of a jury. The constitution provided 
for the creation of a register’s court, and the act of April iSth, 
1791, section 18th, Purd. Dig. 574, establishing the courts in con- 
formity to the alterations and amendments of the constitution, gives 
the power expressly to send an issue to the common pleas, and 
provides, that facts once determined upon an issue, shall not be 
again examined on appeal. So perfectly well settled has been the 
understanding upon this subject, that the practice has always been 
to appoint auditors; and for a most obvious reason—the issue 
when tried and returned, would not be conclusive ; and the benefit 
of appeal being by the 9th section of the act of March, 1713, Purd. 
Dig. 493, in all cases reserved where any definitive sentence or 
judgment is given by the orphan’s court, new exceptions might be 
taken and discussed de novo upon the appeal. The case of Yohe v. 
Barnet, 1 Binn. 364, may seem to be in opposition to this view of 
the subject. The Chief Justice there says, “‘ if necessary facts may 
be ascertained by a jury-” This, however, was not the point in 
controversy, nor was it by any means necessary to advert to the 
question for the determination in that case. And it is far therefore 
from being an authority, as it amounts to nothing more than an 
obiter dictum. In another part of the case, the same judge relies 
upon the fact of “no trace,” of the exercise by the courts in this 
state, of the power exercised by the courts of chancery, in England, 
of insisting upon some provision for the wife, when the husband 
applied for the purpose of getting possession of her personal pro- 
perty, as conclusive to prove that they possessed no such power. 
A strong argument also may be drawn from the particular situa- 
tion of the common pleas of this county in relation to this court, 
It is well known that that court now has no civil jurisdiction 
where the amount in controversy exceeds one hundred dollars, 
and it can scarcely be contended, that by implication it could re- 
ceive from this court, power to determine a cause where the 
amount might exceed one hundred thousand. Nor is there a de- 
ficiency of remedy—a particular tribunal Aas been erected for dis- 
tributing the assets among creditors in the case of an alleged defi- 
ciency. The orphan’s court upon application, has the power to ap- 
point three or more auditors for that purpose: Actof April, 1794, 
section 14, Purd. Dig. 291. So that upon principle as well as ex- 
pediency, the issue ought to be refused. 
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F. R. Ingersoll, in reply. 


I. The cases in which chancery will direct an issue are found 
in the books of chancery practice, and the different reports of ad- 
judications in that court. Maddock, vol. 2. 364, points out the 
distinction spoken of by Mr. Binney, between those cases in 
which references from equity, are matters of right, and those in 
which they are matters of discretion. The two cases of an heir 
(Pemberton v. Pemberton, mu. Ves: 53.) and a rector, (3. BI. 
Com, 452.) being of right—other cases being of discretion to in- 
form the conscience of the court. Cases come forward with great- 
er or less force in appealing to this discretion, according to their 
circumstances. They do not depend merely on the complicated cha- 
racter of the facts as detailed, but upon various other circumstan- 
ces. ‘Iwo depositions are produced, the one negative—the other 
positive. They stand perfectly equal, and a court of chancery can- 
not easily decide between them. This is the regular mode of proof 
before such a court. Yet bring the witnesses before a jury—let 
them see their manner—the weight of truth attached to the one, 
and the evasive restlessness of the other—and the two assertions 
before equal, immediately find their own station. A great ques- 
tion of fraud is involved, which requires a personal knowledge 
of the witnesses to comprehend. It is to a jury taken from their 
vicinage that the task is with peculiar propriety confided. Even 
the superior intelligence of judges removed from the immediate 
sphere of information and character in which the witnesses re- 
volve, furnishes a less unerring test of accuracy, than the less en- 
lightened minds of a jury familiar with the parties and the persons 
by whom the facts are developed. A great sum is the subject of 
controversy. Without shrinking from the responsibility necessa- 
rily incident to exalted station, ingenuous minds would always 
prefer sharing a burthen with others, which they might, if they 
choose, bear alone. The peculiar situation of the court is such, 
that its presiding officer will be excluded from their deliberations, 
and the appeal to their discretion is made with double force. All 
these circumstances concur in the present case. And although 
the mere existence of disputed facts may not impose the neces- 
sity of reference, yet they will not be carelessly overlooked or has- 
tily dismissed. 

** The chancellor has a right if he chooses (with the before men- 
tioned exceptions,) to take upon himself the decision of every fact 
put in issue upon the record, but he exercises it, to use lord El- 
don’s expression, very tenderly and sparingly.” Maddock, vol. 2, 
364, 9. Ves. 168. 

The prima facie impression is in favour of an issue generally in 
case of disputed facts. The question submitted to equity courts is, 
whether under such facts, &c. relief should be granted. Nor is 
there any thing in the idea, that the chancellor must have an op- 
portunity to see, in the first instance, that the facts are complicated. 
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The question is not, in the reported cases, whether the facts are 
complicated, but whether there are facts to be determined. Here is 
an assertion of a voluntary obligation in the face of creditors. If 
the fact be admitted, we ask no issue. The conclusion follows of 
course. But it has been decided that issues may be directed, not 
only upon the hearing of the cause, but om exceptions upon facts 
before the master. 2 Maddock, 365, cites Kemp v. Mackrell, 2, 
Ves. 579. How could the chancellor know the nature of those facts 
whether complicated or not? The fact of partnership on the hear- 
ing of a bill for the taking of partnership accounts, an issue, if 
prayed, is seldom refused. 2 Maddock, 366. cites Peacock v. Pea 
cock, 16, Ves. 53. An issue is directed that the conscience of the 
court may be satisfied before it decides. 2 Maddock, 367, cites 
Lowkes v. Chadd, 2. Dick. 576. ‘ In many cases the court con- 
siders it conducive to justice, to direct a trial at law; as where a 
question was, whether a bill of exchange was usurious: or that 
damages had been sustained by pirating a work.” 2 Maddock, 
369, cites 6 Ves. 193. cit. 1 Turn, and Ven. 315. Selwyn v- 
Bridgman, mentioned 1 Turn. and Ven, 315. In a case of usury 
or forgery, if proof can be made of it, the court will let the 
cause go to a hearing, and direct an issue. 2 Maddock, 254. 
cites 2 Ves. 246. Brownsurrd vy. Edwards. The court will not in 
any case, set aside a will without directing an issue. 1 Maddock, 
207, cites Bates v. Graves, 2 Ves. jr. 288. These cases and posi- 
tions, show that the complicated character of the facts has nothing 
to do with it, but it is done 1. from the existence of fact, and 2. 
from the subject to which they relate, as in case of alleged fraud. 

II. The orphan’s court is constituted with ordinary chancery 
powers. Its mode of proof by depositions—its mode of enforce- 
ment by attachment, are the attributes and powers of a court of 
chancery. 

1. The subjects of their jurisdiction, are peculiarly those of 2 
court of equity, guardians, trustees, tutors, executors, admmistra- 
tors. Act of 27th March, 1713. sec. 1. & 8. 

2. The modus operandi is the same—to cause them to make, and 
exhibit an account. 

These are the ends;—and in the means to which they resort, 
they are obliged every day to recur to the practice of the courts of 
chancery. How does the court acquire the power to nominate au- 
ditors? Not by any express grant—but for the convenient and just 
despatch of business. Am I told that the decision of these audi- 
tors is not conclusive? the same observation applies precisely to 
an issue. 

The court never receive it, unless it is satisfactory to them, and 
either direct a new trial, or reject it altogether at their pleasure. 
2 Maddock, 364, 367. 

It is emphatically to inform their consciences, not to direct them. 

‘The two cases in which an issue is ex debito justicie, are foreign 
to the constitution of the court, and cannot exist. 
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In that of heir, because that is the peculiar province of the re- 


gister’s court. 
In that of tithes, because ecclesiastical appropriations have no 


existence. 

But in the circle of our judicial system, there is a case which 
appears to be precisely’analogous. The circuit courts of the Uni- 
ted States derive their equity powers from a very brief expla- 
nation in the judiciary act of 24th September, 1789. 2 Colvin, 60. 
“‘The circuit courts shall have original cognizance concurrent 
with the courts of the szates, of all suits of a civil nature, at com- 
mon law or in equity.”” Where do they acquire a power to direct 
an issue, except from the powers and practice necessarily inherent 
in their character as a court of equity? Yet such an authority has 
undoubtedly been exercised. 

But a still closer and conclusive analogy is found in the power 
of the supreme court of the state, which is declared to be inherent. 
1 Smith, 40. Where do they get it? But it appears to me that 
there is scarcely a possibility of room for hesitation on this sub- 
ject. I mean of the right to direct an issue, whatever may be the 
difference of opinion as to its expediency, for it has been expressly 
decided by the supreme court. This court does not find a new 
question for them to explore, but are precluded from doubt, by 
the decision of a tribunal whose voice is the law of Pennsylvania. 
The supreme court has decided, that facts under the eye of the or- 
phan’s court may be decided by a jury. Yohe v. Barnet, 1 Binn. 358. 
We are told that this was not the opinion of the court, but of a sin- 
gle judge. Uf it were so, this court would not lightly contemn the de- 
liberate sentiments solemnly pronounced from his judgment seat of 
that most excellent magistrate. But it is not so:—however, the 
court were sometimes in the habit of splitting up their opinion—he 
alone here delivered the voice of the bench. Nor is it an obzter dic- 
tum at all. If not the very point in issue, it was at least, the necessary 
foundation for the decision without which it could not have been 
pronounced. It contemplates the existence of znczdental, as well as 
direct powers, of such as are derived from the nature of the court 
as well as from the act of assembly. It was perhaps the very point 
in the cause. 

The marginal note, made by the very learned counsel himself, so 
epitomizes it. The only remaining question is, whether the circum- 
stances of this particular case are not such as to authorise an issue 
to be directed. 

1, It is a question of alleged fraud, in which the various points 
of proof and discussion, are peculiarly within the reach of a jury, 
and of them alone. 

2. It is exceedingly analogous, if not precisely identified, with 
the case of an advancement decided by the case of Yohe v. Barnet. 

3. It is a question in its nature of complicated facts. The very 
case where a common law court directed an issue on a bond, lt 
Yeates, 552. J‘ Neal y. Smith, if that be a matter of any conse- 
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quence. The precise situation of the deceased must be ascertained, 
his solvency or insolvency, ability or inability. 

4, The peculiar situation of the court, being deprived on the 
hearing of the aid and services of its head. 

5. The very reluctance of the executor, to meet so fair and just 
a mode of adjustment is a strong circumstance in favour of the ap- 
plication. 


ffallowell, President. 


Fames Kinsey, administrator of Elizabeth Lovett, deceased, one 
of the creditors of the estate of Samuel Pleasants, deceased, by 
whom the exceptions are filed, prays the court to direct an issue 
to try certain matters of fact arising out of the exceptions. Having 
been, when at the bar, of counsel with the executor, I give no 
opinion in any other part of this case excepting on the abstract 
question, in which at the request of both parties, I have heard the 
argument, and consented to take a part in the decision. 

Has the orphan’s court power to direct an issue for the trial of 
facts? This application to direct an issue, is of the first impres- 
sion. The orphan’s court has existed in Pennsylvania, nearly one 
hundred and forty years, and no trace can be found of the exer- 
cise of such a power by that court. 

The court of chancery in England, has exercised it from time 
immemorial.—The supreme court of Pennsylvania, being of ex- 
tensive and general jurisdiction, exercises it, in some cases, by 
virtue of their inherent power. Every court of common law, hav- 
ing authority to issue a venire, and summon a jury, can direct an 
issue to try facts in cases depending hefore them. This is, how- 
ever, a court of limited jurisdiction. It has no power but what it 
derives from the acts of assembly, or is sanctioned by usage or 
practice. The power under consideration is not given to it by any 
act of assembly, nor has it ever been exercised. 

To what court shall such an issue be directed? To the court of 
common pleas of this judicial district?—That court is not a court 
of general, but of limited powers in civil cases,—possessing little 
or no original jurisdiction.—To the district court for the city and 
county of Philadelphia? —That is a separate court, unconnected 
with, and independent of the orphan’s court, and I should think it 
extremely questionable whether they would be bound to obey the 
mandate of any other court. 

The orphan’s court has power, and has always exercised it, to 
investigate and decide facts when large concerns, and important 
interests, are involved ;—no inconvenience has resulted from it, 
subject as it is to an appeal to the supreme court. 

A party, in the orphan’s court, who wanted delay, would ask 
for an issue. If granted in one case, it would be difficult to refuse 
it in another, and a scene of vexation and procrastination might 
ensue, which would be extremely inconvenient, troublesome, and 
expensive. No adequate benefit would be produced to counterba- 
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lance the mischiefs apprehended. The issue when found, would 
not be obligatory on the judges of the orphan’s court, who, if they 
did not like the finding, might utterly disregard it, and investigate 
and judge for themselves, as if it had not been sent toa jury. On 
appeal to the supreme court, the whole case, law, as well as fact, 
is before them, de novo. The issue when decided and returned 
might therefore be useless, as well as troublesome, dilatory, and 
expensive, and the business of the orphan’s court is to decide 
causes summarily. No satisfactory argument can be drawn from 
the appointment of auditors: this, though not directed by act of 
assembly, is supported by long and almost immemorial usage. But 
it is said that this point has been decided by the supreme court in 
the case of Yohe v. Barnet, | Binn. Rep. 358. I cannot think so— 
it was not the point of the case—and what is said by the Chief Jus- 
tice is a mere obiter dictum, which, perhaps escaped him hastily, 
and without his considering its effect. I cannot believe that able 
and dignified person ever meant to lay it down as his opinion, 
that the orphan’s court might ascertain facts to be tried before an- 
other court. The court in that case were considering, whether a 
debt due by judgment from Facob Yohe, to the estate of his fa- 
ther-in-law, Henry Barnet, deceased, could be, by the authority 
of the orphan’s court, deducted from his wife’s distributive share 
of that estate. The Chief Justice thus expresses himself,—“ there 
are cases in which the orphan’s court must take upon themselves 
to decide facts ;” and shortly afterwards, “ if aecessary facts may 
be ascertained by a jury, so that there scems to be no difficulty in 
surmounting this part of the objection”—if this was said in rela- 
tion to the principal case, as I apprehend it was, and not laid down 
as a general proposition, it is perfectly correct, because the court 
in which the judgment was entered against Yohe, had full power 
under it to direct an issue to determine how much was due. That 
he did not mean to lay it down as a general proposition appears 
from another part of his opinion, when considering the powers of 
the courts of this state, to insist on a provision for the wife, when 
the husband applies to get possession of her personal property. 
“We have, he says, no trace of any such exercise of power by our 
courts; it must be taken for granted then that they possess no 
such powers.” The same forcible observation applies with equal 
force to the question directly under consideration. 

Many other and weighty reasons were urged at the bar against 
the exercise of such a power: it is not, however, necessary to go 
more into detail. I have considered the subject with great atten- 
tion, and some anxiety, on account of the particular situation in 
which I stand towards one of the parties litigant in this case;— 
and have not been able to satisfy my mind that the orphan’s court 
have any authority to direct an issue for the trial of disputed facts. 
I confess | should be afraid to make an innovation in its practice, 
the consequences of which it would be difficult to foresee; and I 
must say, in the spirit of the earls and barons of former days.— 
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““ Nolo leges Pennsylvania mutari que usitate fuerunt et appro- 
bate.” 

My opinion therefore is, that the application of the creditor of 
the estate of Samuel Pleasants, deceased, for the direction of an is- 
sue be denied. 

Morton, F. Concurred, 

Ferguson, 7. Dissented, but gave no reasons. 

Issue refused. 





PENNSYLVANIA. 


EXTRACT FROM THE RECORDS. 


By the king’s authority. The 35th court of William Penn, being 
a court of quarter sessions, held for the town and county of Phi- 
ladelphia, the fourth day of the ninth month, 1685. 


Fustices present. 


Thomas Holmes, William Frampton, 
James Claypoole, Lassey Cocke, 
John Moon, John Goodson, 
Barnabas Wilcox, And. Pastorius. 


Peter Rambo, elder, and Peter Rambo, younger, having been 
thrice called in open court to produce the body of John Rambo 
before the said court, to answer the indictment of Peter and 
Bridgett Cocke against him, in behalf of the king and governor, 
otherwise should forfeit their recognizance of 1500. And who 
accordingly appeared, and presented the body of the said John 
Rambo, against whom Peter and Bridgett Cocke, by their attorney, 
Charles Pickkering, exhibited the indictment following, viz. 


Indictment, Peter and Bridgett Cocke, vs. ohn Rambo. 


Countie of Philadelphia, Peter Cocke of Kiphah in the countie 
of Philadelphia, in behalf of our soveraign lord the king and pro- 
prietarie and governor of this province, &c. in his own right, and 
Bridgett his daughter, indicteth the said Jahn Rambo by the name 
of John Rambo of Passyanck, in the countie aforesaid, for that 
thou having not the fear of God before thy eyes, but in contempt 
of our soveraign lord the king and governor, did break the laws 
by them established in this province, viz. the 17th and 120th chap- 
ters of the great bodie of laws, where is enacted a law against 
house-breaking and fornication ; but thou John Rambo, the laws 
aforesaid not regarding, nor the penaltie of the said law anywise 
fearing, but craftilie designing, the good name, state, credit and 
reputation of the said Peter Cocke and Bridgett his daughter 
aforesaid to hurt and staine, and Bridgett, the daughter of the 
said Peter Cocke, utterlie to ruine and undoe, did, about the mid- 





































mao werent < anne ata RN: A RT EE a let 











324 Ancient Forms in Pennsylvania. 


dle of the 12th month, 1684, in the night time, by force of armes, 
breake into the dwelling house of the said Peter Cocke, and did 
then and there forciblie, disquietlie, and mutinouslie, and immodest- 
lie, frighten and disturb manie of the said Peter Cocke’s familie ; 
and all that time aforesaid, keepe, force, and compell Bridgett, the 
daughter of Peter Cocke aforesaid, to stay in bed with thee, and 
did then and there promise and firmlie contract thyself to marrie 
the said Bridgett Cocke, upon which promise, at the instigation 
of the devill, by thee forethought, thou did then and at that time 
persuade her, the said Bridgett Cocke, to yield and consent to thy 
will and pleasure in the carnall knowledge of her bodie, whereby 
the said Bridgett Cocke is brought with child by thee, for which 
said horrible crimes thou stands indicted, and art guiltie, and hath 
incurred the pains in the said laws expressed for everie pound 
damage done by thee four-fold. 

Which bill of indictment being read in open court, and present- 
ed to the said grand jurie, and the said Charles Pickkering having 
desired the evidence to be attested, viz. Margaret, Catherin, and 
I.assey Cocke, Wm. Orvin and Mathias Hendrickson, the same 
was accordinglie done. 

Whereupon the grand jurie (with the witnesses) went out of 
court, after some time they returned the said indictment thus in- 
scribed upon, “ Wee find this bill,”” Walter King, foreman. And 
the said John Rambo being by the court interrogated whether hee 
wold plead guiltie or not guiltie of the said indictment, hee plead- 
ed not guiltie in manner and form, and wold be tryed by the coun- 
trie. 

Whereupon the aforesaid petit jurie was called over again and 
all appeared, and were of new attested, to whom the said indict- 
ment and verdict thereupon found by the grand jurie was read, 
and to whom the five abovenamed evidences, adduced by the said 
Charles Pickkering, were attested, who did depose word fur word 
as follows: (Here follows the testimony, which is omitted as un- 
necessary.) 

Upon which the petit jurie removed out of court, and brought 
in the verdict following, viz. Philadelphia, the 4th, 9th month, 
1685 ; Wee the jurie, doe find John Rambo hath promised to 
matrie himselfe with Bridgett Cocke, and that hee did enter the 
lodging room of the said Bridgett, and did there lye with her in 
bed for the space of severall houres in the night season, of which 
crime we doe find the said John Rambo guiltie. Benjamin Cham- 
bers, foreman, neni 

Whereupon the judgment of the court is this, that they enjoyne 
John Rambo to marrie Bridgett Cocke before shee be delivered 
according to law, but if at her, the said Bridget Cocke her deliverie, 
shee father the child on the said John Rambo and hee be not then 
actuallie married to her, then the court does fine the said John 
Rambo in the sum of ten pounds, and the said Bridgett Cocke 
also in the sum of ten pounds, and further adjudge that the said 
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John Rambo keepe the child, if laid to him at the said Bridgett 
Cocke’s deliverie ; and further adjudge the said John Rambo to 
pay costs of suite, according to law. 

Peter Cocke, elder, was, for swearing in the open face of the 
court “ by God,” fyned five shillings. | 

The high sheriff, for his absence from the court, and for making 
the court and countrie stay and waite for him, fyned in the sum 
of tenn shillings. 

The court adjourned to the 3d day of February 1685-—6, 


REPORT, 


Made by fared Ingersoll, Esq. Attorney General of Pennsylvania, 
in compliance with a resolution of the legislature, passed the 3d 
of uarch, 1812, relative to the penal code. Communicated to the 
legislature, Fanuary 21, 1813. 

Tue penal law of Pennsylvania, unlike that of other govern- 
ments, was disfigured in its early stages by no sanguinary pro- 
visions, At the establishment of the code, under the proprietary 
government, the errors of former systems were sacrificed to a 
spirit of humanity. Cruel and sanguinary punishments, which had 
been multiplied under an ancient system, were little adapted to a 
people who had fied from persecution. For a long catalogue of 
offences, amendment was attempted where death had been inflict- 
ed. A wiser policy determined to preserve rather than to destroy ; 
and, by substituting imprisonment at hard labor, to reform the 
offender by severe, but temporary punishment. It reserved as a 
last resort the punishment of death, which was provided against 
wilful and premeditated murder alone. And even this exception 
was so carefully guarded from abuse, that the concurring testimo- 
ny of two witnesses was made a pre-requisite to conviction ; and 
the same merciful temper which had established the code, intro- 
duced also the necessity of receiving the sanction of the governor 
before the execution of the sentence. Crimes of a less danger- 
ous and destructive tendency; robbery, burglary, arson, every 
thing short of murder, were punishable by hard labor, fines, for- 
feitures and stripes. A code so congenial to the spirit and situa- 
tion of those for whom it was designed, would not fail to produce 
the happiest consequences. The colony grew in population and 
respectability ; few temptations existed to the commission of crimes, 
every inducement prompted to obedience to the laws. A period 
of advancement was thus reached in a moment which it has re- 
quired nearly two centuries to regain; for the jealous policy of 
Great Britain, fearful of the effects of self-legislation, even in 
affairs that local knowledge alone could direct, destroyed this hu- 
mane and salutary system, and substituted in its room the’ ill- 
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adapted edicts of the mother country. Various offences, before 
punishable with imprisonment, were now visited with death. On 
the 31st May, 1718, an act was introduced, entitled “ An act for 
the advancement of justice and more certain administration there- 

of.” This was calculated to meet the wishes of a sovereign who 
enjoyed no community of sentiment with the people, governed at 
the distance of three thousand miles. Its provisions, therefore, 
indicate rather the will of the governing power, than the policy or 
inclination of those who were to obey. With them it was a mea- 
sure of necessity, not of choice ; the yoke imposed by authority, 
not the rule cheerfully acquiesced in by willing obedience. 

This act has been termed “ the basis of our criminal law.” A 
supplement was passed on the 21st of February, 1767, which ex- 
tended still further the severity of the former law, providing the 
punishment of death for burning dwelling-houses, out-houses, 
barns or stables, and also for forging and counterfeiting any coin 
of gold or silver. No sooner had the revolution secured the in- 
dependence of the state, than attempts were made to correct the 
errors of the penal law ; the constitution directed the effort, and 
the legislature were prompted to obey. 

On the 15th of September, 1786, an act was passed taking away 
from several offences the punishment of death, and changing in 
others the nature of the penalty from public corporal pain to hard 
labor. Laws were respectively passed on the 27th of March, 1789, 
the 5th of April, 1790, and the 23d of September, 1791, evincing 
the strong disposition of the legislature to prepare the people for 
a total reform. Cruel and unnatural corporal punishment, which 
tended only to harden and confirm the criminal, had been abolished 
for all inferior offences ; and at length reason and humanity over- 
came prejudice, and on the 22d of April, 1794, the punishment of 
death was abolished in all cases whatever, except murder of the 
first degree, and imprisonment at hard labor and in solitude was 
substituted. A work so honorable in its conception has been no 
less successful in operation. Not only has the progress of vice 
been arrested within this commonwealth, but other states have 
fashioned their penitentiary system upon the model of Pennsyl- 
vania; and the mildness of her code, after subduing, by the effect 
of its example, the rigor of the laws of several of her sister states, 
has passed across the Atlantic and awakened the attention of Eu- 
ropean legislators. The foundation having been thus laid, and the 
punishment of imprisonment in solitude and at hard labor imposed 
for the higher offences, it is a matter of sincere gratification that 
so little remains to be doné to complete the work. If the end has 
not been completely attained, the effort has failed from no inade- 
quacy of ability in those who devised or those who have adminis- 
tered the laws, but rather from the novelty of a design, as original 
as it was comprehensive and humane. Notwithstanding its gene~ 
ral excellence, errors will find their way into the purest system of 
criminal jurisprudence. Laws which were adapted to one period, 





SRR Ra 


a isle mi 

















Judiciary of Pennsylvania. 327 


will become inapplicable to another. A change of society, which 
accompanies the progress of time, will discover new wants and 
require new provisions ; and the mere advancement of knowledge 
and experience will suggest amendments that in unimproved so- 
ciety would never have been contemplated. A revisal of the penal 
law indicates neither negligence in its framers, nor vices in the 
code. Theoretic politicians have suggested the propriety of such 
a measure at definite intervals, without regard to specific errors 
actually in existence, but as the most effectual method to prevent 
their occurrence. An eloquent writer proposes that once in every 
century a committee should be appointed to revise the criminal 
law, that the growth of evil may be arrested before it can have 
made any fatal advancement. The rapid increase of population 
in Pennsylvania will justify a revision at intervals less remote, and 
the legislature will readily perceive the benefits that must arise 
from a frequent recurrence to this salutary practice. 

To consolidate the various penal laws, it became necessary to 
revise every act of assembly, from the establishment of the pro- 
vince. More perhaps may be included in the act herewith report- 
ed than the legislature by their resolution contemplated, or than 
it may be convenient and proper to combine in one law. The whole 
however is presented, that an opportunity may be given to select 
such parts as may with advantage be comprehended in one act, or 
a selection may be made, and a division take place of the whole 
under the following titles: 

1. The punishment of crimes. 

2. The suppression of vice and immorality, 

3. The regulation of criminal proceedings. 

4, The regulation of jails and the penitentiary. 

If the mode of recovering penalties, merely pecuniary, were 
altered from the common law principle, that whenever imposed 
unless specially provided for it must be by indictment, to a suit 
within the proper jurisdiction, the penal law would be consider- 
ably abridged ; and the inconvenience and delay which the strict- 
ness of legal proceedings in criminal cases require, would be 
avoided. ‘lo apportion the useful kind of punishment, which has 
so successfully been introduced into this state, to the several in- 
ferior offences ; to revise obsolete and severe laws, which had 
their existence before this punishment was introduced ; to regulate 
proceedings in criminal cases with as little form as possible for 
the attainment of justice ; to regulate and apportion pecuniary and 
other penalties according to the nature and circumstances of the 
offence ; and, finally, to connect and simplify the various laws, and 
present to the legislature a comprehensive view of the whole sys- 
tem, is all that is necessary. 


TREASON. 


The act of the 28th January, 1777, abolished the statute law of 
England relating to treason, as unsuited to the form of our govern- 
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ment or the temper and habits of the people. Under the confede- 
ration the power of punishing this offence vested in the state, and 
it therefore became necessary for the legislature to provide a law 
on the subject. On the 11th February, in the same year, an act 
was passed adapted to the peculiar state of the times, defining the 
offence and providing a punishment for it as committed during 
the revolutionary war, and to the prejudice of the great cause of 
independence. This is evident from the tenor of the law, which 
has a special reference, in many of its parts, to the contest in which 
we were then engaged ; and for the offence of misprison of trea- 
son, prescribed a punishment of an imprisonment during the war. 
This, of course, would be altogether nugatory at present. I re- 
commend a repeal of this law altogether. 

By the nature of the general government, this offence is more 
properly a subject of legislation for congress. Treason and mis- 
prison of treason, or any inferior misdemeanor against the consti- 
tution and laws of the United States, are exclusively cognizable 
in the courts of the United States. The constitution defines the 
offence, and the laws prescribe the mode of prosecution and pun- 
ishment. The constitution of the state contains no restriction to 
the power of the legislature in defining the offence, and certainly 
contemplates the case of treason as against the state by declaring, 
art. 9, § 18, that no person shall be attainted of treason by the 
legislature, and the act of assembly, of the 22d April, 1794, pre- 
scribes the punishment. The legislature have, therefore, an un- 
questionable power to declare what shall be treason against the 
state, but they have not exercised it since the establishment of the 
present constitution. By the act of the 3d December, 1780, also 
prior to the new government, it is declared that any attempt to 
erect or form any new government within the state, and assembling 
the people for that purpose, shall be treason. This law is at pre- 
sent unnecessary, as it is superceded by the provision of the con- 
stitution of the United States, art. 4, § 3, which declares that no 
new state shall be established within the bounds of another state, 
without the consent of the legislature of the state and of congress. 
I recommend the repeal of this act also. 

At present, therefore, the foregoing are the only species of trea- 
son under the laws of the state. Under the constitution and laws 
of the United States it can consist only in levying war against 
them, or in adhering to their enemies, giving them aid and com- 
fort; and it is sincerely to be wished that the offence may not 
hereafter be increased by the state government; by the general 
government it constitutionally cannot. 

If the laws above referred to should be repealed, it is doubtful 
whether the interference of the legislature will be necessary, as it 
is supposed that the constitution and laws of the United States 
contain all the prohibitions and penalties necessary. If, however, 
it should be thought advisable to provide a punishment for the 
offence of treason against the state, distinct from the United States, 











Fudiciary of Pennsylvania. 329 


I recommend the adoption of the definition of treason in the con- 
stitution of the United States and in the act of congress of thé 
30th April, 1790, applying the same to the state. A provision 
should also be introduced for this offence committed out of the 
state. 


MISPRISION OF TREASON. 


The act of assembly, of the 11th February, 1777, contains a 
very comprehensive description of this offence. It is evident that 
some of its provisions were intended only for the period of a re- 
volution ; and how far they may at this time be supposed to inter- 
fere with the constitutional rights of the citizen, and the freedom 
of speech and of the press, is submitted to the wisdom and de- 
cision of the legislature. There are, however, certain parts of this 
law, which may with advantage be incorporated. 


MURDER. 


The crime of murder should be guarded against by the utmost 
efforts of circumspection and skill. In the death of a valuable 
citizen, the commonwealth sustains a loss which can never be re- 
paired. It is, therefore, an indispensable effort of legislation to 
prevent, by every anticipatory sanction, the invasion of life by any 
other means than those of Providence ; and to preserve, as long 
as comports with the will of Heaven, so invaluable a possession. 
Inquiry has been actively engaged, and the question is now solemn- 
ly to be decided, by what means human laws can best guard the 
treasure of life. If the punishment of murder, capitally, be incon- 
sistent with the laws of nature and revelation, the argument is at 
once determined. No expediency can sanctify a measure in itself 
immoral; nor will the atrocity of crimes, however flagitious, 
justify the exercise of a severity absolutely prohibited. But to 
dispute the abstract right of any government to claim a life for- 
feited by crimes, where the general .safety requires its extinction, 
were not merely to arraign for impiety the wisest legislators in 
every age, but to charge with sacrilege, the theocratic systems of 
Israel and Palestine. It has been stated, however, that although 
the policy of many governments may require the forfeiture of life 
in some rare instances, yet that society is capable of amelioration, 
which will render that resort unnecessary ; and it is alleged, that 
the gradual improvement of manners and morals, and the diffusion 
of learning and religion in Pennsylvania, have already induced 
such a state of things. It is impossible to anticipate a period when 
human society, constituted as it now is, shall be a stranger to the 
commission of crimes ; and while evil dispositions exist, prudence 
can assign no limits to the career of guilt. Still, it is asserted, 
humanity revolts at the idea of extermination, and if there be a 

ssible chance of amendment from the operation of long continued 
solitude and reflection, charity would direct the experiment to be 
made ; and even if the criminal can be inspired with sullen repent- 
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| ance without the hope of active reformation, the same charity 
) would suggest that a soul may thus be saved. The example being 
frequently exhibited of depriving a fellow-creature of life, the in- 
strument is forgotten, and the horror of inflicting death is taken 
away; so that murders may be multiplied by the means which 
were intended to prevent them. Executions, it is said, cheapen 
the value of life, and therefore lessen the hesitation of the mur- 
derer in committing his crime, and his remorse when it is done. 
Finding a sanction in the efforts of criminal jurisprudence, which 
thus legitimates the destruction of human life, the sophistry of 
a guilt will the more readily palliate its offences, since it beholds no 
ai intrinsic wickedness in the act itself. Besides, the heroism often 
a displayed upon the scaffold, is calculated to excite admiration ra- 

& ther than fear ; and the enormity of the crime, will be lost in the 
| magnanimity of the criminal. Should sentiments of pity also be 
is 
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awakened, the laws themselves, which appear to be exercised in 
. cruelty, will be less dreaded than despised. Mankind are prone 
iit to sympathise with distresses which affect their senses, rather than 
1 with more remote griefs, The pain which a convict has occasion- 
ed, is forgotten in that which he suffers; and sentiments of abhor- 
rence, are readily and forcibly transferred from the crime to the 
punishment, from the culprit to the executioner, 
: i It has been said, also, that the punishment of murder by death, 
ih ti will afford an opportunity, to such as are wearied of life, to rid 
mm || themselves of the burthen by a crime less atrocious than suicide ; 
and that, influenced by motives of that description, murder will 
| hi be committed as a passport to the grave. An infatuated mind may 
believe that there will be time for repentance, between the com- 
mission and expiation of a crime, which self-destruction in its very 
hature prevents ; and it seems to require a more mature state of 
wickedness cr weakness, to execute upon one’s self, than upon 
another. If a probability exist, that by these insensible gradations 
the heart can pass from guilt to guilt, and make one crime both an 
apology and an instrument for another, the temptation certainly 
should not be afforded. Above all, it has been argued that expe- 
| riment has proved the propriety of abolishing capital punishment, 
I} and the examples of European legislators have been exhibited to : 
| confirm the assertion. Many reasons have been urged on the con- F 
trary, against the total abolition of capital punishments, while it is i 
admitted, that the terror of death “ should be reserved as the last 
resort of authority, as the strongest and most operative of pro- 
hibitory sanctions, to guard from invasion what cannot be re- 
stored.” ‘The principle on which all criminal law rests, is necessity. : 
ie A momentary deprivation of liberty by force, under any circum- j 
stances, would be unjustifiable, if it were not an expedient neces- } 
| sarily adopted for the general good. If then a less severe and 
i awful penalty can effect the same purposes, or, in other words, if 
it be not necessary to punish murder with death, a milder medium 
of correction should be chosen, But may there not exist a heart, 
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so lost to virtue and remorse, that it is incapable of amendment 
by human effort ; that, having declared war against mankind, and 
refusing to harbor a sentiment of pity or affection, will proceed in 
the career of crimes, as long as it possesses the liberty of action? 
That liberty, it is said, may be taken away. Not so effectually as 
to make its recovery impossible. The best contrived prisons have 
been broken ; accident, or treachery may open the door, and turn 
the criminal loose upon society. The power of pardon itself, which 
was intended as an instrument of mercy, may in such an instance 
prove a curse. 

It is questionable whether the admission of punishment, by death, 
may not be more reconcileable to the feelings of humanity than has 
generally been supposed. If by destroying the life of one you save 
numbers, humanity would be protected, not opposed, and the seem- 
ing act of cruelty becomes an effort of mercy. Sanguinary ven- 
geance has been said to be abhorrent to reason and humanity, but 
the weakness is no less conspicuous, than the wickedness of that 
policy which would endanger the safety of thousands, to avoid 
the pains of a single blow. When the power and the inclination 
to benefit society are suspended, time may restore the one and the 
other ; but when active and determined hostility is evidenced by 
the commission of a crime, whose repetition must leave the come 
munity desolate, the hope of amendment is too remote to induce 
such a hazard. The murder of a relation, or a friend, excites a 
resentment capable of being soothed by death alone. If the laws 
refuse this expiation, danger is said to exist, that the bereaved ine 
dividuals will take vengeance into their own hands, and thus dee 
stroy the order and arrangement of society. 

If a limited period of imprisonment be the punishment, at the 
expiration of the term a dangerous enemy is sent abroad to prey 
upon society ; and even if the confinement be nominally coeval 
with the life of the offender, still circumstances may introduce 
again into the world, a person who has become its covenanted foe, 
Having tried the extent of the Jaw, and come forth unhurt from 
its severity, he will be induced on a slight temptation to sin again, 
Public welfare and individual safety are alike exposed to inyasion, 
and the general happiness is put in jeopardy, to save from sufferer 
ing a single object ; himself unworthy of protection. 

As death is the heaviest calamity that can befal man, its oc- 
currence should be guarded against by sanctions that will fo:cibl 
appeal to the heart of the criminal, and awake his liveliest fears, 
A distinction existing between this and every other crime, it would 
be natural to provide a corresponding distinction in the punish- 
ment. It has been argued, by the humanest theorists, that robbery 
should not be punished with death, because it is thus placed upon 
an equality with a more atrocious offence; but the reasoning will 
apply with equal force against reducing murder to robbery, and 
elevating robbery to murder; for in either case the punishment 
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being in kind the same, the one will be committed to conceal the 
other. 

It is worthy of consideration, whether it would not be proper 
to include, within the description of murder of the first degree, 
the offence, when committed in an attempt to perpetrate a darceny 
in the night time. An atrocious case of that kind occurred several 
years ago, when an offender, having previously armed himself with 
a deadly weapon for the purpose of defence, actually succeeded 
in plundering certain property, in the night time, not within the 
house, and killing the person who discovered and attempted to 
arrest him. This offence, under the existing law, was adjuged 
murder of the second degree. 

I recommend a special provision for the offence of murder gene- 
rally, when the Llow, &c. is given in one county, and the death is 
in the other, or when the blow is given in another state, and the 
death takes place in this, or vice versa; and for the case of a mur- 


der committed on any river, creek, &c. dividing two or more coun- 
ties. 


ARSON.—BURGLARY. 


The offence of arson, as described in the act, besides dwelling- 
houses, includes the burning of barns, stables, out-houses, &c. the 


state-house and offices adjoining ; and burglary, as defined, is ex-. 


tended to the breaking and entering of certain described public 
buildings. It is proper that both these provisions should be fur- 
ther extended, to include a// public buildings, court-houses, jails, 
&c. &c. whose safety may be important to individuals and the 
public. An uniformity of punishment may be introduced, by,omit- 
ting the fine which at present is discretionary with the court. Fines 
for the higher offences have, in the progress of the reformation 
which has already taken place, been uniformly omitted, as useless 
and unproductive. They are a remnant of the ancient punishment, 
derived from the English law, and may with great advantage be 
abolished. 

I recommend a provision, extending the penalties of burglary 
to breaking into a dwelling-house, &c. in the day time, or entering 
without breaking, with an intent to commit a felony or misde- 
meanor. This should be punished in the same mode as burglary, 
but not perhaps with equal severity ; leaving a power to the court, 
to regulate the punishment according to the circumstances of the 
case. 1} also recommend a special provision, and punishment at 
hard labor, for an assault, with intent to commit any of the pre- 
ceding crimes, giving the court a discretionary power to confine 


the offender either in the county jail, or to send him to the peni- 
tentiary. 


FORFEITURE, 


As a concomitant of attainder of blood, the English law adopts 
forfeiture as a part of the penalty consequent upon certain offences. 
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The constitution has prohibited forfeiture, except during the life 
of the offender, and also attainder of blood. ¢ law might, with 
advantage, abolish the forfeiture altogether. Here it may be pro- 
per to observe, that among the ancient and useless forms which 
are retained in the administration of criminal justice, but to which 
the jury, under the solemn obligation of an oath are required to 
answer, is the inquiry which they are charged to make as a pre- 
requisite to forfeiture, viz. as to the flight of the offender, whether 
guilty or innocent. 


i\COINING. 


For the reasons assigned in the observations on arson, burglary, 
&c. and to preserve an uniformity in punishment, I recommend 
that the fine for this offence be omitted in the sentence, and soli- 
tary confinement substituted. In addition to the remarks referred 
to, I will observe, that it is usual when an offender has suffered 
the other parts of the punishment, for the inspectors to recom- 
mend, and the executive to grant a remission of the fine. 


FORGERY. 


This offence has of late years increased to such an alarming ex- 
tent, that it should be discountenanced, in every shape, by the 
strongest prohibitory sanctions. It would avoid difficulty perhaps, 
to adopt the common law definition, and then to extend the penal- 
ties to the various kinds of public and private instruments they 
may affect, apportioning the punishment to the degree of injury, 
which, from the nature of the instrument forged, the offence is 
calculated to produce. 

Of bank notes. In the present state of society, this species of 
property has become, in a degree, a substitute for the current coin 
of the country ; and as such, and from the ease with which it ap- 
pears to have been counterfeited of late years, ought to be pro- 
tected by penalties more severe perhaps, than falsifying the coin ; 
an offence, which for the reason alluded to, has of late seldom 
been committed. Under the former system, coining any gold or 
silver coin was a capital offence. If, therefore, it should be thought 
necessary to increase the punishment for forging bank notes, I sug- 
gest the propriety of giving the courts the power to adjudge the 
offender to pass in solitude a portion of the time of his imprison- 
ment. 

By act of assembly, there is no punishment prescribed for utter- 
ing and publishing forged bank notes, knowing them to be such, 
an offence different from passing them. I recommend that both 
offences be placed on the same footing, and punished in the same 
manner. I also recommend, that the forgery of bank checks should 
be included in this prohibition ; at present, they have obtained a 
limited circulation, and more extensive frauds have been commit- 
ted by the forgery of them, than of any other species of writings. 
{ also recommend, that forgery of bank notes and checks be class- 
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ed with the higher offences, and made cognizable only in the courts 
of oyer and terminer, where there is more solemnity in the trial, 
and usually, more severity in the punishments. Before the altera- 
tion of the penal code, forgery of bank notes was exclusively cog- 
nizable in that court. 

I also recommend a special provision and punishment, for the 
offence of having in possession, forged bank notes, with an inten- 
tion to pass them, and having in possession bank paper, types, 
machinery, &c. for the purpose of forging notes. At present, this 
is altogether a statute offence, under the law of England, and not 
prohibited by our Jaws. The only power which the courts have 
hitherto exercised, is to hold the offender to security for his good 
behaviour. 

A provision is made for counterfeiting the seals of the state, 
but it does not extend to falsifying the seals of courts, counties or 
corporations, from which equal mischiefs may arise. In the act 
against the forgery of charters, grants, &c. it would be proper to 
include a variety of other instruments, which, in the detail of a 
bill, can be enumerated. The punishment prescribed for this of- 
fence, should be changed: double the value of the injury done, is 
too vague and uncertain. This part of the punishment must ne- 
cessarily depend upon the amount of the injury, and in case of an 
unsuccessful fraud, would be altogether nominal. 

If there should be a general provision for forgery, the act against 
counterfeiting the hand or seal of another will be unnecessary. 
This law, prescribing a punishment of imprisonment at hard laber 
of three months only, is obsolete, the prosecutions for forgery 
being usually at common !aw, in consequence of the inadequacy 
of the punishment, which, as to fine, is liable to the same objec- 
tions as in the preceding offence ; being vague and uncertain, and 
in both instances improperly appropriated. 

Counterfeiting brand marks is punished by virtue of an ancient 
law, passed before the revolution, with the very severe penalty of 
a servitude, not exceeding seven years. This penalty is by opera- 
tion of law, and not directly imposed ; being for one of that class 
of offences which formerly were punished by the pillory, and now, 
of course, by imprisonment at hard labor. 


PERJURY. 


This offence is not defined by our act of assembly ; the punish- 
ment only is prescribed. The penalties of the law should be ex- 
tended against persons falsely swearing or affirming, im any matter 
where an oath or affirmation is required by law, whether it be ad- 
ministered in a proceeding judicial, or extra-judicial. It is need- 
less to require the sanction of an oath, if its observance cannot be 
enforced, and its violation punished. There are numerous acts of 
assembly, passed prior to the late act of assembly, for the punish- 
ment of perjury, which require oaths and affirmations, and attach 
to false swearing, the punishment of perjury. It may be reason- 
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ably doubted, whether the former or present punishment of that 
offence can be imposed. The late act directs an imprisonment at 
hard labor, without prescribing the mode of treatment. This part 
of the law requires alteration; and I recommend a general pro- 
vision, which would apply to other offences ; that all convicts, sub- 
ject to imprisonment at hard labor, shall be indiscriminately treat- 
ed and employed, as is prescribed by law for such place of con- 
finement. 


LARCENY. 


The distinction between the punishments for grand and petit 
larceny, is borrowed from the English law, without corresponding 
reasons, and. creates a seeming difference in the crimes, which is 
merely ideal. I recommend, therefore, that it be abolished. ‘The 
degree of guilt is rarely measured by the value of the property 
stolen. An offence of the most dangerous kind may be commit- 
ted, although its subject be insignificant in amount. An adroit 
thief takes from a pocket, a pocket-book containing papers of the 
greatest importance to the loser, but intrinsically worth nothing. 
The only article capable of being described in an indictment, is 
the pocket-book, worth perhaps but a few cents, and the subject 
consequently of a prosecution for petit larceny only. In this case, 
the punishment cannot exceed one year’s servitude ; while the per- 
son who, with infinitely less matured guilt, steals an article of less 
real value, is condemned to a threefold penalty. It has been re- 
marked, too, that pick-pockets are for the most part experienced 
offenders, who have acquired skill in the inferior departments of 
their trade, and therefore merit to be punished with peculiar se- 
verity. The difficulty will be removed, by giving the court a dis- 
cretion, in all cases of larceny, to extend the imprisonment to a 
term of three years. In most instances of petit larceny, the ut- 
most rigor of the law would not be exercised, but provision should 
be made for cases, which, for the sake of example and correction, 
require a heavy retribution. 

The sentence provided for a person who is convicted of receiv- 
ing stolen goods, knowing them to be stolen, directs that the of- 
fender suffer imprisonment at hard labor, for any term not exceed- 
ing two years, and pay a fine. Restitution, it will be perceived, 
forms no part of the sentence, even if upon the trial the goods are 
traced to the possession of the offender charged with receiving 
them, knowing them to have been stolen. This should be correct- 
ed; for as the law now stands, the thief who steals, and immedi- 
ately disposes of his plunder, is adjudged to restore that which he 
has not ; while the receiver, who may be in possession of the pro- 
perty at the time of his conviction, is thus in effect permitted to 
enjoy it. But this law is liable to another objection, for the re- 
ceiver is seldom less criminal, and often more atrocious than the 
thief. To restrict the sentence therefore, to a confinement for two 
years, in the case of the receiver, while the. principal is liable to a 
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heavier penalty, is frequently attended with an unjust distinction 
in favor of the greater offender. By the first section of the act of 
4th of April, 1807, the court has power to extend the servitude to 
aterm of seven years, on conviction of all offences mentioned in 
the fourth section of the act of the 5th of April, 1790, except for 
bigamy and receiving stolen goods. Both offences of a dangerous 
tendency. The law would stand better without the exception. 

I would suggest the propriety of introducing a provision against 
the /arceny of bank notes, issuing from unincorporated banks with- 
out the state. By the act of assembly, of the 30th day of Janu- 
ary, 1810, it is provided, “ that the robbery or larceny of any bank 
note or bank notes, of any incorporated banks, shall be punished 
in the same manner as the robbery or larceny of any goods or 
chattels of equal amount.” It has been an effort with the legisla- 
ture, to prevent the operation of unauthorised banks. The altera- 
tion I have suggested, will not affect this principle ; for the inju- 
rious operation of the law of 1810, is not limited to such unau- 
thorised institutions within the state, which are expressly pro- 
hibited by the legislature. Its influence is more extensive, as it 
either impairs the validity of notes issued by the banks of other 
states, or permits the criminal to steal valuable property with im- 
punity. In a large commercial ¢ity, and in these parts of the state 
which are adjacent to the towns of New Jersey, Delaware and 
Maryland, the daily intercourse which necessarily occurs, will give 
extensive circulation to the notes from these places, and the course 
of trade must often introduce those instruments from a greater 
distance. They become thus equally valuable with our own paper 
money, and are in effect, instruments no less legitimate, since they 
are not prohibited by the laws of the place from which they come. 
Yet, if not the offspring of an institution erected according to the 
mode prescribed by our laws, they cease to be the subjects of a 
criminal prosecution. Besides, if it be necessary, as I presume it 
is, that the indictment aver that the notes stolen are the notes of 
an incorporated bank, a difficulty will constantly arise, even if the 
fact be as it is represented ; for it will be impossible at the moment 
of trial, to make proof of the actual incorporation of a bank at the 
remotest part of the union, under the strict rules of evidence in 
criminal cases. If the act of incorporation be a private act, it 


would not perhaps find a place in the printed statute book, and a 


manuscript exemplification from the record, if attainable, would 
in many instances be deficient in some apparently unessential, but 
really indispensible form. And yet it is an established rule, that 
all the material allegations of an indictment must be substantiated 
by evidence. 

Whether a bank be incorporated or not, therefore, serious evils 
must result from requiring it to be so, in order to punish the rob- 
bery or larceny of its notes; for in the first instance, the difficulty 
of proof will create an obstacle to conviction: in the other, pro- 
perty, in itself valuable, is destroyed by being brought into Penn- 
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sylvania. The respective evils which attend either of these cases, 
will induce legislative attention, and are to be corrected by the 
alteration proposed. 

Two cases which occurred while Richard Rush, Esq. held the 
office of attorney general, and which were represented by him to 
the Governor, will illustrate the mischiefs of the law, as it now 
exists, At the term of the supreme court, held at Lancaster iff 
May, 1811, the case of Eve Spangler aga'nst the commonwealth 
came before the court, on a writ of error to the quarter sessions 
of Dauphin county. The defendant, in the court below, had been 
charged in the indictment with stealing several promissory notes 
for the payment of money, viz. three bank notes, each for the pay- 
ment of five dollars, of the value of five dollars lawful money of 
the United States; another promissory note for the payment of 
money, viz. a bank note for the payment of ten dollars, like law- 
ful money, the property of William Graydon,,Esq. The indict- 
ment was founded upon the act of assembly, of 5th of April, 1790, 
by the fifth section of which it is enacted, ‘ that robbery or larceny 
of obligations or bonds, bills obligatory, bills of exchange, pro- 
missory notes for the payment of money, paper bills of credit, cer- 
tificates granted by or under the authority of this commonwealth, 
or of all or any of the United States of America, shall be punish- 
ed in the same manner as robbery or larceny of any goods or chat- 
tels.”” The defendant was tried and convicted, in Dauphin county. 
On the removal of the case to the supreme court, it was objected 
to the indictment, that as it was subsequent to the act of 30th 
January, 1810, it should state that the bank notes enumerated, were 
of an incorporated bank; or, in some other sufficient way, show 
that the notes were lawful. ‘The judges unanimously pronounced 
the objection to be valid, and the judgment of the court of Dau- 
phin county was consequently reversed. The highest judicial au- 
thority of the commonwealth having thus given an interpretation 
to the law, other tribunals will consider the principle as establish- 
ed, and will regulate themselves accordingly. The other case to 
which I allude, was the robbery of bank notes, of the Union Bank 
of Georgetown, to the amount of five hundred dollars. The case 
was returned to the mayor’s court, then in session; but doubts 
arising upon the face of the notes, whether the bank was incorpo- 
rated and there being no proof of the fact immediately attainable, 
even if it were, Mr. Rush deemed it inexpedient, under the de- 
cision which I have stated, to bring on the prosecution. 

For the same reasons, I wouid recommend a similar extension 
of the law against forgery, to notes of a bank instituted without 
the state, whose notes are, or may be in circulation in Pennsylva- 
nia, whether it be incorporated or not. For the facilities afforded 
by the existing law to the commission of theft, will likewise be 
yielded to the perpetration of forgery. It would be well, there- 
fore, to repeal the act of 30th January, 1810, which would not in 
any way interfere with the provisions of the law of 19th March, 
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1810, relative to the association of individuals for the purpose of 
banking. For if upon an indictment for stealing bank notes, it 
should appear at the trial, that the notes stolen were the notes of 
a banking company, expressly prohibited by the legislature, a de- 
fendant could not, it is apprehended, be convicted, as the law would 
not protect illicit property. 

I recommend an express provision for the case of larceny, com- 
mitted out of the state, when the goods are brought within it, 
similar to that under the existing law as to the goods stolen in one 
county, and carried into another. It is doubtful whether the first 
offence can be prosecuted and punished in Pennsylvania. Contrary 
decisions of the question have taken place in other states. 

I recommend, also, that power be given to the courts to increase 
the punishment on repeated conviction for larceny, and for receiv- 
ing goods, knowing them to be stolen. 

[t often happens that money, &c. is found in the possession of 
offenders charged with larceny, forgery, &c. Some mode should 
be adopted, by which money or other property thus found, could 
be appropriated to satisfy the party injured ; or to secure it in the 
hands of some officer for the use of the convict, to be paid to him 
on his discharge from prison. 


CARRYING AWAY NEGROES, &c. 


By the 16th section of the supplement to the act for the aboli- 
tion of slavery, forcing and carrying away or seducing any negro, 
&c. out of the state, with a design to sell such negro as a slave, is 
punishable by a fine not exceeding one hundred pounds, and a ser- 
vitude not exceeding twelve months. The legislature could never 
have intended to consider the theft of a human creature an offence 
of less magnitude, than that of a chattel above the value of twenty 
shillings ; and yet the servitude which forms part of the punish- 
ment for horse stealing, may be extended to a period of seven 
years, and for stealing any other chattel above the value of twenty 
shillings, may extend to three years; while the theft of a child 
cannot be attended with a confinement beyond twelve months, The 
inadequacy of this provision was exemplified at a late session of 
the mayor’s court, where a person was convicted of having secre- 
ted and carried away a child, and as it appeared, actually bartered 
him in Baltimore for a gold watch, and a sum of money. 


ADULTERY. 


This offence, being destructive of individual happiness, and 
highly detrimental to public morals, requires a severer punishment 
than mere imprisonment, which leaves no infamy upon the criminal. 
{t would be proper to direct that this offence, like all others, should 
be punished at hard labor, and the fine appropriated as in other 
cases. The law on this subject is of an ancient date, and it is evi- 
dent from some of its provisions, as to the proof of the offence, 
that it was calcujated for the early, settlement of the country. 
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TIPPLING HOUSES. 


On this subject, the deficiency of the law has become a subject 
of just and general complaint. This is a common and dangerous 
sort of nuisance. In the several acts of assembly provided against 
it, there is considerable obscurity, and it is difficult to ascertain to 
what liquors and what quantities they apply. Prosecutions are, in 
general, terms directed against selling spirituous liquors by less 
measure than a quart, and a single act, either by the party indicted 
or any of his family, has been considered sufficient to render him 
amenable to the penalties*of the law. These are, a fine not ex- 
ceeding ten pounds, or imprisonment at hard labor, not exceeding 
three months. 

It will readily be perceived, that this punishment operates only 
on the poor offender, upon whom it falls with great severity. ‘The 
needy laborer who sells a single gill, and is unable at the moment 
of sentence to pay the fine, is adjudged to suffer an infamous pu- 
nishment ; while the offender in more affluent circumstances, who, 
from the boldness with which he defies the laws, is enabled to 
traffic largely in prohibited commodities, whose profits are pro- 
portioned to the extent of his guilt, is permitted to sin at pleasure, 
on payment of a fine which can in no case exceed ten pounds, and 
is often less than the price paid for his license by the authorised 
innkeeper. To inflict the punishment of a felon, upon a man whose 
wife or child may have exposed to sale a tin cup full of whiskey, 
is to confound the-nature and qualities of crimes. To permit the 
enormity of his offence to protect a criminal, is to make the law 
subservient to the purposes of vice. This offence, which in its 
nature is dangerous to morality, and in its effects detrimental to 
the revenues of the government, has become extremely prevalent, 
especially in the city of Philadelphia, where, in public estimation, 
it has almost ceased to be accrime. If a repetition of the offence 
were made to multiply the penalty, or a distinction drawn between 
a single instance and a habitual violation of the law, the conse- 
quences would be beneficial. Not less exposed to an unreasonable 
penalty are those persons who, having procured a regular license, 
suffer it to expire, and omit for a few days to renew their privilege. 
Instead of subjecting such citizens to prosecution for keeping a 
tippling house, and consequent punishment, it would have a good 
effect, to impose a moderate fine for every week or month that 
they shall continue to act under a license which has expired. It 
will thus become their interest to comply with the requisites of 
the law, without being exposed to the danger of a disproportionate, 


‘because infamous, punishment. 


GAMING HOUSES 


Should be expressly prohibited, under severe penalties. The act 
for the suppression of vice and immorality, provides a punishment 
which is inadequate, both in quality and degree ; for it siould be 
infamous in its nature, and highly penal in its operation. 

f 
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The lottery act has been construed to extend .to gaming tables. 
It would be more consistent with the nature of penal laws, pre- 
cisely to define the offence, and to provide the punishment. 


VAGRANCY. 


With the rapid growth of population, the dangers increase that 
spring from idleness and intemperance. Useless and disorderly 
members will be found in every large community ; and their num- 
bers, and consequent mischiefs, are augmented with the numbers 
of the people. An amendment seems, therefore, peculiarly desi- 
rable in the laws which respect vagrants, gambling houses, tippling 
houses and lotteries ; the encouragement of which, promoting idle- 
ness, leads the way to vice. Vagrancy is at present punished with 
a short confinement among untried prisoners, who are not subject 
to the necessary restraints and salutary corrections which a con- 
viction imposes. Numbers being thrown together with little use- 
ful employment for their hands, and none for their minds, will 
either confirm their original disposition towards sloth by indulging 
habits of idleness, or availing themselves of the leisure and the 
assistance which their situation affords them, will combine in form- 
ing schemes of future villainy. Idleness is thus matured into vice, 
and the individual who enters the prison as an useless member of 
society, will often /eave it a dangerous enemy. It would be well 
to increase the punishment with the repetition of the offence. Let 
the offender, on the first conviction, suffer an imprisonment at hard 
labor for thirty days. On the second, for three months, The third, 
and every subsequent act of vagrancy, to be tried at the court of 
quarter sessions of the proper county, and to be punishable with 
imprisonment at hard labor, for a period not less than three, nor 
more than twelve months. Habitual indolence is a crime, when 
its possessor becomes a burthen upon society or his family, and 
there is no reason why he should not be punished with as much 
certainty, as the man who, for the support of his family, commits 
a larceny to the amount of a few shillings. 


LOTTERIES. 


The law on this subject requires revision. Notwithstanding the 
heavy penalties which it provides, this law is daily violated in the 
city of Philadelphia, by the advertisement and sale of tickets in 
lotteries, nut authorised by the legislature. The penalty (two thou- 
sand dollars) for exposing to sale or advertising tickets, seems out 
of proportion to the offence. It may also increase the difficulties 
of conviction, or perhaps prevent prosecutions altogether, as none 
have occurred, notwithstanding the perpetual violation of the law. 
It might have a good effect, to enjoin it upon the presiding judge 
of the criminal courts, to give the law specially in charge to the 
grand jury at each session, and afterwards to inquire of them 
whether the laws have in any instance been violated by public ad- 
vertisements for sale of tickets, &c. or otherwise. Appropriating 
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the penalty toa particular use, often creates a difficulty in convicm 
tion, and gives criminal proceedings too much the appearance of 
civil actions. For a violation of one of the acts on the subject of 
lotteries, the penalty is given to the Union Canal company. Would 
it not be expedient to moderate the penalty, and appropriate it like 
any other? 


LIBELS. 


The law on this subject requires alteration. By the act of as- 
sembly, of the 16th March, 1809, no person shall be subject to 
prosecution by indictment, in any of the courts of this common- 
wealth, for the publication of papers examining the proceedings 
of the legislature, or any branch of government, or for investiga- 
ting the official conduct of officers, or men in public capacity. 

Redress being limited to a civil action must be difficult, if not 
impossible, of access, when the legislature is libelled. ‘The con- 
stitution had provided that the truth might be given in evidence, 
in prosecutions for the publication of papers investigating the of- 
ficial conduct of officers or men in a public capacity ; but it seems 
to extend the privilege too far, to deny an investigation by indict- 
ment to those who, for especial merit, have been selected from 
among their fellow-citizens to administer the offices of the com- 
monwealth. 

A civil action is tardy in its progress, and, when a numerous 
public body is libelled, difficult to prosecute ; and seems calcula- 
ted rather to indemnify the individual, than to punish the injury 
done to the public. 

To vindicate public justice, there is no remedy so effectual as an 
independent disinterested prosecution by indictment, 


FORCIBLE ENTRY AND DETAINER. 


The law on this subject, would seem to want revision. The 
same act constitutes a triple offence ; at common law, by the statute 
of England, and by act of assembly. It has also a three-fold reme- 
dy ; by indictment, by inquisition, and by the view of two magis- 
trates. The offence should be specially defined, and the nature 
and degree of punishment, together with the remedy to the party 
injured, should be prescribed by the legislature. Why should 
restitution form a part of the sentence, after conviction by indict- 
ment for this, rather than for any other trespass? Fine, or im- 
prisonment, or both, according to the circumstances of the case, 
and the degree of aggravation, would be the proper penalty. Re- 
dress to the individual, and public example, are distinct considera- 
tions. The necessity of restitution often occasions a difficulty of 
conviction, and, contrary to the usual policy of the law, excludes 
the testimony of the prosecutor in an important particular. It 
blends a civil remedy with a criminal prosecution, and too fre- 
quently induces an indictment as a substitute for the action of 
eyectment. I would recommend, therefore, that for the injury 
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done to the public peace, the prosecution should be by indictment 
only, and the punishment a limited fine and imprisonmett, or 
either, at the discretion of the court, leaving the party complain- 
ing to seek restitution by inquisition in the usual and established 
form. Public and private right being thus amply provided for, that 
part of the English statute law which enables two magistrates, on 
a view of the force, to award restitution, may be abolished. Such 
an exercise of power is at variance with the spirit of the consti- 
tution, which would place it in the hands of a jury alone. 


CONSPIRACY. 


In this offence, the law of England recognizes three gradations 
of guilt, and provides corresponding punishments. 

1. When the conspiracy is formed to charge another with a 
crime which may affect his life. For this offence the villainous 
judgment, now obsolete, was imposed. 

2. Where the conspiracy is accompanied with the crimen falsi, 
or where it is perpetrated by means of fraud or deceit, it is the 
subject of an infamous punishment. 

3. When the conspiracy is unaccompanied with crime, further 
than to prejudice the public or an individual, the punishment is 
by fine, or imprisonment alone. As some doubt has been express- 
ed upon the applicability of these principles in Pennsylvania, it 
would be well to introduce a legislative provision, imposing in ex- 
press terms, an infamous punishment upon the two first enumera- 
ci species of conspiracy, and fine or imprisonment, or both, upon 
the last. 


ACCESSARIES. 


A reference is made, in the provision for the punishment of 


accessaries, dwelling in a different county from that where the 
principal resides, to the statute of Edward the VI. It would be 
proper to introduce the terms of the statute itself, or such as are 
equivalent, to avoid the obscurity of a mere reference, and exhibit 
at one view, all the provisions of the law. Penal edicts should be 
in all instances precise and comprehensive ; obvious in their mean- 
ing, as they must be rigid in interpretation. Every section should 
be made, as much as possible, to explain itself without the neces- 
sity of calling to its aid a different act of the same legislature, 
much less the statutes of a foreign country. ‘The same observa- 
tions will apply to other cases, where a reference is made to En- 
glish statutes. 

Inconvenience has frequently arisen from a neglect of some of 
the minute provisions of the law, which directs the mode of draw- 
ing and returning jurors. After a precept comes to the hands of 
the sheriff, it requires the jurors to be summoned, a certain num- 
ber of days before the court. Lists of the jurors to be put up in 
the sheriff’s and prothonotary’s offices, and other minor regula- 
tions. A conviction has more than once been set aside, from the 
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want of strict adherence to these particulars. Without impairing 
the provisions of the law itself, it would be useful to forbid ob- 


jections in consequence of such omissions, unless made on or be- 


fore the trial. This would be but an extension of the principle 
which applies to the case of challenges and claims of trial de me- 
dietate langue, and would save much time to the courts, which is 
now wasted in attention to objections which cannot affect the guilt 
or innocence of the prisoner.’ 

A similar provision might be adopted, with regard to all excep- 
tions to matters of form. A copy of the indictment being handed 
to the defendant some days before the trial, he would have suffi- 
cient opportunity to consult counsel, and avail himself of any 
technical objection. The omission to do this, might be considered 
a waiver of his right to object, or an admission of the correctness 
of the bill. 

To avoid the possibility of error, I would recommend a special 
provision and definite punishment for the following offences, with 
others, which in the detail of a bill may be enumerated : 

Fraudulently obtaining possession of, and destroying any bond, 
note, &c. 

Servants, lodgers, officers, &c. entrusted with goods, fraudu- 
lently carrying them away. 

Using false tokens to obtain money, goods, &c. 

Rescues, criminals breaking prisons, others assisting them. 

Threatening letters to extort money. 

Disturbing religious assemblies at worship. 

Disorderly houses and bawdy houses. 

And a general provision and punishment, with regard to offences 
not at present specifically provided for by law, viz. That assaults, 
batteries, false imprisonment, affrays, nuisances, cheats, deceits, 
and all other offences of an indictable nature at common law, and 
not provided for by this or some other act of the legislature of 
Pennsylvania, shall be deemed and taken to be misdemeanor, and 
punished by fine or imprisonment, or both, or by fine or imprison- 
ment at hard labor, or both, at the discretion of the court before. 
whom the conviction shall be had. 

Without entering into minute reasoning upon the subjects, the 
attention of the legislature would be, perhaps, usefully directed to 
the following suggestions ; 

It becomes necessary, in many instances, to remove persons from 
one county into another for trial, and the want of specific provi- 
sion occasions difficulties. It would be proper to authorise a judge 
of the supreme court, or president of the common pleas, to issue 
his order for that purpose, either in case of a convict, or person 
merely committed for trial. 

That all penal statutes, extended by law or usage, to be re- 
enacted, particularly those reported by the judges, and by them 
recommended to be incorporated. Writs of error, to be of right 
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in all cases, not punished with death ; and, in cases punished with 
death, to be specially allowed by a judge of the supreme court. 

The governor to have express power to pardon, in all cases, on 
condition of leaving the state ; at present, it is confined to capital 
offences. 

Appropriation of fines to any particular purpose, and especially 
a part to the prosecutor, objectionable on a variety of grounds, 

Fines and forfeited recognizances. ‘There are two important 
alterations required. 1. To appropriate them to some county use. 
2..To give the courts, in which recognizances are forfeited, the 
power to recover them. 

It is said to be doubtful, whether the courts have power to en- 
force obedience to a subpena issued into another county ; if so, 
power should be given to them to compel obedience to this pro- 
cess. 

Auction laws to be revised, and that part which prohibits auc- 
tioneers purchasing at their own sales, to be extended to sheriffs 
and constables. 

Courts of oyer and terminer to have a discretionary power to 
order indictments found before them to be tried in the quarter 
sessions, and to have power to try indictments found in the ses- 
sions. , 

Foreman of the grand jury to be authorised to administer oaths, 
&c, to witnesses. 

The commonwealth not to challenge jurors without cause. 

Clerks of courts to certify all sentences to the governor, and to 
the sheriffs of the counties, and in the city, to the inspectors of 
the prison. 

The inspectors of the prison, to receive and be accountable for 
all fines of persons committed. 


A Discourse on the Study of the Law of Nature and Nations. Bu 
Fames Mackintosh, Esq. of Lincoln’s Inn, Barrister at Law. 
London, 1800, 


Berore I begin a course of lectures on a science of great ex- 
tent and importance, I think it my duty to lay before the public 
the reasons which have induced me to undertake such a labour, as 
well as a short account of the nature and objects of the course 
which I propose to deliver. I have always been unwilling to 
waste in unprofitable inactivity that leisure which the first years 
of my profession usually allow, and which diligent men, even with 
moderate talents, might often employ in a manner neither discre-_ 
ditable to themselves nor wholly useless to others. Being thus 
desirous that my own leisure should not be consumed in sloth, I 
anxiously looked about for some way of filling it up, which might 
enable me, according to the measure of my humble abilities, to con- 
tribute somewhat to general usefulness. I had long been convin- 





iy 2 Seater 


+ 
hd 
ce 
oi] 


ees RR i gina 
RR Sich nN ed teat 


vey eaeee We 
OF sth, a MRD 
te ge Ne pong = 


SOE tas ng Serre gestae one tet 
; 263 pee UF phe TOR ae ae gs x < F 3 RAPER 
ri _ * sy Sen eee rE 


Sn acAai S RR pA SEN NO MINI tat ero eo 











Nature and Nations. 345 


ced that public lectures, which have been used in most ages and 
countries to teach the elements of almost every part of learning, 
were the most convenient mode in which these. elements could be 
taught; that they were the best adapted for the important pur- 
poses of awakening the attention of the student, of abridging his 
labour, of guiding his inquiries, of relieving the tediousness of 
private Study, and of impressing on his recollection the principles 
of science. I saw no reason why the law of England should be 
less adapted to this mode of instruction, or less likely to benefit 
by it, than any other. part of knowledge. A learned gentleman, 
however, had already occupied that ground,* and will, I doubt 
not, persevere in the useful labour which he has undertaken. 
Upon his province it was far from my wish to intrude. It ap- 
peared to me that a course of lectures on another science closel 
connected with all liberal professional studies, and which had long 
been the subject of my own reading and reflection, might not only 
prove a most useful introduction tu the law of England, but might 
also become an interesting part of general study, and an impor- 
tant branch of the education of those persons who were not des- 
tined for the profession of the law. I was confirmed in my opi- 
nion by the assent and approbation of men, whose names, if it 
were becoming to mention them on so slight an occasion, would 
give authority to truth, and afford some excuse even for error. 
Encouraged by that approbation, I resolved, without delay, to 
begin the course of lectures, of which I shall now proceed to state 
the outline. 

The science which teaches the rights and duties of men and of 
states, has, in modern times, been called the Law of Nature and 
Nations. Under this comprehensive title are included the rules 
of morality, as they govern the conduct of private men towards 
each other in all the various relations of human life; as they re- 
gulate both the obedience of citizens to the laws, and the autho- 
rity of the magistrate, in framing laws and administering govern- 
ment; as they modify the intercourse of independent common- 
wealths in peace, and as they prescribe limits to their hostility in 
war. This important science comprehends only that part of pri- 
vate ethics which is capable of being reduced to fixed and general 
rules. It considers only those general principles of jurisprudence 
and politics which the wisdom of the lawgiver adapts to the pecu- 
liar situation of his own country, and which the skill of the states- 
man applies to the more fluctuating and infinitely varying circum- 
stances which affect its immediate welfare and safety. “ For 
“‘ there are in nature certain fountains of justice whence all civil 
*‘ laws are derived, but as streams; and like as waters do take 
“‘ tinctures and tastes from the soils through which they run, so 
** do civil laws vary according to the regions and governments 


* See “ A Syllabus of Lectures on the Law of England, to be delivered in 
Lincoln’s-Inn Hall, by M. Nolan, Esq.” London, 1796. 
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“‘ where they are planted, though they proceed from the same 
“ fountains.”* Bacon’s Dig. and Adv. of Learn.—Works, vol. i. 
p- 101. Si 

On the great questions of morality, of politics, and of munici- 
pal law, it is the object of this science to deliver only those fun- 
damental truths, of which the particular application is as extensive 
as the whole private and public conduct of men; to discover those 
“‘ fountains of justice,” without pursuing the “streams” through 
the endless variety of their course. But another part of the subject 
is treated with greater fulness and minuteness of application ; 
namely, that important branch of it which professes to regulate 
the relations and intercourse of states, and more especially, on ac- 
count both of their greater perfection and their more immediate 
reference to use, the laws of that intercourse as they are modified 
by the usages of the civilized nations of Christendom. Here this 

_ science no longer rests in general principles. That province of it 
which we now call the law of nations, has, in many of its parts, 
acquired among our European nations much of the precision and 
certainty of positive law, and the particulars of that law are chief- 
ly to be found in the works of those writers who have treated the 
science of which I now speak. It is because they have classed 
(in a manner which seems peculiar to modern times) the duties 
of individuals with those of nations, and established their obliga- 
tion upon similar grounds, that the whole science has been called, 
“ The Law of Nature and Nations,” 

Whether this appellation be the happiest that could have been 
chosen for the science, and by what steps it came to be adopted 
among our modern moralists and lawyers,} are inquiries, perhaps, 
of more curiosity than use, which, if they any where deserve 
much attention, will be more properly considered in a full exami- 


*T have not been deterred by some petty incongruity of metaphor from quot- 
ing this noble sentence. Mr. Hume had, perhaps, this sentence in his recollec- 
tion, when he wrote a remarkable passage of his works. See Hume’s Essays, 
vol. ii. p. 352. ed. Lond. 1788. 

7 The learned reader is aware that the “ jus nature”? and “jus gentium” of 
the Roman lawyers are phrases of very different import from the modern phra- 
ses, ‘law of nature and law of nations.” —*‘‘ Jus naturale,” says Ulpian, “ est 
quod natura omnia animalia docuit.” D.i.i.i. 3. ‘* Quod naturalis ratio inter 
omnes homines constituit, idque apud omnes pereeque custoditur vocaturque jus 
gentium.” D.i. i. 9. But they sometimes neglect this subtle distinction— 
‘¢ Jure naturali quod appellatur jus gentium.” I. 2. i. 11. Jus feciale was the 
Roman term for our law of nations. ‘“ Belli quidem equitas sanctissime populi 
Rom. feciali jure perscriptaest.”” Off. i. 11. Our learned civilian Zouch has 
accordingly entitled his work, ‘‘ De Jure Feciali, sive de Jure inter “‘ Gentes.” 
The Chancellor D’Aguesseau, probably without knowing the work of Zouch, 
suggested, that this law should be called, ‘‘ Droit entre les Gens (Oeuvres, tom. 
ii. p. 337.) in which he has been followed by a late most ingenious and original 
writer, Mr. Bentham, Princ. of Morals and Pol. p. 324. Perhaps these learned 
writers do employ a phrase which expresses the subject of this law with more 
accuracy than our common language; but I doubt, whether innovations in the 
_ terms of science always repay us by their superior precision for the uncertainty 
and confusion which the change occasions. 
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nation of the subject than within the short limits of an introducto- 

discourse. Names are, however, in a great measure arbitrary ; 
but the distribution of knowledge into its parts, though it may of- 
ten perhaps be varied with little disadyantage, yet depends most 
certainly upon some fixed principles. The modern method of 
considering individual and national morality as the subjects of the 
same science, seems to me as convenient and reasonable an ar- 
rangement as can be adopted. The same rules of morality which 
hold together men in families, and which form families into com- 
monwealths, also link together these commonwealths as members 
of the great society of mankind. Commonwealths, as well as pri- 


vate men, are liable to injury, and capable of receiving benefit, © 


from each other; it is, therefore, their interest as well as their 
duty to reverence, to practise, and to enforce those rules of jus- 
tice, which control and restrain injury, which regulate and aug- 
ment benefit, which, even in their present iemadlail observance, 
preserve civilized states in a tolerable condition of security from 
wrong, and which, if they could be generally obeyed, would esta- 
blish, and permanently maintain, the well-being of the universal 
commonwealth of the human race. With justice, therefore, has 
one part of this science been called “ the natural law of individu- 
als,” and the other, “‘ the natural law of states ;” and it is teo ob- 
vious to require observation,* that the application of both these 
laws, of the former as much as the latter, is modified and varied 
by customs, conventions, character, and situation. Hence the 
writers on general jurisprudence have considered states as moral 
persons ; a mode of expression which has been called a fiction of 
law, but which may be regarded with more propriety as a bold 
metaphor, used to convey the important truth, that nations, though 
they acknowledge no common superior, and neither can nor ought to 
be subjected to human punishment, are yet under the same obliga- 
tions to practice honesty and humanity, which would have bound 
individuals, if they were not compelled to discharge their duty 
by the just authority of magistrates, and if they could be conceiv- 
ed even to have ever subsisted without the protecting restraints of 
government. With the same views this law has been styled, and 
(notwithstanding the objections of some writers to the vagueness 
of the Janguage) appears to have been styled with great propriety, 
‘‘the law of nature.” It may with sufficient correctness, or at 
least by an easy metaphor, be called a “ /aw,” inasmuch as it is a 
supreme, invariable, and uncontrollable rule of conduct to all men, 
the violation of which is avenged by natural punishments, neces- 
sarily flowing from the very constitution of things, and equally 
fixed and invariable with the order of nature itself. It is “ the 
law of nature,” because its general precepts are essentially adapt- 
ed to promote the happiness of man, as long as he remains a be- 


* This remark is suggested by an objection of Vattel, which is more specious 
than solid —See his Prelim. §6. 
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' ing of the same nature with which he is at present endowed, or, 
in other words, as long as he continues to be man, in all the va- 
riety of times, places, and circumstances, in which he has been 
known, or can be imagined to exist ; because it is discoverable by 
his natural reason, and suitable to his natural constitution; be- 
cause its fitness and wisdom are founded on the general nature of 
human beings, and are altogether independent of any of those 
temporary and accidental situations in which they may be placed. 
With still more propriety, and indeed with the highest strictness, 
and the most perfect accuracy, it is called a law, when, according 
to those just and magnificent views which philosophy and religion 
‘open to us of the government of the world, it is received and re- 
verenced as the sacred code, promulgated by the great Legislator 
of the universe for the guidance of his creatures to happiness, 
guarded and enforced, as our own experience may inform us, by 
the penal sanctions of shame, of remorse, of infamy, and of mise- 
ry; and still farther enforced by the reasonable expectation of yet 
more awful penalties in a future and more permanent state of ex- 
istence. The contemplation of the law of nature under this full, 
mature, and perfect idea of its high origin and transcendent dig- 
nity, has called forth the enthusiasm of the greatest men, and the 
greatest writers of ancient and modern times, in those sublime 
descriptions, where they have exhausted all the powers of ian- 
guage, and surpassed all the other exertions, even of their own 
genius, in the display of the beauty and majesty of this sovereign 
and immutable law. It is of this law that Cicero has spoken in so 
many parts of his writings, not only with all the splendour and 
copiousness of eloquence, but with the sensibility of a man of 
virtue; and with the gravity and comprehension of a philosopher.* 
It is of this law, that Hooker, in a strain of such sublime enthusi- 
asm, thus speaks: “‘ Of Law, no less can be said, than that her 
seat is the bosom of God, her voice the harmony of the world ; 
all things in heaven and earth do her homage, the very least as 
feeling her care, the greatest as not exempted from her power; 
both angels and men, and creatures of what condition soever, 
though each in different sort and manner, yet all with uniform 


* Est quidem vera lex, recta ratio, nature congruens, diffusa in omnes, con- 
stans, sempiterna, qu vocet ad officium jubendo, vetando a fraude deterreat, quae 
tamen neque probos frustra jubet aut vetat, neque improbos jube:ido aut vetando 
movet. Huic legi neque obrogari fas est, neque derogari ex hac aliquid licet, ne- 
que tota abrogari potest. Nec vero aut per senatuim aut per populum solvi hac 
lege possumus. Neque est querendus explanator aut interpres ejus alius. Nec 
erit alia lex Rome, alia Athenis, alia nunc, alia posthac, sed et omnes gentes 
et omni tempore una lex et sempiterna, et immortalis continebit, unusque erit 
commubis quasi magister et imperator omnium Deus. Iile legis hujus inventor, 
deceptator, lator, cui qui non parebit ipse se figiet et naturam hominis asper- 
nabitur, atque hoc ipso luet maximas poenas etiamsi cetera supplicia, que pu- 
tantur effugerit. 


Fragm. lib. iii. Cicer. de Republ. apud Lactant. 


It is impossible to read such precious fragments without deploring the loss of 
a work which, for the benefit of all generations, should have been immortal. 
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consent admiring her as the mother of their peace and joy.”— 
Eccles. Pol. Book 2. in the conclusion. 

Let not those, who, if I may use the language of the same 
Hooker, “ talk of truth,”’ without “ ever sounding the depth from 
whence it springeth,” hastily take it for granted, that these great 
masters of eloquence and reason were led astray by the specious 
delusions of mysticism, from the sober consideration of the true 
grounds of morality in the nature, the necessities, and the inter- 
ests of man. ‘They studied and taught indeed the principles of 
morals; but they thought it still more necessary, and more wise, 
a much nobler task, and more becoming a true philosopher, to in- 
spire men with a love and reverence for virtue.* They were not 
contented with elementary speculations. They examined the 
foundations of our duty, but they felt and they cherished a most 
natural, a most seemly, a most rational enthusiasm, when they 
contemplated the majestic edifice which is reared upon these solid 
foundations. ‘They devoted the highest exertions of their mind 
to spread that beneficent enthusiasm among men. ‘They conse- 
crated as a homage to virtue the most perfect fruits of their ge- 
nius. If these grand sentiments of “‘ the good and fair,” have 
sometimes prevented them from delivering the principles of ethics 
with the nakedness and dryness of science, at least, we must own 
that they have chosen the better part; that they have preferred 
the practical benefits of virtuous feeling, to the speculative curi- 
osities of moral theory. Perhaps these wise men may have sup- 
posed that the minute dissection and anatomy of Virtue might, to 
the ill judging eye, weaken the charm of her beauty. 

It is not for me to attempt a theme which has perhaps been ex- 


_hausted by these great writers. I am indeed much less called 


upon to display the worth and usefulness of the law of nations, 
than to vindicate myself from presumption in attempting a sub- 
ject which has been already handled by so many masters. For 
the purpose of that vindication, it will be necessary to sketch a 
very short and slight account (for such in this place it must una- 
voidably be) of the progress and present state of the science, and 
of that succession of able writers who have gradually brought it 
to its present perfection. 

We have no Greek or Roman treatise remaining on the law of 
nations. From the title of one of the lost works of Aristotle, it 
appears, that he composed a treatise on the laws of war,f which, 
if we had the good fortune to possess it, would doubtless have 
amply satisfied our curiosity, and would have taught us both the 
practice of the ancient nations and the opinions of thei- moralists, 


* Age vero urbibus constitutis ut fidem colere et justitiam retinere discerent 
et aliis parere sua voluntate consuescerent, ac non modo labores exciviendos 
communis commodi causa sed etiam vitam amittendam existimarent; qui tandem 
fieri potuit nisi homines ea qu ratione invenissent eloquentia persuadere po- 
tuissent.—Cic. de Iny. Rhet. lib. i. in proem. 
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with that precision which distinguishes the other works of that 
great philosopher. We can now only collect that practice and 
those opinions imperfectly from various passages which are scat- 
tered over the writings of philosophers, historians, poets, and 
orators. When I am led by the course of these lectures to ex- 
amine more fully the government and manners of the ancient 
world, I shall be able, perhaps, to offer satisfactory reasons why 
that part of morality, which regulates the intercourse of states, 
did not form a separate and independent science among these en- 
lightened nations. It would require a long discussion to unfold 
the various causes which united the modern nations of Europe 
into a closer society; which linked them together by the firmest 
bands of mutual dependence, and which thus, in process of time, 
gave to the law that regulated their intercourse greater import- 
ance, higher improvement, and more binding force. Among 
these causes we may enumerate a common extraction, a common 
religion, similar manners, institutions, and languages; in earlier 
ages, the authority of the See of Rome, and the extravagant 
claims of the Imperial crown; in later times, the connexions of 
trade, the jealousy of power, the refinement of civilization, the 
cultivation of science, and, above all, that general mildness of 
character andemanners which arose from the combined and pro- 
gressive influence of chivalry, of commerce, of learning, and of 
religion. Nor must we omit the similarity of those political in- 
stitutions which, in every country that had been overrun by the 
Gothic conquerors, bore discernible marks of the rude but bold 
and noble outline of liberty, originally sketched by the hand of 
these generous barbarians. ‘These and many other causes con- 
spired to unite the nations of Europe in a more intimate connex- 
ion and a more constant intercourse, and consequently, made the 
regulation of their intercourse more necessary, and the law that 
was to govern it more important. In proportion as they approach- 
ed to the condition of provinces of the same empire, it became 
almost as essential that Europe should have a precise and compre- 
hensive code of the law of nations, as that each separate country 
should have a system of municipal law. The labours of the learn- 
ed accordingly began to be directed to this subject in the six- 
teenth century, soon after the revival of learning, and after that 
régular distribution of power and territory which has subsisted, 
with little variation, until our times. The critical examination of 
these early writers would perhaps not be very interesting in an 
extensive work, and it would be unpardonable in a short discourse. 
[I shall only here observe, that they were all more or less shackled 
by the barbarous philosophy of the schools, and that they were 
impeded in their progress by a timorous deference for the inferior 
and technical parts of the Roman law, without raising their views 
to the comprehensive principles which will forever inspire man- 
kind with veneration for that grand monument of human wisdom. 
It was only indeed in the sixteenth century that the Roman law 
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was first studied and understood as a science connected with Ro- 
man history and literature, and illustrated by men whom Ulpian 
and Papinian would not have disdained to acknowledge as their 
successors.* Among the writers of that age we may perceive 
the ineffectual attempts, the partial advances, the occasional 
streaks of light which always precede great discoveries, and works 
that are to instruct posterity. 

The reduction of the law of nations to a system was reserved 
for Grotius, who by the advice of Lord Bacon} and Peiresc un- 
dertook this arduous task. He produced a work which we now 
indeed justly deem imperfect, but which is perhaps the most com- 
plete that the world has yet owed, at so early a stage in the pro- 
gress of any science, to the genius ‘and learning of one man. So 
great is the uncertainty of posthumous reputation, and so liable 
is the same even of the greatest men to be obscured by those new 
fashions of thinking and writing which succeed each other so ra- 
pidly among polished nations, that Grotius, who filled so large a 
space in the eye of his contemporaries, is now perhaps known to 
some of my readers only by name. Yet if we fairly estimate 
both his endowments and his virtues, we may justly consider him 
as one of the most memorable men who have done honour to mo- 
dern times. He combined the discharge of the most important 
duties of active and public life with the attainment of that exact 
and various learning which is generally the portion only of the 
recluse student. He was distinguished as an advocate and a ma- 
gistrate, and he composed the most valuable works on the law of 
his own country; he was almost equally celebrated as an historian, 
a scholar, a poet, and a divine; a disinterested statesman, a phi- 
losophical lawyer, a patriot who united moderation with firmness, 
and a theologian who was taught candour by his learning. With 
singular merit and singular felicity he preserved a life so blame- 
less, that in times of the most furious civil and religious faction, 
the sagacity of fierce and acute adversaries was vainly exerted to 
discover a stain on his character. It was his fate to be exposed 
to the severest tests of human virtue; but such was the happy 
temperature of his mind, that he was too firm to be subdued by 


* Cujacius, Brissonius, Hottomannus, &c. &c.—-Vide Gravina Orig. Jur. 
Civil. p. 132—138.,edit. Lips. 1737 . 

Leibnitz, a great mathematician as well as philosopher, declares that he 
knows nothing which approaches.so near to the method and precision of geome- 
try as the Roman law.—Op. tom. iv. p. 254. 

t Uhave here been misled by an expression of a modern panegyrist of Grotius. 
He tells us that the book “‘ De Jure Belli” was undertaken “ hortante BAconE 
Verutamio.” Vid. Cras Idea perfecti Jurisconsulti in Hugone Grotio.”’ 
Though aware of the ambiguity ‘of the expression, I thought that it referred 
more naturally to personal exhortation. I now find, however, that it alludes 
only to the plan sketched out in Lord Bacon’s writings, in which sense Sir Isaac 
Newton might be said to have composed his Principia “ hortante Bacone Veru- 
lamio.” The authentic history of the work of Grotius is to be found in his own 
most interesting Letters, and in Gassendi’s very able and curious life of Peiresc. 
. (Note to the third edition. } 
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adversity, and too mild and honest to be provoked to violence by 
injustice. Amidst all the hard trials and galling vexations of a 
turbulent political life, he never once deserted his friends when 
they were unfortunate, nor insulted his enemies when they were 
weak. Unmerited exile did not damp his patriotism ; the bitter- 
ness of controversy did not extinguish his charity. He was 
just, even to his persecutors, and faithful to his ungrateful country. 

Such was the man who was destined to give a new form to the 
law of nations, or rather create a science, of which only rude 
sketches and indigested materials were scattered over the writings 
of those who had gone before him. By tracing the laws of his 
country to their principles, he was led to the contemplation of the 
law of nature, which he justly considered as the parent of all mu- 
nicipal law.* Few works were more celebrated than that of 
Grotius in his own days, and in the age which succeeded. It has, 
however, been the fashion of the last half century to depreciate 
his work as a shapeless compilation, in which reason lies buried 
under a mass of authorities and quotations. This fashion origi- 
nated among French wits and declaimers, and it has been, I know 
not for what reason, adopted, though with far greater moderation 
and decency, by some respectable writers amovg ourselves. As 
to those who first used this language, we are bound in candour to 
suppose that they never read the work; for, if they had not been 
deterred from the perusal of it by such a formidable display of 
Greek characters, they must soon have discovered that Grotius 
never quotes on any subject, till he has first appealed to some prin- 
ciples, and often, though not always, to principles the soundest 
and most rational. 

But another sort of answer is due to some of those+ who have 
criticised Grotius, and that answer might be given in the words 
of Grotius himself.t He was not of such a stupid and servile 
cast of mind, as to quote the opinions of poets or orators, of his- 
torians and philosophers, as if they were judges, from whose de- 
cision there was no appeal. He quotes them, as he tells us him- 
self, as witnesses whose conspiring testimony, mightily strength- 
ened and confirmed by their discordance on almost every other 
subject, is a conclusive proof of the unanimity of the whole hu- 
man race on the great rules of duty and the fundamental princi- 
ples of morals. On such matters, poets and orators are the most 
unexceptionable of all witnesses; for they address themselves to 
the general feelings and sympathies of mankind; they are biassed 
by no system either of philosophy or sophistry ; ; they can attain 
none of their objects; they can neither convince, nor persuade, 
nor move, nor delight, if they utter moral sentiments not in unison 
with those of their readers or hearers. Surely no system of mo- 


* Proavia juris civilis—De Jur. Bell. ac Pac. Proleg. §16. 
+ Dr Paley, Princ. of Mor. and Polit. Philos. Pref. p. xiv. and xv. 
t Grot. Jur. Bel. et Pac. Proleg. §40. 
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ral philosophy can disregard the general feelings of human nature 
and the according judgment of all ages and nations. But where 
are these feelings and that judgment recorded and preserved? In 
those very writings which Grotius is gravely blamed for having 
quoted. ‘The usages and laws of nations, the events of history, 
the opinions of philosophers, the sentiments of orators and poets, 
as well as the observation of common life, are, in truth, the mate- 
rials out of which the science of morality is formed; and those 
who neglect them are justly chargeable with a vain attempt to 
philosophize without regard to fact and experience, the sole foun- 
dation of all true philosophy. 

If this were merely an objection of taste, I should be willing to 
allow that Grotius has indeed poured forth his learning with a 
profusion which sometimes rather encumbers than adorns his 
work, and which is not always necessary to the illustration of his 
subject. Yet, even in making that concession, I should rather 
yield to the taste of others than speak from my own feelings. I 
own that such richness and splendour of literature have a power- 
ful charm for me. They fill my mind with an endless variety of 
delightful recollections and associations. They relieve the un- 
derstanding in its progress through a vast science, by calling up the 
memory of great men and of interesting events. By this means 
we see the truths of morality clothed with all the eloquence (not 
that could be produced by the powers of one man, but) that could 
be bestowed on them by the collective genius of the world. Even 
Virtue and Wisdom themselves acquire new majesty in my eyes, 
when I thus see all the great masters of thinking and writing cal- 
led together, as it were, from all times and countries, to do them 
homage, and to appear in their train. 

But this is no place for discussions of taste, and I am very ready 
to own that mine may be corrupted. The work of Grotius is liable 
to a more serious objection, though I do not recollect that it has 
ever been made-* His method is inconvenient and unscientific. 
He has inverted the natural order. That natural order undoubt- 
edly dictates, that we should first search for the original princi- 
ples of the science in human nature; then apply them to the re- 
gulation of the conduct of individuals, and lastly, employ them 
for the decision of those difficult and complicated questions that 
arise with respect to the intercourse of nations. But Grotius has 
chosen the reverse of this methad. He begins with the conside- 
ration of the states of peace and war, and he examines original 
principles only occasionally and incidentally as they grow out of 
the questions which he is called upon to decide. It is a necessa- 
ry consequence of this disorderly method, which exhibits the ele- 
ments of the science in the form of scattered digressions, that he 


* This objection-against the method of Grotius is stated by Mr. Ward, in his 
learned work on “The History of the Law of Nations before the time of Gro- 
tius ;” though at the time of writing this Discourse I had forgotten that passage 
of his work.—(Note to the third edition.) 
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seldom employs sufficient discussion on these fundamental truths, 
and never in the place where such a discussion would be most in- 
structive to the reader. 

This defect in the plan of Grotius was perceived, and supplied, 
by Puffi.ndorff, who restored natural law to that superiority which 
belonged to it, and with great propriety treated the law of na- 
tions as only one main branch of the parent stock, Without the 
genius of his master, and with very inferior learning, he has yet 
treated this subject with sound sense, with clear method, with ex- 
tensive and accurate knowledge, and with a copiousness of detail 
sometimes indeed tedious, but always instructive and satisfactory.* 
His work will always be studied by those who spare no labour to 
acquire a deep knowledge of the subject; but it will, now, I fear, 
be oftener found on the shelf than on the desk of the general stu- 
dent. In the time of Mr. Locke it was considered as the manual 
of those who were intended for active life; but in the present age 
I believe that men of business are too much occupied, men of 
letters are too fastidious, and men of the world too indolent, for 
the study or even the perusal of such works. Far be it from me 
to derogate from the real and great merit of so useful a writer as 
Puffendorff.  His-treatise is a mine in which all his successors 
must dig. [ only presume to suggest, that a book so prolix, and 
so utterly void of ali the attractions of composition, is likely to 
repel many readers who are interested, and who might be dis- 
posed to acquire some knowledge of the principles of public law. 

Many other circumstances might be mentioned, which conspire 
to prove, that neither of the great works of which I have spoken, 
has superseded the necessity of a new attempt to lay before the 
public a System of the Law of Nations. The language of science 
is so completely changed since both these works were written, 
that any writer, who should now employ their terms in his moral 
reasonings, would be almost unintelligible to some of his hearers 
or readers; and to some among them too who are neither ill qua- 
lified nor ill disposed to study such subjects with considera- 
ble advantage to themselves. The learned indeed well know how 
little novelty or variety is to be found in scientific disputes. The 
same truths and the same errors have been repeated from age to 
age, with little variation but in the language; and novelty. of ex- 
pression is often mistaken by the ignorant for substantial disco- 
very. Perhaps too, very nearly the same portion of genius and 
judgment has been exerted in most of the various forms under 
which science has been cultivated at different periods of history. 
It is not improbable, that much of the superiority of those writers 
who continue to be read, often consists in taste, in prudence, in a 
happy choice of subject, in a favourable moment, in an agreeable 
style, in the good fortune of a prevalent language, or in other ad- 


* I am not induced to retract this commendation by the great authority even 
of LerBnitz himself, who, in one of his incomparable letters, calls Puffendorff 
‘* Vir parum jurisconsultus et minime philosophus.” 
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vantages which are either accidental, or the result rather of the 
secondary than of the highest faculties of the mind. But these 
. reflections, while they moderate the pride of invention, and dispel 
the extravagant conceit of superior illumination, yet serve to prove 
the use, and indeed the necessity, of composing, from time to 
time, new systems of science adapted to the opinions and lan- 
guage of each succeeding period. Every age must be taught in 
its own language. If a man were now to begin a discourse on 
ethics, with an account of the “ moral entities” of Puffendorff,* he 
would speak an unknown tongue. 

It is not, however, alone as a mere translation of former wri- 
ters into modern language that a new system of public law seems 
likely to be useful. The age in which we live possesses many 
advantages, which are peculiarly favourable to such an unders 
taking. Since the composition of the great works of Grotius 
and Puffendorff, a more modest, simple, and intelligible philo- 
sophy has been introduced into the schools; which has indeed 
been grossly abused by sophists, but which, from the time of 
Locke, has been cultivated and improved by a succession of 
disciples worthy of their illustrious master. We are thus enabled 
to discuss with precision, and to explain with clearness, the prin- 
ciples of the science of human nature, which are in themselves on 
a level with the capacity of every man of good sense, and which 
only appeared to be abstruse from the unprofitable subtleties with 
which they were loaded, and the barbarous jargon in which they 
were expressed. The deepest doctrines of morality have since 
that time been treated in the perspicuous style, and even with 
some degree of the beauty and eloquence of the ancient moralists. 
That philosophy, on which are founded the principles of our duty, 
if it has not become more certain (for morality admits no disco- 
veries, ) is certainly less “harsh and crabbed,” less obscure and 
haughty in its language, less forbidding and disgusting in its ap- 
pearance, than in the days of our ancestors. If learning, in this 
progress towards popularity has engendered (as we must own that 
it has) a multitude of superficial and most mischievous sciolists, 
the antidote must come from the same quarter with the disease. 
Popular reason can alone correct popular sophistry. 

Nor is this the only advantage which a writer of the present 
age would possess over the celebrated jurists of the last century. 
Since that time vast additions have been made to the stock of our 
knowledge of human nature. Many dark periods of history have 
since been explored. Many regions of the globe hitherto unknown 
have been visited and described by travellers and navigators not 
less intelligent than intrepid. We may be said to stand at the con- 


*I do not mean to impeach the soundness of any part of Puffendorff’s reasoning 
founded on moral entities. It may be explained in a manner consistent with 
the most just philosophy. He used, as every writer must do, the scientific lan- 
guage of his owntime. I only assert that, to those who are unacquainted with 
ancient systems, his philosophical vocabulary is obsolete and unintelligible. 
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fluence of the greatest number of streams of knowledge flowing 
from the most distant sources, that ever met at one point. We 
are not confined, as the learned of the last age generally were, to 
the history of those renowned nations who are our masters in 
literature. We can bring before us man in a lower and more ab- 
ject condition than any in which he was ever seen before. The 
records have in part been opened to us of those mighty empires 
of Asia,* where the beginnings of civilization are lost in the 
darkness of an unfathomable antiquity. We can make human so- 
ciety pass in review before our mind, from the brutal and helpless 
barbarism of Terra del Fuego, and the mild} and voluptuous sa- 
vages of Otaheite ; to the tame, but ancient and immoveable ci- 
vilization of China, which bestows its own arts on every succes- 
sive race of conquerors; to the meek and servile natives of Hin- 
dostan, who preserve their ingenuity, their skill and their science, 
through a long series of ages, under the yoke of foreign tyrants; 
to the gross and incorrigible rudeness of the Ottomans, incapable of 
improvement, and extinguishing the remains of civilization among 
their unhappy subjects, once the most ingenious nations of the 
earth, We can examine almost every imaginable variety in the 
character, manners, opinions, feelings, prejudices, and institutions 
of mankind, into which they can be thrown, either by the rude- 
ness of barbarism, or by the capricious corruptions of refinement, 
or by those innumerable combinations of circumstances, which, 
both in these opposite conditions, and in all the intermediate sta- 
ges between them, influence or direct the course of human af- 
fairs. History, if I may be allowed the expression, is now a vast 
museum, in which specimens of every variety of human nature 
may be studied. From these great accessions to knowledge, law- 
givers and statesmen, but, above all, moralists and political philo- 
sophers, may derive the most important instructions. They may 


* I cannot prevail on myself to pass over this subject without paying my hum- 
ble tribute to the memory of Sir W. Jones, who has laboured so successfully in 
Oriental literature, whose fine genius, pure taste, unwearied industry, unrivalled 
and almost prodigious variety of acquirements, must inspire all who love or cul- 
tivate letters with admiration and reverence. The pleasure with which we 
contemplate such extraordinary qualities is checked by the recollection of the 
recent and premature death of that great man, who was not more distinguished 
by his genius and learning than by his amiable dispositions and spotless purity of 

ife. 

I hope I shall be pardoned, if J add my applause to the genius and learning of 
Mr. Maurice, who treads in the steps of his illustrious friend; and who has be- 
wailed his death in a strain of genuine and beautiful poetry, not unworthy of 
happier periods of our English literature. 

+ The Otaheitesns will probably not be thought to deserve either to be praised 
for their mildness or envied for their happiness, after the interesting account of 
their character and situation, which has been lately laid before the public in 
“The Missionary Voyage ;” an account, which has the strongest marks of ac- 
curacy and authenticity, and which, as it was derived from intimate intercourse, 
must far outweigh the hasty and superficial observations of panegyrists, who al- 
lowed themselves no sufficient time either to gain accurate information, or to 
let the first enthusiasm, excited by novelty, subside. - 
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plainly discover in all the useful and beautiful variety of govern- 
ments and institutions, and under all the fantastic multitude of 
usages and rites which have prevailed among men, the same fun- 
damental, comprehensive truths, the sacred master principles which 
are the guardians of human society, recognised and revered (with 
few and slight exceptions) by every nation upon earth, and uni- 
formly taught (with exceptions still fewer) by a succession of wise 
men from the first dawn of speculation to the present moment. 
The exceptions, few as they are, will, on more reflection, be found 
rather apparent than real. Nay, if we could raise ourselves to 
that height from which we ought to survey so vast a subject, 
these exceptions would altogether vanish; the brutality of a 
handful of savages would disappear in the immense prospect of hu- 
man nature, and the murmurs of a few licentious sophists would 
not ascend to break the general harmony. This consent of man- 
kind in first principles, and this endless variety in their applica- 
tion, which is one among many valuable truths, which we may 
collect from our ‘present extensive acquaintance with the history 
of man, is itself of transcendent importance. Much of the ma- 
jesty and authority of virtue is derived: from that consent, and 
almost the whole of practical wisdom is founded on that variety. 

What former age could have supplied facts for such a work as 
that of Montesquieu? He indeed has been charged, and it may be 
justly, with abusing this advantage, by indiscriminately adopting 
the narratives of travellers without duly estimating their accuracy 
and veracity. But if we reluctantly confess the justness of this 
objection ; if we are compelled to own that he exaggerates the 
influence of climate, that he ascribes too much to the foresight 
and forming skill of legislators, and far too little to time and cir- 
cumstances, in the growth of political constitutions; that the sub- 
stantial character and essential differences of governments are of- 
ten lost and confounded in his technical language and arrange- 
ment; that he often bends the free and irregular outline of nature 
to the imposing but fallacious geometrical regularity of system ; 
that he has chosen a style of affected abruptness, sententiousness, 
and vivacity, ill suited to the gravity of his subject: after all these 
concessions (for his fame is large enough to spare many conces- 
sions,) the Spirit of Laws will still remain not only one of the 
most solid and durable monuments of the powers of the human 
mind, but a striking evidence of the inestimable advantages which 
political philosophy may receive from a wide survey of all the va- 
rious conditions of human society. 

In the present century a slow and silent, but very real mitiga- 
tion has taken place in the practice of war; and in proportion as 
that mitigated practice has received the sanction of time, it is 
raised from the rank of mere usage, and becomes part of the law 
of nations. Whoever will compare our present modes of war- 
fare with the system of Grotius* will clearly discern the immense 


_" Especially those chapters of the third book, entitled, «« Temperamentum 
circa Captivos,” &c. &c. 
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improvements which have been made in that respect since the 
publication of his work, during a period, perhaps in every point 
of view, the happiest to be found in the history of the world. In 
the same period many important points of public law have been 
the subject of contest, both by argument and by arms, of which 
we find either no mention, or very obscure traces, in the history 
of preceding times. 

There are other circumstances to which I allude with hesita- 
tion and reluctance, though it must be owned that they afford to 
a writer of this age some degree of unfortunate and deplorable 
advantage over his predecessors. More important and terrible 
instruction has of late been condensed within the short compass 
of a few years, than in the usual course of human affairs is scat- 
tered over the history of many ages. Men’s wit, sharpened by 
their passions, has penetrated to the bottom of almost all political 
questions. Unfortunately for mankind, even the fundamental 
rules of morality themselves have, for the first time, become the 

subject of doubt and discussion. I shall consider it as my duty 

to abstain from all mention of these awful events, and of these fa- 
tal controversies. But incurious and indocile indeed must be the 
mind of that man, who has either overlooked all these things, or 
reaped no instruction from the contemplation of them. 

From the foregoing reflections it appears, that, since the com- 
position of those two great works on the Law of Nature and Na- 
tions, which continue to be the classical and standard works on that 
subject, we have gained both more convenient instruments of rea- 
soning and more extensive materials for science ; that the code of 
war has been enlarged and improved; that new questions have 
been practically decided ; and that new controversies have arisen, 
regarding the intercourse of independent states, and the first prin- 
ciples of morality and civil government. 

Some readers may, however, think that in the course of the ob- 
servations which I am offering, to excuse the presumption of my 
own attempt, I have omitted the mention of later writers, to whom 
some part of my remarks is not jastly applicable. But, perhaps, 
after farther consideration, I shall stand acquitted in the judg- 
ment of such readers. Writers on particular questions of pub- 
lic law are not within the scope cf my observations. They have 
furnished the most valuable materials ; but I am speaking ouly of 
asystem. To the large work of Wolffius, the observations which 
I have made on Puffendorff as a book for general use, will apply 
with tenfold force. His abridger, Vattel, deserves, indeed, con- 
siderable praise. He is a very ingenious, clear, elegant, and use- 
ful writer. But he only considers one part of this extensive sub- 
ject, namely, the law of nations strictly so called; and I cannot 
help thinking, that, even in this department of the science, he has 
adopted some doubtful and dangerous principles,* not to mention 


* | was unwilling to have expressed niore strongly or confidently my disappro- 
bation of some parts of Vattel; though I might have justified more decisive cen- 
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his constant deficiency in that fulness of example and illustration, 
which so much embellishes and strengthens reason. It is hardly 
necessary to take any notice of the text-book of Heineccius, the 
best writer of elementary books with whom I am acquainted on 
any subject. Burlamaqui is an author of superior merit; but he 
confines himself too much to the general principles of morality 
and politics, to require much observation from me in this place. 
The same reason will excuse me for passing over in silence the 
works of many philosophers and moralists, to whom, in the course 
of my proposed lectures, I shall owe and confess the greatest obli- 
gations; and it might perhaps make it unnecessary for me to speak 
of the work of Dr. Paley, if I were not anxious to avail myself of 
this public opportunity of professing my gratitude for the instruc- 
tion and pleasure which I have received from that excellent wri- 
ter, who possesses, in so eminent a degree, those invaluable qua- 
lities of a moralist, good sense, caution, sobriety; and perpetual 
reference to that excellence which is attainable in public institu- 
tions, and to that virtue which is practicable in human life; who, 
because his taste and his modesty have led him to disdain the os- 
tentation of novelty, has, perhaps, lost some part of that reputa- 
tion for originality, to which he is justly entitled, and which he 
might so easily have acquired, if, instead of blending his own rea- 
sonings with the body of received opinions, he had stooped to 
copy the arts of those who hide the poverty of their invention by 
extravagance, and disguise the most meagre common-places in the 
gaudy dress of paradox. 

No writer, since the time of Grotius, of Puffendorff, and of 
Wolf, has combined an investigation of the principles of natural 
and public law, with a full application of these principles to parti- 
cular cases; and in these circumstances, I trust, it will not be 
deemed extravagant presumption in me to hope, that I shall be 
able to exhibit a view of this science, which shall, at least, be 
more intelligible and attractive to students, than the learned trea- 
tises of these celebrated men. I therefore shall now proceed to 
state the general plan and subjects of the lectures in which I am 
to make this attempt. 

I. The being, whose actions the law of nature professes to re- 
gulate, is man. The science of his duties must be founded on the 
knowledge of his nature.* It is impossible to approach even the 
threshold of moral philosophy, without a previous examination of 
the faculties and habits of the human mind. Let no reader 
be repelled from this examination, by the odious and terrible 
name of metaphysics; for it is, in truth, nothing more than 


sure by the authority of the greatest lawyers of the present age. His politics 
are fundamentally erroneous; his declamatious are often insipid and impertinent; 


a he has fallen into great mistakes in important practical discussions of public 
w. 


* Natura enim juris explicanda est nobis, eaque ab hominis repetenda natura. 
Cic. de Leg. lib. i. c. 5, : 
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the employment of good sense, in observing our own thoughts, 
feelings, and actions; and when the facts which are thus observed, 
are expressed as they ought to be, in plain language, it is, per- 
haps, above all other sciences, most on a level with the capacity 
and information of the generality of thinking men. When it is thus 
expressed, it requires no previous qualification, but a sound judg- 
ment, perfectly to comprehend it; and those, who wrap it up in a 
technical and mysterious jargon, always give us strong reason to 
suspect that they are not philosophers, but impostors. Whoever 
thoroughly understands such a science, must be able to teach it 
plainly to all men of common sense. 

The proposed course will therefore open with a very short, 
and, I hope, a very simple and intelligible account of the powers 
and operations of the human mind. By this plain statement of 
facts, it will not be difficult to decide many celebrated, though 
frivolous, and merely verbal controversies, which have long 
amused the leisure of the schools, and which owe both their fame 
and their existence to the ambiguous obscurity of scholastic lan- 
guage. It will, for example, only require an appeal to every 
man’s experience, to prove, that we often act purely from a re- 
gard to the happiness of others, and are therefore social beings; 
and even without being consummate judges of the deceptions of 
language, we can detect and despise the sophistical trifler, who 
tell us, that, because we experience a gratification in our benevo- 
lent actions, we are therefore exclusively and uniformly selfish. 
A correct examination of facts will lead us to discover that quali- 
ty which is common to all virtuous actions, and which distin- 
guishes them from those which are vicious and criminal. But we 
shall see, that 1t is necessary for man to be governed not by his 
own transient and hasty opinion upon the tendency of every par- 
ticular action, but by those fixed and unalterable rules, which are 
the joint result of the impartial judgment, the natural feelings, 
and the embodied experience of mankind. The authority of these 
rules is, indeed, founded only on their tendency to promote pri- 
vate and public welfare; but the morality of actions will appear 
solely to consist in their correspondence with moral rules. By 
the help of this obvious distinction we shall vindicate a just theo- 
ry, which, far from being modern, is, in fact, as ancient as philo- 
sophy itself, both from plausible objections, and from the odious 
imputation* of supporting those absurd and monstrous systems 
which have been built upon it. Beneficial tendency is the foun- 
dation of moral rules, and it is the criterion by which we are to 
try those habits and sentiments which are the motives of all hu- 
man conduct. But neither is it the immediate standard, nor can 
a regard to it ever be the principal motive of action. No pre- 
cept, indeed, deserves a place among the rules of morality, unless 


*See a late ingenious tract by Mr. Green, entitled, ** An Enquiry into the 
leading Principle of the new System of Morals.” 
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its observance will promote the happiness of mankind ;* and no 
man ought to cultivate in his own mind any disposition of which 
the natural fruits are not such actions as conduce to his own well- 
_being, and to that of his fellow-men. Utility is doubtless always 
the ultimate test of the soundness of general rules, but it can very 
rarely be the direct test of the morality of single actions. It is 
also the test of our habitual sentiments, but it can still more rare- 
ly supply their place as motives to virtue. A ru/e is moral, ‘of 
which the observance tends to produce general happiness.t An 
action is virtuous which accords with moral rules; and a charac- 
ter is virtuous in which the natural feelings of the human heart 
are so moderated, matured, and improved, as to produce steady 
habits of virtuous action.t : 
Without, however, dwelling longer on subjects which cannot 
be clearly stated, unless they are fully unfolded, I content myself 
with observing, that it shall be my object, in this preliminary, but 
most important part of the course, to lay the foundations of mo- 
rality so deeply in human nature, as may satisfy the coldest in- 
quirer; and at the same time to vindicate the paramount au- 
thority of the rules of our duty, at all times, and in all places, 
over all opinions of interest, and speculations of benefit, so exten- 
sively, so universally, and so inviolably, as may well justify the 
grandest and the most apparently extravagant effusions of moral 
enthusiasm. If, notwithstanding all my a7 ay deliver 







these doctrines with the utmost simplicity; any of my auditors 
should still reproach me for introducing such abstrase matters, I 
must shelter myself behind the authority of the wisest of men. 
“‘ If they (the ancient moralists,) before they had come to the po- 
pular and received notions of virtue and vice, had staid a little 
longer upon the inquiry concerning the roots of good and evil, they 
had given, in my opinion, a great light to that which followed ; 
and specially if they had consulted with nature, they had made 
their doctrines less prolix and more profound.”—Bacon, Lign. 
and Adv. of Learn. book tt. What Lord Bacon desired for the ° 
mere gratification of scientific curiosity, the welfare of mankind 
now imperiously demands. Shallow systems of metaphysics have 
given birth to a brood of abominable and pestilential paradoxes, 
which nothing but a more profound philosophy can destroy. 
However we may lament the necessity of discussions which may 
shake the habitual reverence of some men for those rules which it 
is the chief interest of all men to practise, we now have no choice 
left. We must either dispute, or abandon the ground. Undis- 


* Or, to use the language of Cicero, unless it be adapted ‘‘ Ap TUENDAM MAG- 
NAM ILLAM SOCIETATEM GENERIS HUMAN.” ' 

+ Whoever is desirous of studying these questions thoroughly, will do well to 
consult ‘‘ Search’s Light of Nature,” Vol. ii. a work which, after much conside- 
ration, I think myself authorized to call the most original and profound that 
has ever appeared on moral philosophy. 

{ Est autem virtus nihil aliud quam in se perfecta atque ad summum perducta 
natura.—Cic. de Leg. lib. i. c. 8. 
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tinguishing and unmerited invectives against philosophy, will enly 
harden sophists and their disciples in the insolent conceit, that 
they are in possession of an undisputed superiority of reason; and 
that their antagonists have no arms to employ against them, but 
those of popular declamation. Let us not for a moment even ap- 
pear to suppose, that philosophical truth and human happiness are 
so irreconcilably at variance. I cannot express -my own opinion 
upon this subject so well as in the words of a most valuable, 


though generally neglected writer: “‘ The science of abstruse 


learning, when completely attained, is like Achilles’s spear, that 
healed the wounds it had made before ; so this knowledge serves 
to repair the damage itself had occasioned, and this perhaps is all 
it is good for ; it casts no additional light upon the paths of life, 
but disperses the clouds with which it has overspread them be- 
fore; it advances not the traveller one step in his journey, but 
conducts him back again to the spot from whence he wandered. 
Thus the land of philosophy consists partly of an open champaign 
country, passable by every common understanding, and partly of 
a range of woods, traversable only by the speculative, and where 
they too frequently delight to amuse themselves. Since then we 
shall be obliged to make incursions into this latter tract, and shall 
probably find it a region of obscurity, danger, and difficulty, it 
behoves us to use our utmost endeavours for enlightening and 
smoothing the way before us.* We shall, however, remain in the 
forest only ee enough to visit the fountains of those streams 
which flow from it, and which water and fertilize the cultivated 


region of morals, to become acquainted with the modes of warfare 


practised by its savage inhabitants, and to learn the means of 
guarding our fair and fruitful land against their desolating incur- 
sions. [I shall hasten from speculations, to which I am naturally, 
perhaps, but too prone, and proceed to the more profitable consi- 
deration of our practical duty. , 

II. The first and most simple part of ethics is that which re- 
gards the duties of private men towards each other, when they 
are considered apart from the sanction of positive laws. I say, 
apart from that sanction, not antecedent to it ; for though we sepa- 
rate private from political duties for the sake of greaterclearness and 
order in reasoning, yet we are not to be so deluded by this mere 
arrangement of convenience as to suppose that human society ever 
has subsisted, or ever could subsist, without being protected by 
government and bound together by laws. All these relative du- 
ties of private life have been so copiously and beautifully treated 
by the moralists of antiquity, that few men will now choose to 
follow them who are not actuated by the wild ambition of equal- 
ling Aristotle in precision, or rivalling Cicero in eloquence. They 
nave been also admirably inculcated by modern moralists, among 
whom it would be gross injustice not to number many of the 


* Search’s Light of Nature, by Abraham Tucker, Esq. vol. i. pref. page 
XXXiil. 
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preachers of the Christian religion, whose peculiar character is that 
spirit of universal charity, which is the living principle of all our 
social duties, For it was long ago said, with great truth, by Lord 
Bacon, “ that there never was any philosophy, religion, or other 
discipline, which did so’plainly and highly exalt that good which 
is communicative, and depress the good which is private and par- 
ticular, as the Christian faith.”* Indeed the appropriate praise 
of this religion is not so much, that it has taught new duties, as 
that it breathes a milder and more benevolent spirit over the 
whole extent of morals. | 

On a subject which has been so exhausted, I should naturally 
have contented myself with the most slight and general-survey, if 
some fundamental principles had not of late been brought into 
question, which, in all former times, have been deemed too evi- 
dent to require the support of argument, and almost too sacred to 
admit the liberty of discussion. I therefore shall endeavour to 
strengthen some:parts of the fortifications of morality which have 
hitherto been neglected, only because no man had ever been hardy 
enough to attack them. Almost all the relative duties of human 
life will be found more immediately, or more remotely, to arise 
out, of the two great institutions of property and marriage. They 
adorn, preserve, and even constitute society. Upon their gradual 
improvement depends the progressive civilization of mankind; on 
them rests the whole order of civil life. We are told by. Horace, 
that the first efforts of lawgivers to civilize men,’ consisted in 
strengthening and regulating these institutions, and fencing them 
round with rigorous penal laws. 


Oppida cceperunt munire et ponere leges 
Neu quis fur esset, neu quis latro, neu quis adulter. 


1 Serm. iii. 105. 
A celebrated ancient orator, of whose poems we have but a few 
fragments remaining, has well described the order in which hu- 
man society is gradually led to its highest improvements under 
the guardianship of those laws which secure property and regulate 
marriage. : 
Et leges sanctas docuit, et chara jugavit 
_ Corpora conjugiis ; et magnas condidit urbes. 
| Frag. C. Licin. Calvi. 
Nothing can be more philosophical than the succession of ideas 
here presented by Calvus: for it is only when the general secu- 
rity is maintained by the laws, and when the order of domestic 
life is fixed by marriage, that nations emerge from barbarism, 
proceed by slow degrees to cultivate science, to found empires, to 
build magnificent cities, and to cover the earth with ali the splen- 
did monuments of civilized art. These two great institutions 
convert the selfish as well as the social passions of our nature into 
the firmest bands of a peaceable and orderly intercourse; they 


* Bacon, Dign. and Adv. of Learn. book ii, 
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change the sources of discord into principles of quiet; they dis- 
cipline the most ungovernable, they refine the grossest, and they 
exalt the most sordid propensities; they become the perpetual 
fountain of all that strengthens, and preserves, and adorns so- 
ciety; they nourish the individual, and they perpetuate the race. 
As they were at first the sole authors of all civilization, so they 
must forever continue its sole protectors. They alone make the 
society of man with his fellows delightful, or secure, or evén tol- 
erable. Every argument and example, every opinion and prac- 
tice which weakens their authority, tends also to dissolve the fel- 
lowship of the human race, to replunge men into that state of 
helpless ferocity, and to condemn the earth to that unproductive 
wildness, from which they were both originally raised, by the 
power of these sacred principles; which animate the activity of 
exertion and yet mitigate the fierceness of contest, which move 
every plough and feed every mouth, and regulate every house- 
hold and rear every child; which are the great: nourishers’ and 
guardians of the world. The enemy of these principles is the 
enemy of mankind. Around these institutions all our social du- 
ties will be found at various distances to range themselves; some 
more near, obviously essential to the good order of human life, 
others more remote, and of which the necessity is not at first view 
so apparent; and some so distant, that their importance has been 
sometimes doubted, though upon more mature consideration they 
also will appear to be outposts and advanced guards of these two 
great fundamental principles; that man should securely enjoy and 
freely transmit the fruits of his labour, and that the society of the 
sexes should be so wisely ordered as to make it a school of .the 
kind affections, and a fit nursery for the commonwealth. — 

The subject of property is shakes extent. It will be necessary 
to establish the foundation of the rights of acquisition, alienation, 
and transmission, not in imaginary contracts or a pretended state 
of nature, but in their subserviency to the subsistence and well-be- 
ing of mankind. It will not only be curious, but useful, to trace 
the history of property from the first loose and transient occupan- 
cy of the savage, through all the modifications which it has at dif- 
ferent times received, to that comprehensive, subtle, and anx- 
iously minute code of property which is the last result of the most 
refined civilization. 7 

I shall observe the same order in considering the society of the 
sexes as it is regulated by the. institution of marriage.* I shall 
endeavour to lay open those unalterable principles of general in- 
terest on which that institution rests: and if I entertain a hope 
that on this subject I may be able to add something to what our 
masters in morality have taught us, I trust that the reader will 


* See on this subject an incomparable fragment of the first book of Cicero’s 
Economics, which is too long for insertion here, but which, if it be closely ex- 
amined, may perhaps dispel the illusion of those gentlemen, who haveso strange- 
ly taken it for granted, that Cicero was incapable of exact reasoning. 
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bear in mind, as an excuse for my presumption, that they were not 
likely to employ much argument where they did not foresee the 
possibility of doubt, I shall also consider the history* of mar- 
riage, and trace it through all the forms which it has assumed, to 
that decent and happy permanency of union which has, above all 
other causes, contributed to the quiet of society, and the’ refine- 
ment of manners in modern times. Among many other inquiries 
which this subject will suggest, I shall be led more particularly 
to examine the natural station and duties of the female sex, their 
condition among different nations, its improvement in Europe, 
and the bounds which Nature herself has prescribed to the pro- 
gress of that improvement; beyond which, every pretended ad- 
vance will be a real degradation. 

III. Having established the principles of private duty, I shall 
proceed to consider man under the important relations of subject 
and sovereign, or, in other words, of citizen and magistrate. The 
duties which arise from these relations I shall endeavour to esta- 
blish, not upon supposed compacts, which are altogether chimeri- 
cal, which must be admitted to be false in fact, which if they are 
to be considered as fictions, will be found to serve no purpose of 
just reasoning, and to be equally the foundation of a system of 
universal despotism in Hobbes, and of universal anarchy in Rous- 
seau; but upon the solid basis of general convenience. Men can- 
not subsist without society and mutual aid; they can neither main- 
tain social intercourse, nor receive aid from each other, without 
the protection of government; and they cannot enjoy that pro- 
tection without submitting to the restraints which a just govern- 
ment imposes. This plain argument establishes the duty of obe- 
dience on the part of citizens, and the duty of protection on that 
of magistrates, on the same foundation with that of every other 
moral duty; and it shows, with sufficient evidence, that these du- 
ties are reciprocal ; which directly and fully answers the only ra- 
tional end for which the fiction of a contract could have been in- 
vented. I shall not encumber my reasoning by any speculations 
on the origin of government ; a question upon which so much rea- 
son has been wasted in modern times; but which the ancients{ 


* This progress is traced, with great accuracy in some beautiful liaes of Lu- 
cretius: 





Mulier conjuncta viro concessit in unum, 
Castaque private Veuneris connubia leta 
Cognita sunt, prolemque ex se videre coortam: : 
TuM GENUS HUMANUM PRIMUM MOLLESCERE C@PIT. 
puerique parentum 

Blanditiis facile ingenium fregere superbum 

‘‘ Tunc et amicitiam ceeperunt jungere” habentes 

Finitima inter se, nec ledere nec violare. 

Et pueros commendarunt muliebreque seclum 

Vocibus et gestu cum balbe significarent 

IMBECILLORUM FsSE £QUUM MISERIER OMNIUM. 

| Lucret. lib. v. 1. 1010—1022. 

+ The introduction to the first book of Aristotlt’s Politics is the best demon- 
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in a higher spirit of philosophy have never once deigned to stir. 
If our principles be just, the origin of government must have been 
coeval with that of mankind; and as no tribe has ever yet been 
discovered so brutish as to be without some government, and yet 
so enlightened as to establish a government by common consent, 
it is surely unnecessary to employ any serious argument in the 
confutation of a doctrine inconsistent with reason, and wholly un- 
supported by experience. But though all inquiries into the ori- 
gin of government be chimerical, yet the history of its progress is 
amusing and instructive. The various stages through which it 
passed from savage independence, which implies every man’s 
power of injuring his neighbour, to legal liberty, which consists 
in every man’s security against wrong; the manner in which a fa- 
mily expands into a tribe, and tribes coalese into a nation; in 
which public justice is gradually engrafted on private revenge, 
and temporary submission ripened into habitual obedience; form 
a most important and extensive subject of inquiry, which compre- 
hends all the improvements of mankind in police, in judicature, 
and in legislation. rie 

I have already intimated to the reader that the description of 
liberty which seems to me the most comprehensive, is that of 
security against wrong. Liberty is therefore the object of all go- 
vernment.. Men are more free under every government, even 
the most imperfect, than they would be if it were possible for them 
to exist without any government at all: they are more secure from 
wrong, more undisturbed in the exercise of their natural powers, and 
therefore more free, even in the most obvious and grossest sense of 
the word, than if they were altogether unprotected against injury 
from each other.* But as general security is enjoyed in very 
different degrees under different governments, those which guard 
it most perfectly, are by way of eminence called free. Such go- 
vernments attain most completely the end which is common to 
all government. A free constitution of government and a good 
constitution of government are therefore different expressions for 


the same idea. 


stration of the necessity of political society to the well-being, and indeed to the 
very being, of man, with which I am acquainted. Having shown the circum- 
stances which render man necessarily a social being, he justly concludes, * Kas 


OTs evOgmce pucs: ronilincy Swor.” Arist. de Rep. lib. i. 
The same scheme of philosophy is admirably pursued in the short, but invalua- 


_ ble fragment of the sixth book of Polybius, which describes the history and re- 


volutions of government. 
* J have never pretended to offer this description of liberty as a logical definition. 


According to my principles it would be folly to attempt logical definitions of po- 
litical terms. The simple and original notion of liberty is, doubtless, that of the 
absence of restraint. Now if men are restrained in fewer actions by govern- 
ment than they would be by violence in the supposed state of nature; if they 
are always less restrained in proportion as they are more secure; it will follow, 
that security and liberty must always practically coincide; that the degree of. — 
security may always be considered as a test of the degree of liberty, and that 
for all practical purposes one of these words may constantly be substituted for the 


other. 
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Another material distinction, however, soon presents itself. In 


most civilized states the subject is tolerably protected against 
gross injustice from his fellows.by impartial laws, which it is the — 
manifest interest of the sovereign to enforce. But:some common- 
wealths are so happy as to be be founded on a principle of much 
more refined and provident wisdom.,. ‘The subjects of such com- 
monwealths are guarded not only against the injustice of each 
other, but (as far as human prudence can contrive) against op- 
pression from the magistrate. _ Such states, like all other extraor- 
dinary examples of public or private excellence and happiness, are 
thinly scattered over the different ages and countries of the world. 
In them the power of the sovereign is limited with so exact a 
measure, that his protecting authority is not weakened. Such a 
combination of skill and fortune is not often to be expected, and 
indeed never can arise, but from the constant though gradual ex- 
ertions of wisdom and virtue, to improve a long succession of 
most favourable circumstances. ; 

There is indeed scarce any society so wretched as to be desti- 
tute of some sort of weak provision against the injustice of their 
governors. Religious institutions, favourite prejudices, national 
manners, have in different countries, with unequal degrees of force, 
checked or mitigated the exercise of supreme power. © The pri- 
vileges of a powerful nobility, of opulent mercantile communities, 
of great judicial corporations, have in some monarchies approach- 
ed more near to a control on the sovereign. Means have been 
devised with more or less wisdom to temper the despotism of an 
aristocracy over their subjects, and in democracies to protect the 
minority against the majority, and the whole people against the 
tyranny of demagogues. But in these unmixed forms of govern- 
ment, as the right of legislation is vested in one individual or in 
one order, it is obvious that the legislative power may shake off 
all the restraints which the laws have imposed on it. All such 
governments, therefore, tend towards despotism, and the securi- 
ties which they admit against misgovernment are extremely feeble 
and precarious. The best security which human wisdom can de- 
vise, seems to be the distribution of political authority among dif- 
ferent individuals and bodies, with separate interests and separate 
characters, corresponding to the variety of classes of which ciyil 
society is composed, each interested to guard their own order 
from oppression by the rest; each also interested to prevent any 
of the others from seizing on exclusive, and therefore despotic 
power ; and all having a common interest to co-operate in carry- 
ing on the ordinary and necessary administration of government. 
If there were not an interest to resist each other in extraordinary 
cases, there would not be liberty. If there were not an interest 
to co-operate in the ordinary course of affairs, there could be no 
government. The object of such- wise institutions which make 
_ the selfishness of governors a security against their injustice, is to 
protect men against wrong both from their rulers and their fel- 
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lows. Such governments are, with justice, peculiarly and em- 
phatically called free; and in ascribing that liberty to the skilful 
combination of mutual dependance and mutual check, I feel my 
own conviction greatly strengthened by calling to mind, that in 
this opinion I agree with all the wise men who have ever deeply 
considered the principles of politics ; with Aristotle and Polybius, 
with Cicero and Tacitus, with Bacon and Machiavel, with Mon-— 
tesquieu and Hume.* It is impossible in such a cursory sketch 
as the present, even to allude to a very small part of those philo- 
sophical principles, political reasonings, and historical facts, which 
are necessary for the illustration of this momentous subject. In 
a full discussion of it I shall be obliged to examine the general 
frame of the most celebrated governments of ancient and modern 
times, and especially of those which have been most renowned 
for their freedom. The result of such an examination will be, 
that no institution so detestable as an absolutely unbalanced go- 
vernment perhaps ever existed; that the simple governments are 
mere creatures of the imagination of theorists, who have trans- 
formed names used for the convenience of arrangement into real 
polities; that, as constitutions of government approach more 
nearly to that unmixed and uncontrolled simplicity they become 
despotic, and as they recede farther from that simplicity they be- 
come free. 

By the constitution of a state, I mean “ the body of those writ- 
ten and unwritten} fundamental laws which regulate the most im- 
portant rights of the higher magistrates, and the most essential 
privilegest of the subjects.” Such a body of political laws must in 
all countries arise out of the character and situation of a people ; 


* To the weight of these great names let me add the opinion of two illustrious 
men of the present age, as both their opinions are combined by one of them in 
the following passage: “He (Mr. Fox) always thought any of the simple un- 
balanced governments bad; simple monarchy, simple aristocracy, simple de- 
mocracy ; he held them all imperfect or vicious, all were bad by themselves; 
the composition alone was good. ‘These had been always his principles, in 
which he agreed with his friend, Mr. Burke.”-—Mr. Fox on the Army Estimates, 
Sth Feb. 1790. 

In speaking of both these illustrious men, whose names I here join, as they will 
be joined in fame by posterity, when their temporary differences are forgotten in 
the recollection of their genius and their friendship, I do not entertain the vain 
imagination that I can add to their glory by any thing thatI can say. Butit is a 
gratification to me to give utterance to my feelings; to express the profound ve- 
neration with which I am filled for the memory of the one, and the warm affection 
which I cherish for the other, whom no one ever heard in public without admira- 
tion, or knew in private life without loving. — | 

} The reader will observe that I insert this word “unwritten” with a view to 
the ignorant and senseless cavils of those who contend that every country which 
has not a written constitution must be without a constitution. } ' 

t Privilege, in Roman jurisprudence, means the exemption of one individual! 
from the operation ofalaw. Political privileges, in the sense in which I employ 
the terms, mean those rights of the subjects of a free state, which are deemed so 
essential to the well-being of the commonwealth, that they are excepted from 
the ordinary discretion of the magistrate, and guarded by the same fundamental 
laws which secure his authority. , 
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they must grow with its progress, be adapted’ to its ‘peculiarities, 
change with its changes, and be incorporated into its habits. Hu- 
man wisdom cannot form such a constitution by one act, for hu- 
man wisdom cannot create the materials of which it is composed. 
The attempt, always ineffectual, to change by violence the an- 
cient habits of men, and the established order of society, so as to 
fit.them for an absolutely new scheme:of government, flows from 
the most presumptuous ignorance, requires the support of the 


most ferocious tyranny, and. leads-to consequences which its au-— 


thors can never foresee; generally, indeed, to institutions the 


most opposite to those of which they profess to seek the establish- — 


ment.* But human wisdom indefatigably employed for remedy- 
ing abuses, and in seizing favourable opportunities of improving 


that order of society which arises from causes over which we ~ 


have little control, after the reforms and amendments of a series 
of ages, has sometimes, though very rarely,} shown. itself capable 
of building up a free constitution, which is “ the growth of time 
and nature, rather than the work of human invention.”{ Such a 
constitution can only be ‘formed by the wise imitation of * the 
great innovater T1ImE,”—“ which, indeed, innovateth greatly, but 
quietly, and by. degrees. scarce to be perceived.”§ Without de- 


scending to the puerile ostentation of panegyric, upon that of 


which all mankind confess the excellence, I ‘may observe, with 
truth and soberness, that a free government not only establishes 


an universal security against wrong, but that it also cherishes: all. 


the noblest powers of the human mind; that it tends to banish 
both. the mean and the ferocious vices ; that it improves the na- 
tional character to which it is adapted, and out of which it grows; 
that its whole-administration is a practical school.of honesty and 
humanity ;'in which the social affections, expanded imto public 
spirit, act through a wider sphere and are moved by a more pow- 
erful spring. “ " 


* See an admirable passage on this subject in Dr. Smith’s Theory of Moral ; 


Sentiments, vol. ii. p. 101—112. in which the true doctrine of reformation is 
laid down with singular ability by that eloquent and philosophical writer.—See 
also Mr. Burke’s speech on economical. reform; and Sir M. Hale on the amend- 
ment of laws, in the collection of my learned and most excellent friend, Mr. 
Hargrave, p. 248. : 


+ Pour former un gouvernement modere, il faut combiner les puissances, les 


regler, les temperer, les faire agir, donner pour ainsi dire un lest a Pune pour 


la mettre en etat de resister a une autre, c’est.un chef d’ceuvre de legislation, 


que le hazard fait rarement, et que rarement on laisse faire ala prudence. Un 
gouvernement despotique au contraire saute pour ainsi ‘dire aux yeux; il est 
uniforme partout ; comme il ne faut que des passions pour l’etablir tout le onde 
est bon pour cela:— Montesquieu, De l’Esprit des Loix, liv, v. c. 14. 

{1 quote this passage from Bishop Shipley’s beautiful account of the English 
constitution (Shipley’s Works, vol. ii. p. 112,) one of the finest parts of a writer, 
whose works I cannot help considering as the purest and most faultless model of 
composition that’ the present age.can boast. Greater vigor and splendor may be 
found in others; but so perfect a taste, such chaste and modest elegance, it will, 
I think, be hard to discover in any other English writer of this reign. 

§ Lord Bacon, Essay xxiy. Of Innovations. 
VOL, I. NO. IIT, 3B 
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[ shall conclude what I have to offer on government, by an ac- 
count of the constitution of England. I shall endeavour to trace 
the progress of that constitution by the light of history, of laws, 
and of records, from the earliest times to the present age; and te 
show how the general principles of liberty, originally,common to 
it, with the other Gothic monarchies of Europe, but in other 
countries lost or obscured, were in this more fortunate island pre- 
served, matured, and adapted to the progress’ of civilization. I 
shall attempt to exhibit this most complicated machine, as our his- 
tory and our laws show it in action; and not as some celebrated 
writers have most imperfectly represented it, who have torn outa 
few of its more simple springs, and, putting them together, mis- 
call them the British constitution. So prevalent, indeed, have 
these imperfect representations hitherto been, that I will venture 
to affirm, there is scarcely any subject which has been less treated 
as it deserved, than thé government of England. Philosophers 
of great and merited reputation®* have told us that it consisted of 
certain portions of monarchy, aristocracy, and democracy ; names 
which are, in truth, very little applicable, and which, if they were, 
would as little give an idea of this government, as an account of 
the weight of bone, of flesh, and of blood in a human body, would 
be a picture of a living man. Nothing but a patient and minute 
investigation of the practice of the government in all its parts, 
and through its whole history, can give us just notions on this im- 
portant subject. If a lawyer, without a philosophical spirit, be 
unequal to the examination of this great work of liberty and wis- 
dom, still more unequal is a philosopher without practical, legal, 
and historical knowledge ; for the first may want skill, but the se- 
cond wants materials. The observations of Lord Bacon on poli- 
tical writers, in general, are most applicable to those who have 
giveh us systematic descriptions of the English constitution. 
** All those who have written of governments have written as phi- 
Josophers, or as lawyers, and none.as statesmen. As for the phi- 


‘losophers, they make imaginary laws for imaginary. common- 


wealths, and their discourses are as the stars, which give little 
light because they are so high.”— Hac cognitio ad viros civiles 
proprie pertinet,” as he tells us in another part of his writings ; 
but unfortunately no experienced philosophical. British statesman 
has yet devoted his leisure to a delineation of the constitution, 
which such a statesman alone can practically and perfectly know. 
In the discussion of this great subject, and in all reasonings on 
the principles of politics, I shall labour, above all things, to avoid 
that which appears to'me to have been the constant source-of po- 
litical error: I mean the attempt to.give an air of system, of sim- 
plicity, and of rigorous demonstration, to subjects which do not 
admit them. The only means by which this could be done, was 


* The reader will perceive that I allude to Montésquieu, whom I never 
without reverence, though I shall presume to criticise his account of a govern- 
ment which he only saw at a distance. 
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by referring to a few simple causes, what, in truth, arose from 


immense and intricate combinations, and successions of causes; 
The consequence was very obvious. _The system of the theorist, 
disencumberéd from all regard to the.real nature of things, easily 
assumed an air of speciousness. It ‘required little dexterity to 
make his argument appear conclusive. But all men agreed that 
it was utterly inapplicable to human affairs. The theorist railed 
at the folly of the world, instead of confessing his own; and the 


men of practice unjustly blamed-philosophy, instead of condemn-. 


ing the sophist. Tbe reason of this constant war between spe- 
culation and practice it isnot difficult to discover. It arises from 
the very nature of political sciénce. _ The causes which the politi- 
cian has to consider are, above all others, multiplied, complicated, 


minute, subtile, and, if I-may so speak, evanescent; perpetually .. ~ 


changing their form, and varying their combinations ; losing their 
nature, while they keep their name ;. exhibiting the most diferent 
consequences in the endless ‘diversity of men and nations on whom 
they operate; in one degree of strength producing the most sig 
nal benefit ; and, under an apparently slight variation of circum- 
stances, the most tremendous mischiefs. They, admit indeed of 
being reduced to theory ;. but to a theory formed on the. most. ex- 
tensive views, of the most comprehensive and flexible principles, 
so.as to embrace all their varieties, and-to fit all their rapid trans- 
migrations ; a theory, of which the most fundamental maxim is, 
distrust in itself, and deference for’practical prudence. Only two 
writers of former times have, as far as I know, observed this ge- 
neral defect of political reasoners ; but these two are the greatest 
philosophers who have ever appeared in the world. . The first of 
them is Aristotle, who, in a passage of his Politics,* to which I 

* I have since discovered the passage or rather passages of Aristotle to which 
Talluded; I have collected several of these passages from various parts of his 


writings, that the reader may see the anxiety of that great philesopher to incul- 
cate, even at the expense of repetition, the absurdity of every attempt to culti- 


vate or teach meral philosophy with a geometrical exactness, which, in the vain ~ : 
pursuit of an accuracy which never can be more than apparent, betrays the in- 


quirer into real, innumerable, and most mischievous fallacies. : 

Tleps peev ouv Tav aoaslevoner@y, a@oross Te vraexew det, nal Bore Tivas TAY UTI; 
ide ray yogny aon te Tipe wah moray diegigas cxedov: ov yag Tay avlny axgiGerav 
des Exley dia re ror rolwv nat rr pslvouevordia tus aicbnoswc.—Arist. de Repub. lib. 
vii. cap. 7. in fine. : . 

Tay de axdiConoysav tay maduualinny ove evamacw arailileoy arr’ ev Toss fan eX ouTsY 
UAne.—-Metaphys. lib. ii, cap. ult.t ; : 

Tlerasdevuevs pag esty ers tord)oy rangiCed emiCn Tes x26" exawov yevos tp” Oooy H Te 
Teayudlos quote eridexdlas: @wagamansioy yae pasvdlas uabnualine Ts aeBavoroysrvloc 
tyodexerGus nas pilogixoy amodeters aailev.—Ethic. ad Nichom. lib. i. cap. 1. 

In tie firstof these remarkable passages he contradistinguishes morality from the 
physical sciences; in the second, from*the abstract sciences. ‘The distinction, 
though of a different nature, is equally great in both cases. Morality can nel- 
ther attain the particu/arity of the sciences which are conversant with external 
nature, nor the simplicity of those, which, because they are founded on a few 
elementary principles, admit of rigorous demonstration ; ‘but this is a subject 
swhich would require along dissertation. 1am satisfied with laying before the 

reader the authority and the reasoning of Aristotle. 


+ Compare this passage with that which is quoted in the next page from Lord Bacon. 
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cannot at this moment turn, plainly condemns the pursuit)of.a de- 
lusive geometrical accuracy in moral reasonings as the constant 
source of the grossest error. The second is Lord Bacon, who 
tells us, with that authority of conscious wisdom which belongs 
to him, and with that ey of richly -adorned ‘truth from the 
wardrobe of ‘genius, which he possessed above .a/most. all men, 
“ Civil knowledge is conversant about a subject which, above all 
others, is most immersed in matter, and_hardliest reduced to 
axiom.* 

IV. I shall.next endeavour to lay.open the general principles 
of civil and criminal laws. On this subject I may with seme con- 
fidence hope that I shall be. enabled to reason better by my ac- 
quaintance with the laws of my own country, which it is the bu- 
siness of my life to practise; and of which the study has by habit 
become my favourite pursuit. “Loh, 

The first principles of jurisprudence are simple maxims of rea- 
son, of which the observance, as. we know by immediate experi- 
ence, is essential to the security of men’s rights, and which per- 
vade the laws of all countries... An account of the gradual appli- 
cation of these original principles, first, to more simple, and after- 
wards to more complicated cases, forms both the history,and the 
theory of law. Such an historical account of the progress of men, 
in reducing justice to an applicable and practical system, will ena- 
ble us to.trace that chain, in which so many breaks and. interrup- 
tions are perceived by superficial observers, but which in truth in- 
separably, though with many dark and hidden windings, links to- 
gether. the security of life and property with the most minute and 
apparently frivolous formalities of legal proceeding. We shall 
perceive that no human foresight is sufficient to establish such a 
system at once ; and that, if it were so established, the occurrence 
of unforeseen cases would shortly altogether change it ; that there 
is but one way of forming a civil code, either consistent with com- 
mon sense, or that has ever been practised in any country, name- 
ly, that of gradually building up the law in proportion as the 
facts arise which it is to regulate... We shall learn to :appreciate 
the merit of vulgar objections against the subtlety and complexity 
of laws. We shall estimate the good sense and the gratitude of 
those who reproach lawyers for employing all the. powers of their 
mind to discover subtle distinctions for the prevention of injus- 
tice ;+ and we shall at once perceive that laws ought to be neither 


* This principle is expressed by a writer of a very different character from 
these two great philosophers; a writer, ‘“‘qu’on n’ appellera’ plus philosophe, 
mais qu’on appellera le plus eloquent des sophistes,” with great force, and, as 
his manner is, with some exaggeration : ! . 

‘‘ Il n’y 2 point de principes abstraits dans la politique. C’est une.science des 
caleuls, des combinaisons, et des exceptions, selon les lieux, les tems et les cir- 
constances.”—Lettre de Rousseau,au Marquis de Mirabeau. 

The second proposition is true; but the first is not a just inference from it. 

t ‘** The casuistical subtleties are not perhaps greater than the subtleties of 
rage i ; but the latter are innocent, and even necessary.” —Hume’s Essays, vol. 
it, p. 558. 
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more simple nor more complex than the state of society which they 
are to govern, but.that they ought, exactly to correspond to it. Of 
the two faults, however, the excess of simplicity would certainly be 
the greatest ; "for laws, more complex than are. necessary, would 
only produce embarrassment : : whereas laws‘more simple than the 
affairs which they regulate would occasion a defect of. justice. 
More understanding* has, perhaps, been in this manner exerted 
to fix the rules of life than in any other science ; and it is certain- 
ly the most honourable occupation of the understanding, because = 
it is the’ most immediately subservient. to general safety and com- 
fort. There is not, in my opinion, in the whole*cempass of hu- 
man_affairs, so noble a spectacle as that which is displayed in the ; 
progress of jurisprudence: where we may contemplate the cau- — ™ 
tious and unwearied exertions of a succession of wise men through | _ 
a long course of ages ;. withdrawing every case as it arises from 
the dangerous power of discretion, and subjecting it to inflexible 
rules ; extending the dominion of justice and reason; and gradu- 
ally contracting, within the narrowest possible limits, the domain 
of brutal force and of arbitrary will. This subject has been treated 
with such dignity by.a writer who is admired. by all mankind for =~ 
his eloquence, but who ‘is, if possible, still more admired by all ~ 
competent judges for his .philosophy; a writer of whom I may =| 
justly say, that he was’ “gravissimus et dicendi et intelligendt ~ 
auctor et magister ;” that I cannot refuse myself the gratification 

of quoting his words :—“*’The science of jurisprudence, the pride 

of the human intellect, which, with all its defects, redundancies, and 
errors, is the collected reason of ages combining the principles of 
original justice with the infinite variety of human concerns.’’} 

I shall: exemplify the progress of law, and illustrate those prin- 
ciples of universal justice on which it is founded, by a compara- 
tive review of the two greatest civil codes that have been hitherto 
formed—those of Rome} and of F-England ;§ of their agreements 4 


—_ 


* *‘ Law,” said Dr. Johnson, ‘‘is the science in which the greatest powers of _— 
understanding are applied to the greatest number of facts.” Nobody, who is 
acquainted wi with the variety and multiplicity of the subjects of jurisprudence, and 
with the prodigious powers. of discrim:nation employed upon Gey can doubt the 
truth of this observation. - ,. 

+ Burke’s Works, vol. iii. p. 134. , 

t It may perhaps not be disagreeable to the reader to ‘fina hei the passage of 
Leibnitz, to which I have referred in the former editions of the Discourse. 
‘“‘ Czeteroquin ego Digestorum Opus vel potius auctorum unde excerpta sunt la- 

‘bores admiror, nec quidquam vidi sive rationum pondere sive dicendi nervos 
spectes quod magis accedat ad mathematicorum laudem.”—Leibnitz Op. vol. 
iv. p. 254. v, 

§ On the intimate connexion of these two codes, let us hear the words of Lord | 
Holt, whose name never can be pronounced without veneration, as long as wis-” 
dom and integrity are revered among mien :—Inasmuch as the laws of all na- 
tions are doubtless raised out of the ruins of the civil law, as all governments are 
sprung out of the ruins of the Roman empire, it must be owned that the principles 
of our law are borrowed from the civil law, therefore grounded upon the same rea- 
son in many things.”’—12 Mod. 482, 
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and disagreements, both in general provisions, and in some of the 
most important parts of their minute practice. In this part of the 
course, which I mean to pursue with such detail as to.give a view 
of both codes, that may, perhaps be sufficient for the purposes of 
the general student,* { hope to convince him that the laws of ci- 
vilized nations, particularly those of his own, are a subject most 
worthy’ of scientific curiosity ; that principle and system. run 
through them even to the minutest particular, as really, though 
not sO apparently, as in other sciences, and are applied to pur- 
poses.more important than in any other science. ill it be. pre- 
sumptuous to express a hope, that such an inquiry may. not be al- 
together an useless introduction to that larger, and more detailed 
study of the law of England, which is the duty of those who are 
to profess and practise that law? , 

In considering the important subject of criminal law, it will be 
my duty to found,.on a regard to the general safety, the right. of 
the magistrate to inflict punishments, even the most severe, if 
that safety cannot be effectually protected by the example of infe- 
rior punishments. It will be a more agreeable part of my office to. 
explain the temperaments which Wisdom as well as Humanity, pre- 
scribes in the exercise of that harsh right, unfortunately..so essen- 
tial to the preservation of human society. I shall collate the pe- 
nal codes of different nations, and gather together the most accu- 
rate statement of the result of-experience with respect to the efficacy 
of lenient and severe punishments,; and I shall endeavour to as- 
certain the principles on which must be founded both the propor- 
tion and the appropriation of penalties to crimes. | . 

As to the law of criminal proceeding,{ my labour will be very 
easy ; for on that subject an English lawyer, if he were to deli- 
neate the model of. perfection, would find that, with few excep- 
tions, he ‘had transcribed the institutions of his own country. 
The whole subject of my lectures, of which I have now given 


- the outline, may.be summed up in the words of Cicero :—‘ Na- 


tura enim jyris explicanda est nobis, eaque ab hominis repetenda 
natura ; considerande leges’ quibus civitates regi debeant ; tum 
heec tractanda que composita sunt et descripta, jura “et -jussa po- 
pulorum ;°in quibus NE NOSTRI QUIDEM POPULI LATEBUNT QUz 
VOCANTUR JuRAciIVviLIaA.”’—Cic. de Leg. lib. bc. 5. 

V. The next great division of the subject is the law of na- 
tions, strictly and properly so called. I have already hinted at 


_ the general principles on which this law is founded.. They, like 


all the principles of natural jurisprudence, have been more happily ' 


: + } 

* On acloser examination, this part of my scheme has proved impracticable 
in the extent which I have here proposed, and within the short time to which I - 
am necessarily confined. A general view of the principles of law, with some 
illustrations from the English‘and Roman codes, is all that I can compass. 

+ By the “ Law of criminal proceeding,” 1 mean those laws which regulate 
the trial of men accused of crimes, as distinguished from penal law, which fixes 


the punishment of crimes. 

















Nature and Nations. 


cultivated, and more generally. obeyed, in some ages and countries 
than in re * Si and, like them; are: susceptible ofe great variety: in 
their application, trot the character and’ usages of nations. [I 
shall consider these principles in the gradation of those which are 
necéfsary to .any tolerable intercourse between nations: those 
which are essential to ‘all well-regulated and mutally advantageous 
intercourse; and those -which’are highly conducive to the preser- 
vation of a mild and friendly intercourse between civilized states, 
Of the first class, every understanding acknowledges the necessi- 
ty, and some traces.of a faint reverence for them are discovered 
even among the most barbarous tribes ; ‘of the second, every well- 
informed man perceives the important use, and they has- gene- 
rally been respected by all polished nations ; of the third, the” 
“great benefit may be read in the history of modern Europe, where 
alone they have been carried tovtheir fall il perfection. In_ unfold- 
ing the first and second class of principles, I shall naturally be led 
to give-an account of that law of nations, which, in greater or less 
perfection, regulated the intercourse of savages, of the Asiatic 
empires, and of the ancient republics.: ‘The third brings me to the 
consideration of the law of nations, as it is now acknowledgéd in 
Christendom. From the great extent of the subject, and the par- 
ticularity to which, for reasons dlready given, T must here de- 
scend, it is ‘impossible for me, within any moderate compass, ‘to 
give even an outline of this part of the course. ‘It comprehends, 
as every reader will perceive, the principles of national indepen- 
dence, the intercourse of nations in peace, the privileges of em- 


bassadors and inferior ministers, the commerce of private subjects, ) 


the grounds of just war, the mutual duties of belligerent and neu- 
tral powers, the limits of. lawful hostility, the ri His of conquest, 

the faith to be 6bserved in warfare, the force of an armistice, of 
safe-conducts and passports, the nature and obligation of alliances, 
the means of negotiation, and the authority and interpretation of 
treaties of peace. All these, and many other most important and... 


complicated subjects, with all the variety of moral reasoning, and ~ 4 


historical examples, which is necessary to illustrate them, must, 


be fully examined in this part of the lectures, in which I shall en- ~ 


deavour to put together a tolerably complete practical system of 
the law of nations, as it has for the last two centuries been recog- 
nised in Europe. 

“* Le droit des gens est naturellement fondé sur ce principe ; que 
les diverses nations doivent se faire, dans la paix, le plus de bien, 
et dans la guerre le moins de mal, qu’il est possible sans nuire a 
leurs veritables interets. 

“Tobjet de.la guerre c’est la victoire ; celui de la victoire la 
conquete ; celui de la conquete la conservation. De ce principe 
et du precedent, doivent ‘deriver toutes les loix qui forment /. 
droit des gens; 

“ Toutes les nations ont un droit des gens; les Jroguois meme 
qui mangent leur prisonniers en ont un. Ils enyoient et recoivent 
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des embassades ; ils connoissent les droits de la guerre et de la 
paix: le mal est que ce droit des gens n’est pas fondé sur les 
vrais principes.”—De /’Esprit des Loix, liv. i. c. 3. 

VI. As an important supplement to the practical system of our 
modern law of nations, or rather as a necessary part of it, Ishall 
conclude with a survey of the diplomatic and conventional law of 
Europe; of the treaties which have materially affected the distri- 
bution of power and territory among the European states; the 
circumstances which gave rise to them, the changes which they 
effected, and the principles which they introduced into the public 
code of the Christian commonwealth. In ancient times the know- 
ledge of. this conventional law was thought one of the greatest 
praises that could be bestowed on a name loaded with all the ho- 
nours that eminence in the arts of peace and war can confer : 

‘“* Equidem existimo, judices, cum in omni genere ac varietate 
artium, etiam illarum, que sine summo otio non facile discuntur, 
Cn. Pompeius excellat, singularem quandam laudem ejus et pree- 
stabilem esse scientiam, in faderibus, practionibus, conditionibus, 
populorum, regum, exterarum nationum : in universo denique belli 
jure ac pacis.”—Cic. Orat. pro L. Corn. Balbo, c. 6. 

Information on this subject is scattered over an immense. va- 
riety of voluminous compilations ; not accessible to every one, 
and of which the perusal can be agreeable only to very few. Yet 
so much of these treaties has been embodied into the general law 
of Europe, that no man can be master of it who is not acquainted 
with them. The knowledge of them is necessary to negotiators 
and statesmen ; it may sometimes be important to private men in 
various situations in which they may be placed ; it is useful to all 
men who wish either to be acquainted with modern history, or to 
form a sound judgment on political measures. I+shall endeavour 
to give such an abstract of it as may be sufficient for some, and 
a convenient guide for others in the farther progress of their stu- 
dies. The treaties, which I shall more particularly consider, will 
be those of Westphalia, of Oliva, of the Pyrenees, of Breda, of 
Nimeguen, of Ryswick, of Utrecht, of Aix-la-Chapelle, of Paris 
(1763,) and of Versailles (1783.) I shall shortly explain the other 
treaties, of which the stipulations are either alluded to, confirm- 
ed, or abrogated in those which I consider at length. I shall 
subjoin an account of the diplomatic intercourse of the European 
powers with the Ottoman Porte, and with other princes and states 
who are without the pale of our ordinary federal law ; together 
with a view of the most important treaties of commerce, their 
principles, and their consequences. 

As an useful appendix to a practical treatise on the law of na- 
tions, some account will be given of those tribunals which in dif- 
ferent countries of Europe decide controversies arising out of that 
law ; of their constitution, of the extent of their authority, and of 
their modes of proceeding ; more especially of those courts which 
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are peculiarly appointed for that. purpose by the laws of Great 
Britain. 

Though the course, of which I have sketched the outline, may 
seem te comprehend so great a variety of miscellaneous subjects, 
yet they are all in reality closely and inseparably interwoven. Ihe 
duties of men, of subjects, of princes, of lawgivers, of magistrates, 
and of ststes, are all of them parts of one consistent system of 
universal morality. Between the most abstract and elementary 
maxim of moral philosophy, and the most complicated controver- 
sies of civil or public law, there subsists a connexion which it will 
be the main object of. these lectures to trace. The principle of 
justice, deeply rooted in the nature and interest of man, pervades 
the whole system, and is discoverable in every part of it, even to 
its minutest ramification in a legal formality, or in the construc- 
tion of an article in a treaty. 

I know not whether a philosopher ought to confess, that in his 
inquiries after truth he is biassed by any consideration ; even by 
the love of virtue. But I, who conceive that a real philosopher 
ought to regard truth itself chiefly on account of its suoserviency 
to the happiness of mankind, am not ashamed to. confess, that I 
shall feel a great consolation ‘at the conclusion of these lectures, 
if, by a wide survey and an exact examination of the conditions 
and relations of human nature, I shall have confirmed but one in- 
dividual in the conviction, that justice is the permanent interest of 
all men, and of all commonwealths. To discover one new link 
of that eternal chain by which the Author of the universe has 
bound together the happiness and the duty of his creatures, and 
indissolubly fastened their interests to each other, would fill my 
heart with more pleasure than all the fame with which the most 
ingenious paradox ever crowned the most eloquent sophist. 

I shall conclude this Discourse in the noble language of two 
great orators and philosophers, who have, in a few words, stated 
the substance, the object, and the result of all morality, and polli- 
tics, and law. 

“‘ Nihil est quod adhuc de republica putem dictum, et quo pos- 
sim lungius progredi, nisi sit confirmatum, non modo falsum esse 
illud, sine injuria non posse, sed hoc verissimum, sine summa jus- 
titia rempublicam regi non posse.” —Ciec. Frag. lib. ii. de Repub. 

“ Justice is itself the great standing policy of civil society, and 
any eminent departure from it, under any circumstances, lies un- 
der the suspicion of being no policy at all.”—Burke’s Works, vol. 
lii, p. 207. 
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Opinion of Ffohn Woodward, Esq. of the city of New-York, in the 
case of the St. Michaels and cargo, of Baltimore, vs. the king 
of Holland, (now styled the king of the Netherlands.) Involving 
a view of the legal effect of recent events upon the continent of 
Europe, especially as they relate to the rights and losses of neu- 
tral merchants, as connected with the change of dynasties on that 
continent, 


CASE STATED. 


Tue St. Michaels sailed from the port of Baltimore, on the 25th 
of February, 1810, for Tonningen, laden with 175 hhds. of prime 
Maryland tobacco, 15 hhds. tobacco stems, and a parcel of hhd. 
staves: this being the whole of her cargo, and being, at the time 
of her sailing, and ever after, remaining the joint property of a 
mercantile house, all resident in Baltimore, and constituted of 
native citizens of the United States, who had done no act in.any 
“he to impugn or alter their respective allegiance to the United 

tates. 

At about the 1st of April, of the same year, the St. Michaels 
put into the Texel in distress, not being able to keep the sea; when 
she was taken possession of by the order of thy king of Holland, 
and a Dutch military guard placed on board, at'the charge of the 
owners of the vessel and cargo. Soon afterwards, the cargo was 
ordered, by the government of Holland, up to Amsterdam, and 
there placed in the king’s stores, subject to the disposal of the gov- 
ernment of France, in conformity with, and pursuance of the 
tenth article of a secret treaty, concluded between the king of 
Holland and the emperor of France, dated the 16th of March, 
1810, and which article is in the following words, to wit:— 

‘** All merchandize, imported by American vessels, that have 
‘arrived in the ports of Holland, since the 1st of February 
** 1809, shall be sequestered and made over to France, in order 
“to her disposing thereof according to circumstances, and the 
“* state of her political relations with the United States.” 

This treaty, and the article in question, were kept secret at the 
time of the seizure, not having been promulgated in any shape, 
or stated to the party injured as the cause of seizure, or was any 
cause stated. The cargo of the St. Michaels was accordingly sold 
at public auction, on the 20th of November, 1810, under a decree 
of the emperor of France, dated the 8th of the same month, for 
the benefit of his treasury, and after Holland had been united to 
that empire. The amount of sales is about 70,000 dollars, but the 
actual market value of the cargo and vessel, with interest, is about 
165,000 dollars. 

OPINION. 


The first question is, as to the authority of the goverament of 
Holland to commit this act of seizure and final appropriation of 
the property to the use of France. 
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For a justification of this act we resort in vain to the principles 
and usages of national law. In the eye of. that law and usage, it 
can appear in no light but as an act of naked and wanton violence, 
aggravated by the strict neutrality and innocence of the party 
agprieved. 

The next question will be, how far the secret article of the treaty 
between the emperor of France and the king of Holland, justified 
the act in question? 8 

It is clear, that two nations are incompetent, by a secret article 
of a treaty, between themselves, radically to affect the rights of a 
third power not privy to that secret article, in points not provided 
for in the rules of national right, 

This article goes not only radically to affect the rights of Ame- 
rican merchants, but to the annihilation of their character as such, 
in the pofts of Holland, and the total destruction of their right of 
property. Those two sovereignties were therefore incompetent 
to form an article of this character so as to bind American citizens, 
or their government, by whom their respective injuries, in such 
cases, are supposed to be represented. A corollary of this con- 
clusion will be, the assignment of the same character to the secret 
article of the treaty as has just been given to the act of seizure. 

To support, by authority, a doctrine so obvious, would be to 
shock the ear of the tribunal to whom it might be addressed. I 
take it for granted, therefore, that the former king of Holland, 
committed this act, to answer the then policy of Holland and 
France, without a reference to national obligation. 

The next, and the only question which strikes me, as of any im- 
portance, is, as to the liability of the present king of Holland, to 
make indemnification for the acts of his predecessor. 

Lewis Bonaparte was either king de jure, or king by usurpation, 
or de facto,—and under either of those principles, lam of opinion, 
that the present king of Holland is liable to the parties aggrieved, 
in this particular case. 

If king de jure, the present king, who also claims by the 
same principle, is responsible and liable for his acts, as this is the 
highest ground of sovereignty which a monarch can claim, and 
when established, must bind the present king of Holland, as long 
as he hold to the legitimacy of his own crown. For there are 
certain consecrated principles of national law, which have no re- 
lation to the disputes of those two particular monarchs, and which 
are too closely interwoven with the rights of ‘sovereignty, to be 
safely dispensed with by any ruling power: 

I am of opinion, that Lewis Bonaparte was king de jure, from 
the commencement of his reign. 

In examining this part of the subject, I shall confine myself to 
such principles and facts as were antecedent, simultaneous, or im- 
mediately connected with the accession of this monarch to the 
throne. The facts of a subsequent date, belong to a different 
branch of this inquiry. 
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The inception of the independence, or separation of Holland 
from its ancient dynasty, the house of Orange, was in 1795; when 
the nation, obviously transiding to the principles then actuating 
the French republic, and apparently determined to change its form 
of government, the stadholder, from calculations of safety, or 
solicy, abdicated his power and fled to England. The nation, 
Fading itself without a head, radically overturned its former gov- 
ernment, by adopting a written republican constitution, under the 
style of the ** Batavian Republic.” The directory of three, who 
possessed the exclusive executive power, concluded a treaty of 
alliance with the French republic, and were represented at the 
French court by Mr. Schemelpennic, as the ambassador of Hol- 
land. Some time afterwards this written constitution was changed, 
and the government placed in the hands of a directory of five; 
and some time after this, a further change took nlace,#by which 
the government was placed in a directory of twelve, Some time 
after, a further change took place, by which the government was 
i0dged in a single individual, under the title of Grand Pensionary, 
and Mr, Schemelpennic was called to this title. He held his 
power but a short period; after which the nation changed their 
form of government to that of a monarchy; and Lewis Bonaparte 
was called to the throne. The more minute details of those oc- 
currences are left to the memorialists. 

As far as respected the stadholder, or the ancient power of 
Holland, those acts and changes were perfectly adverse and inde- 
pendent, and so remained up to the accession of Lewis Bonaparte. 
The government had long been under a prescribed public constitu- 
tion, and all its organic functions in full and deliberate exercise. 
The stadholder had done no public or operative act towards the 
reclamation of his power. 

A diplomatic, commercial, or consular recognition of the new 
government of Holland had taken place, in a greater or less degree, 
on the part of England, and some of the principal powers on the 
continent. 

This abdication from the power and territory of Holland, from 
whatsoever motive, on the part of the stadholder, justified the 
nation in forming a government for itself. The question of re- 
storing himself to power was with himself; but the legitimacy of 
the intermediate form of government, particularly as to other 
nations, their subjects or citizens, cannot be questioned: other- 
wise the nation must be torn by its own convulsions; separate, or 
await the issue of a foreign conquest.* 


* Pufendorf, book vii. chap. 7, sect. 4, 5, 6, 7,9; and Barbeyrac’s Notes.— 
Hobbes Leviath, chap. 21. Vattel, book i. chap. 17, sect. 200—202. Ib book 
ii. chap. 12, sect. 197. Martin’s Law of Nations, book iii. chap. 2, sect. 10. 
Pufendorf, book vii. chap. 3, sect. 9; and Barbeyrac’s Notes. Grotius, lib. i. 
chap. 3, sect. 8; and Barbeyrae’s Notes, on this section. Ib. chap. 4, sect. 7: 
read the whole of this section with Barbeyrac’s Notes uponit. Ib. chap. 4, sect. 
#, and Barbeyrac’s Notes en thissection. Ib. chap. 4, sect. 9, as to the effect of 
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But, independent of this abdication, the nation, under its then 
circumstances, possessed an inherent right of forming a new con- 
stitution of government. Its situation was overawing and perilous. 
The great autocrat of arms and empire was near them; his wing 
overshadowed them; the beaks of his eagles were in view—and 
in their stadholder they had no protector. 

It was that radical and last resort of nations which has not its 
authority in the phrensy of revolution—but in the deep founda- 
tions of necessity. The nation, even in a state of revolt, is not to 
be lost as such because its head cannot protect them. It has the 
right, with all animate creation, to struggle for its existence, and 
seek the best_possible good.* 

It may be owing to this right that the present prince has been 
enabled to re-establish the power of his ancestors: for, had the 
nation slept, and the conqueror visited the country with a loose 
and despoiling hand, its identity might have been destroyed, its 
population scattered over the earth, and, upon the return of the 
ancient regzme, no people found who could or would.call the pre- 
sent prince a descendant of their ancient rulers. ‘ This state of 
things is vividly depicted by some of the wisest and best of czvi/zans.t 

There can be no doubt but that the erection of the Batavian 
republic was accompanied with the formal sanction of the strength, 
wisdom and influence of Holland; and, if so, it was rightfully es- 
tablished; and other powers, even allies, had nota right to inter- 
fere, or question the legitimacy of the government.t 

Thus was the origin of the Batavian republic consecrated by law, 
justice and necessity. ‘ 

But the proof of the legitimacy of this republic may be carticll 
to a climacteric which will satisfy demonstration itself. The acts 
of confirmation which this republic received, for a series of time 
after its establishment, will clasp the lip of opposition, and silence 
the most fastidious advocate of legitimate power. 

[I will not rest on the treaty of alliance between the Batavian 
republic and I’rance, which took place shortly after the formation 
of this republic; although, from every established principle, the 
alliance of so powerful a nation placed the Batavian republic in a 
state of actual and physical independence, which can fall to the 
lot of few nations claiming this character. The aid which the 


abdication. See also Barbeyrac’s Notes on this secticn, and to which note Van 
der Muelen assents. Ib. chap. 4, sect. 11, and “arbeyrac’s Notes on this sec- 
tion, which are very full. Ib. sect. 13, and Barbeyrac’s Notes on this section. 


* Pufendorf, book vii. chap. 7, sect. 4, and Barbeyrac’s Notes. 

+ Pufendorf, with Barbeyrac’s Notes, book vii. chap. 11. sect. 8, 9. Grotius, 
lib. ii. chap. 9, sect. 3 a v. and Barbeyrac’s Notes, on the several sections on this 
head. 

t Martin’s Law of Nations, book iti. chap. 2, sect. 3and 4. Ib. book iii. 
chap. 2, sect. 8, 9, 10, and Notes, refering to important events confirmili this 
principie. Vattel, book i iv. chap. 5, sect 68—9. Ib. book it. cha». 12, sect. 
196—7. Ib. book iii. chap. 18, sect. 296. Pufendort, book vii. chap. 5, sect. 9, 
and Barbeyrac’s Notes. | 
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Batavian republic obtained from France, and the sanction she ag- 
quired by this alliance, it wiil be admitted by the civilian, cannot 
be involved in the definition of national independence, so as to 
impair that independence as applied to a question of this nature. 
For, if it were material, zndependence would not rest on principle, 
but the contrast of power. There are few states whose existence 
does not indirectly depend upon their relation or alliance with 
others. A treaty of alliance, or of protection—the receiving of 
aid, and a weaker state being even tributary to a superior state, 
have not been considered as impairing the sovereignty or indepen- 
dence of the inferior state, so long as it preserves an internal con- 
stitution of its own.* Holland did not pass under the dominion 
of France until after the abdication of Lewis Napoleon. 

But there is an event confirming the Batavian republic, of high 
authority. The treaty of Berlin, in 1796, between France and 
Prussia, provides and establishes the principalities of Wurtzburgh 
and Bambergh as a full indemnity to the stadholder for the loss 
of his power and dominion; and this indemnity was received by 
his highness, and was, with the previous lapse of time, a virtual 
renunciation of his power, as far as relates to the legitimacy of 
Lewis Napoleon’s power at that time, for the purposes of this 
question.{ The full recognition of the Batavian republic is to be 
seen in this act; and, also, the must formal extinguishment of the 
stadholder’s claim. 

It is conceived that the treaty of Amiens, concluded on the 
27th of March, 1802, between Great Britain, France, Spain, and 
the Batavian republic, is highly authoritative to this point, 

By the first article, and which is a recognition of the Batavian 
republic by that title, the contracting parties reciprocally declare, 
and guarantee to each other, a perpetual peace.. The third and 
fourth articles embrace acts of restoration by his Britannic Ma- 


jesty to the Batavian republic, of high importance—and particu- 


larly that of the Cape of Good Hope. 

By the fifth article, his Britannic majesty receives from the 
Batavian republic, in full possession and sovereignty, all the pos- 
sessions and establishments of that republic, in the island of Cey- 
lon, which belonged, “‘before the war, to the republic of the United 
Provinces, or to its East India Company.” In this last act is to 
be seen the extinguzshment of the United Provinces. Here are, 
then, two of the highest acts of cession and sovereignty, and a 


* Grotius, lib. i. chap. 3, sect..7, and Barbeyrac’s Notes on this section. Ib. 
sect. 21; read the whole of this section, and Barbeyrac’s Notes on it. Ib. sect. 
22, as to tributary confederates. See also Barbeyrac’s Notes on this section. 
Vattel, book i. chap. 1, sect. 4, 5, 6, 7,8. Ib. chan. 16, sect. 192. Hertius de 
specialibus Romano Germ. Imperii. Repusb. &c. sect. 34, vol. 11. of his comment. 
et opusc. and his Pareemice Juris Germanici, lib. ii. chap. 5. Proculus’ Opinion, 
Digest xtrv. Tit.xv. De Captives et Postlimn, &c. Leg. vm. sect. 1. Thucy- 
dides, lib. i. chap. 19. Ed. Oxon. Justin, lib. xliti. chap. 5. Val. Max. lib. v. 
chap. 2. . 

+ Martin’s Law of Nations, bool ili. chap. 3, sect. 10. 
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complete termination of the war between the Batavian republic and 
the highest sovereigns of the earth; and that very sovereign, to 
whom the stadholder had fled for an asylum—in whose dominions 
he then was—and to whom, and to whom oz/y, it might be said he 
looked for a continuance of the war, or a restoration of his rights. 

It may also, with justice, be said, that the Batavian repub- 
lic did not rest, for its independence, on the wi// of those high 
contracting sovereigns; but, on the contrary, met them as an equal 
party, and experienced from them a spontanevus recognition of 
its title and power. It will be observed that all those acts are 
strictly adverse to the rights and pretensions of the stadholder, and 
assign to his, situation, in the language of civilians, that kind of 
“* submission,” and “ extinction,” which puts an end to his right. 

The foundation of the Batavian republic, therefore, was im- 
moveably established in time; in high acts of subsequent confir- 
mation, and consecrated by seals under the authority of the 
greatest potentates on earth.* 

Now this Batavian republic, so well established, was the foun- 
dation upon which the monarchy of Lewis Bonaparte stood: it is 
the key of his power; it was the pedestal of his throne. 

Lewis Bonaparte cannot for his power be referred to a previous 
state of things. The same wii/l which created the Batavian re- 
public, created that monarch; and if the power of France be an 
objection, it was a steady column from the inception of the Bata- 
vian republic to the ascension of Lewis Bonaparte, and would 
hold as strongly against that republic as against this monarch; but 
I have shown the foundations of that Republic to have been im-_ 
moveable to all the purposes of this claim. 

The truth is, that Lewis Bonaparte came to the throne of an 
independent nation, and with the full consent of that nation. 

But it may be urged that the changes above referred to in the 
constitution of Holland, were created by the overwhelming influ- 
ence of France; that the power of Lewis Bonaparte had its onigin 
inthe French emperor; and that that emperor was an usurper. By 
my former reasoning it will be perceived, that the particular 
causes in which the changes above described may have originated, 
cannot affect the principles upon which the legitimacy of those 
changes may be supported. But independent of this reasoning, 
it would not be difficult totrace to ancient and highly authoritative 
practices, and in that regime to which the existing dynasty of 
Holland, for the prescriptive sanctions of its power, would neces- 
sarily refer; a right in its full exercise on the part of powerful 
emperors to assign to neighboring or inferior states, a king of their 
own nomination, in the events of conquest, the necesszty or rage 
of war, or the mere expediency of power.} 

* Pufendorf, book vii. chap. 7, sect. 5, with Barbeyrac’s Notes. 

+ Ward’s Law of Nations, vol. 1. p. 244. Ib. 250. Droit. Pub. D’Alem 1, 


192. 197 Leland’s Itinerar. Selden Tit. of Hon. chap. 3. Pufendorf’s Int. 4, 243. 
Justin, lib. xli. chap, 4 and 5. Paul’s His. of the Council of Trent, lib. v. p. 354. 
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In this point of view the act of the French emperor, in the 
assignment of a king for Holland, had it been his own exclusive 
act, and not the express will of Holland, is by no means anoma- 
lous; but on the contrary has its foundation in the factitious 
doctrines of princes, and that notion of political necessity and par- 
amount power which has constituted the origin of most empires. 

This kind of king has also often been seated on the throne of 
legitimacy, by silent acquiescence or relative recognitions. 

But this principle of creating kings is not alone to be seen 
through the dark vista of time; but it is perceivable in the most 
modern practice. The right to confer crowns by powerful or par- 
amount emperors, has been most recently asserted. 

On the 20th December, 1805, by the treaty of Presburgh, the 
sovereigns of Bavaria and Wirtemburgh, the al/tes of Napoleon 
Bonaparte, were raised to the rank of royalty. On the 1ith De- 
cember, 1807, the treaty of Posen conferred on the elector of 
Saxony the power and title of king. Those titles, emanating from 
mere imperial power, were not disputed, but confirmed by the 
potentates of Europe. 

The sanction therefore to the Batavian republic, and the throne 
of Lewis Bonaparte, by the sovereign of France, and to the full 
extent to which it was practised by that sovereign towards those 
governments, as derzved and justified | from those ancient as well as 
modern authorities, cannot be drawn in question by any monarch 
revering the principles and foundations of his own throne; and 
will not be impugned by the enlightened tribunal to which this 
claim is addressed. For it will be found that not only the prin- 
ciples which supported the late imperial throne of France, and 
the power of its first-consul, are the same in dignity and effect as 
those upon which the present monarchies of Europe rest, but that 


they have been expressiy and officrally confirmed by those high 


authorities under whom the present governments and reclaimed 
dynasties in Europe hold, or were enabled to resume the reigns of 
sovereignty. The latter branch of this position, and which remains 
to be established, is shown by the considerations, that when the 
whole house of Bourbon had fled from the lines of their country, 
to those of the enemy; and when in their defence the allied arms 
of all Europe occupied the heart of France, such were the intrinsic 
resources of this nation, and such the political organization of 
those resources, that having repelled them from her soil by the 
open rights and energies of war, such was the conviction of those 
allied sovereigns, that France had maintazned her independence, 
that thev respectively confirmed it by the most solemn and au- 


thoritative acts of public notoriety. 
As early as the 5th of April, 1795, France and Prussia con- 


Thuanus’ His. lib xlvi. Pfeffel i. 164. Ib.i. 158. Heiss. His. D’Alem, i. 65. 
Pfeffeli. 540. Espr. des Nat. iii, 208. Puiendorf, book vii. chap. 3, sect. 5. Ib. 
sect. 9, with Barbeyrac’s Notes. 
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cluded the treaty of Bale, and on the 22d of July a-second treaty 
was concluded at the same place between France and Spain. 
Spain with the executive directory of France concluded a treaty 
of alliance on the 7th of June, 1796. Sardinia and Naples respec- 
tively, on the 15th of May and on the 10th of October, 1796, 
concluded a treaty with this republic. The pope, with the Italian 
and Germanic states, formally acknowledged the government of 
France. The treaty of Campo Formio, was concluded between 
Austria and the directory of this republic, and the treaty of Lune- 
ville was intersigned between Austria and the first-consul of 
France. By the treaty of Amiens on the 1st of October, 1801, 
England confirmed the power of the first consul of France. Spain 
by the treaty of the 27th of March, 1802, and Russia by the treaty 
of the 8th of October, 1808, followed the example of the other 
powers; and the power and independent sovereignty of the French 
directory and the first-consulship were consecrated in the general 
peace of the tenth year of that republic. 

So profound was this peace, that France, deliberately, by the 
signatures of her subjects from the remotest villages, and from a 
policy in that nation cautiously and publicly examined, presented 
to her first-consul the imperial sceptre, and her subjects took their 
respective oaths of allegiance. No imperial crown has ever rested 
upon a more deliberate or solid basis. 

The grand head of the church, whose sagacity had for centuries 
been seen and felt, and who had for those centuries often sanc- 
tioned the throne of monarchs, left his see and consecrated in the 
metropolitan church this act of the French nation by a solemn 


confirmation of their emperor. Here then is not only the origina- 


tion of imperial power by all ihe realities of power, but it is ac- 
companied with the rex innunctus, which might satisfy the most 
superstitious votary of the divine right of kings. 

And so deeply impressed were the sovereigns of Europe of this 
fact; and so sensible were they that the solemn rites by which the 
imperial dignity of I’rance had been conferred, entwined them- 
selves around the altars of their own religion, and the pedestals of 
their own power, that they hastened to confirm by their respective 
seals, this new created diadem. 

By the treaty of Presburgh, on the 20th of December, 1805, the 
emperor of France was acknowledged by Austria. By the treaty 
of Posen, the title of king was publicly received by the elector of 
Saxony, from Napoleon Bonaparte; and in this act all Europe 
acquiesced. The treaty of Tilsit, in July, 1807, is a confirmation 
by Prussia and Russia, of the emperor of France, and also of 
the right as kings of the princes of his family. ‘This series of 
confirmation is wound up by the treaties of the 14th of October, 
1809, and the 6th of January, 1810, by Sweden on the one side, 
and France on the other. 

Indeed in so wonderful a manner was the power of the emperor 
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of France confirmed, that all Europe might literally have been 
pronounced his ally. 

But to crown all, and as if demonstration itself were to be ex- 
hausted, the sceptre of this emperor is fortified by a family alliance 
with one of the most ancient and august sovereigns of Europe. 

Thus it is, that the right of the government of France to reflect 
character and legitimate authority upon the government of Hol- 
land, at the different periods alluded to, may be established. For 
the foregoing reasoning not only shows that the power of France 
was sufficiently established at the time Holland received her sanc- 
tions and aids from her, but that that power by matters subsequent 
ripened into a consecrated right, and thus it is that the head of the 
French government is demonstrated not to have been an usurper, 
or a functionary from whom legitimate power could not flow. It 
is not necessary to any part of the above reasoning, that the legi- 
timacy of either of the present dynasties of Europe should be im- 
pugned or questioned: nor would it be correct to say, that the 
monarchical rights of Lewis Bonaparte are not extinguished, upon 
the principles by which they were created. It is only necessary 
to prove, that at the time of the injury complained of, the rights 
of that potentate were rea/ and active. 

Ihave thus dwelt on this splendid instance of progressive and 
consummated power in the emperor of France, not only tostrengthen 
the position to which it has been directly applied, but also for the 
establishment of that doctrine of confirmatory rights, as to sove- 
veign princes, for which I have contended, and the estabiishment 
of which may be so useful to the rights of the claimants. Although 
the wreck of the late emperor of France refers us to the fate of 
many ancient and legitimated potentates, still he has not yet 
drawn the chariot of that conqueror whose successors, in the 
country of the vanguished, were to be pronounced the inheritors 
of a divine right. 

It may also be added, that the manner in which Lewis Bona- 
parte became possessed of the throne of Holland, was by the volun- 
tary resignation of the grand pensionary; the deliberate election 
of that monarch by their high mightinesses of Holland, and their 
appointment of two deputies to visit that personage, and obtain 
his consent to receive the throne upon the principles propounded to 
him. The deputies returned in person to the assembly of their 
high mightinesses; signified publicly the assent of Lewis Napo- 
Jeon, and the appointment of one of them as his secretary of state. 
Lhe full assumption, on his part, of the reigns of monarchy en- 
sued, Previous to his actual ascension, in pursuance of the prin- 
ciples on which he had obtained his power, Lewis Napoleon issues 
his proclamation in which he guarantees the Jaws, the constrtu- 
tion and independence of Holland; and all which he afterwards 
swore to support and defend. 

It is for the dispassionate mind to say, whether under all those 
circumstances, Lewis Napoleon was not in his inception a rightful 
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and responsible king; or at least so far so as to have occasioned a 
moral and prescriptive obligation to devolve from him upon his 
successor, let any privity have subsisted or not between him and 
such successor. : 

Although the title of Lewis Napoleon be in part derived from 
a republic, an unlettered objection to this kind of government we 
are confident would not be urged as to the present claim by his 
majesty the present king of Holland. The annexed authorities 
will show that that form of government is the most ancient and 
authoritative of the earth.* 

I think therefore that it is established, on principles the most 
authoritative, that Lewis Napoleon was a king de jure from the 
commencement of his reign. 

But if not in the origin a king de jure, Lewis Napoleon had 
become such, at the time of this seczure. 

The-authorities of law, and events of history, which show that 
a king, in the origin an usurper, may become legitimate by acts 
and events of confirmatzon, are clear and uniform, and have their 
foundation in the necessity of things.t 

This then being the law, the following are the facts and princz- 
ples, to which that law is applied. 

If an usurper in the origin, it is conceived that the length of 
time from that usurpation to the period of the grievance com- 
plained of; the quiet enjoyment of the throne, in conjunction with 
the other organized functions of the government, during the 
whole of the time alluded to; and the diplomatic, consular, 
commercial and other recognitions of his sovereignty by the 
British government; the relations on the continent and the United 
States of America, placed this monarch in full communion with 
all civilized governments, and legitimated his power. But if an 
usurper, and he ascended the throne of an independent nation, then 
all which could be required in the perfection of his right, would 
be the subsequent consent of that nation, either express or implied, 


* Grotius, lib. ii. chap. 5, sect. 17, and Barbeyrac’s Notes on this section. 
Ib. lib i. chap. 2, sect. 6: upon the extinction of the sovereign, the sovereign 
power reverts to the people. Ib. sect. 8, as tothe popular origin of all govern- 
ment. Dionysius Halicarnassenses antiq. Rom. lib. iv. chap. 20, p. 215, Ed. 
Oxon. Ib. lib. ii. chap. 14. Rabod Herman, Schelius. De jure imperii. p. 132, 
Euripedes supplic. v. 404. Justin Principio rerum gentium nationumque impe- 
rium penes erat reges, lib. i. chap. 1. Plato in menexino, p. 519. B. lsocrates. 
Add Libam, Progym. lec. comm. contra Tyrannum. Aristotle, Polit. lib. i. 
chap. 2. Thucydides, lib. i. chap. 13. p. 8. Ed. Oxon. Pufendorf, book vii 
chap. 5, sect. 4. 

+ Vattel, book i. chap. 17, sect. 199. Bohmer Principia juris pubs. univers. 
lib. ili. chap. 4, sect. 20. Notes by Mr. Barbeyrac, on Pufendorf, lib. vii. chap, 
17, sect. 15, and on Grotius, lib. ii. chap. 7, sect. 27,n 4  Pufendorf, book vil. 
chap. 7, sect. 3, 4, and Barbeyrac’s Notes. Martin’s Law of Nations, book 1, 
chap. 2, p. 69, 70, 71. 

{ Martin’s Law of Nations, book iv. chap. 4, sect. 8. See notes. Bynkers- 
hoek, du juge competant, tom. x. sect. 5,6. Vattel, book ii. chap. 2, sect. 34. 
Those authorities show the recoguition by implication merely. 
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Now this consent was sufficiently implied by the circumstances 
above enumerated. But the sanctions, and public and official acts 
of confirmation, by which the right of Lewis Bonaparte was re- 
cognized and established, after his accession to the throne, are 
strong, notorious and conclusive. 

The 3d article of the treaty of Tilsit, in July, 1807, ‘ acknow- 
ledges” in express words, ‘* Lewis Napoleon king of Holland.” 
The 5th article provides that that treaty of peace and amity should 
be in common for ‘his majesty the king of Holland” and for the 
sovereigns of the confederation of the Rhine, the allies of his 
majesty the emperor Napoleon. 

On the 20th of October, 1807, Lewis Napoleon, as king of Hol- 
land, publishes a decree against the commerce of England, which 
went into effect, and which, although promulgated on the conti- 
nent was not protested against by any sovereign power. 

In the treaty between Austria and France, at Vienna, October, 
1809, the 2d article provides that that treaty shall be common 
among the powers therein enumerated, and among whom is stated 
‘his majesty king of Holland Lewis Napoleon.” 

By the 14th article of the treaty signed at Tilsit 7th July, 1807, 
between France and Russia, his majesty the emperor of all the 
Russias, in express terms “ acknuwledges” ‘“ Lewis Napoleon 
king of Holland.” In the 15th article his majesty confirms all the 
titles which had been conferred by the confederation of the Rhine, 
or by the subsequent treaties of accession. By article the 16th 
his majesty cedes all his property in the right of sovereignty to 
the lordship of Jevor, in East Friedland, to his “* majesty the king 
of Holland;” and in the 17th article stipulates that that treaty 
should be mutually binding between himself, the king of Holland 
and the other powers therein referred to. 

To all this may be added, the confirmatory treaty and other acts 
of Sweden, confirming this reign and the whole continental system 
of Napoleon Bonaparte. And such indeed was the just reliance 
of the United States of America upon the faith and stability thus 
reflected on the throne and right of Lewis Napoleon, as king of 
Holland, that in the year 1809 their national debt was finally ex- 
tinguished by actual payments to that monarch, in pursuance of 
an act of the congress of the United States for the purpose of dis- 
charging this debt to Holland, passed in the year 1802, and other 
auxiliary act or acts. It will be perceived, from the date of the 
first act of congress, in 1802, that no reference could have been 
had to Lewis Bonaparte as the person to receive this payment, as 
he was not at that time thought of as connected with the affairs of 
Holland, and that the payment must have been made in strict 
compliance with the act of congress, under a firm conviction, that 
as king of Holland, Lewis Napoleon had a right to demand it. 

My last position, therefore, that Lewis Napoleon had, at the 
time of this seizure, become legitimate, let his origin have been 
what it might, is conceived to be established. For it will be per- 
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ceived, that the seizure having taken place in 1810, all those acts 
of confirmation were previous. 

But if Lewis Napoleon continued an usurper, not only up to the 
time of seizure, but up to the time of the extinguishment of his 
power, he is still liable to the claimants.* 

The authority above referred to carries the obligation in ques- 
tion from an usurper, by that name, to a legitimate successor. 

The pledge of treaties, the faith of an honest commerce, and the 4 
rights of hospitality, upon which three principles the present a 
claim is founded, are all entailed upon the successor. Those are a 
pure and perfect rights, and create pure and perfect obligations, 
which are inherent in the nation itse/f, and are merily reflected 
from it upon such dynasties as, from time to time, and from what- 
soever cause, may possess the reigns of government. Ihey involve 
a moral gustice, which has never been considered as affected by 
the controversies of princes, unless encountered by moral impossi- 
bility. The distinction between the obligation of a nation and of 
the prince or potentate who may rule that nation, is not for the 
first time to be drawn at this day; and all obligations like those 
above referred to, remain with the nation, and are entailed upon 
its government let it fluctuate as it may.+ 

At the time of this seizure, and long before, a commercial 
treaty subsisted between the United States of America and Hol- 
land, which implied and guaranteed faith and honesty, in their 
commercial intercourse, and should have protected the property in 
question. This treaty is what the authorities denominate a‘ real” 
treaty, and devolves upon the successor, by whatsoever title el- 
ther his predecessor, or himself, may have arrived to power.t+ 
But, independent of this treaty, the rules of honest commerce, 
and intercourse which the commercial nation of Holland had held 
out to the world, would have authorised the sale of this cargo, by 
the American owner, if he had thought proper; subject to the then 
subsisting internal commercial laws and regulations of Holland: 
and if those laws and regulations had been extinguished, the rights 
of general commerce, although imprescriptible, imply the observ- 
ance of faith, as to a commerce which may have previously sub- 
sisted between two nations, and inhibits any act of sudden or 
wanton rapacity. 

If such sale had been contrary to those laws or regulations, 
still the rights and law of hospitality, which attach to all countries, 


* Pufendorf, book viii. chap. 11, sect. 3, with Barbeyrac’s Notes. Grotius, 
lib. i. chap. 4, sect. 15, and Barbeyrac’s Notes on this section. 
+ Pufendorf, book vii. chap. 5, sect. 21. Ib book viii. chap. 10, sect. 8; 
read the whole of this section, with Barbeyrac’s Notes. Ib. chap. 11, sect. 1. 
Ib. chap. 12, sect. 1, 2,3, 4, 5, 6,7,8,9. Vattel, booki. chap. 4, sect. 41 and 
45. Grotius, lib. ii. chap. 9, sect. 3, and Barbeyrac’s Notes on this section. Ib. 
; sect. 8, strictly in point. Ib. sect. 9, and Barbeyrac’s Notes on this section. Ib. 
chap. ix. sect. 3. Ib. sect. 9, and Barbeyrac’s Notes on this section. be. 
t Vattel, book ii. chap. 12, sect. 183—9. Martin’s Law of Nations, book iit. 
chap. 1, sect.5. Grotius, lib. ii. chap. 16, seet, 16. 
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require, that this innocent neutral, having entered in distress, 
should have been permitted to depart without molestation, further 
than an inquiry into the fact of distress. Vattel, among other 
principles on this subject, observes, that “ the sovereign ought not 
to grant an entrance into his state, to make strangers fall into a 
snare.”’* 

It is admitted, by the original proceedings in Holland, against 
the vessel and cargo, and not denied, that she put into the port of 
Holland, in distress. This not only entitled her to free egress, 
but, from the humanity of national intercourse, exempted her even 
from the operation of the secret treaty, under which this seizure 
was made. The hospitality of nations, in this respect, towards 
those who have been thrown upon them, in good faith, has been 
extended to enemies. The most ancient and barbarous maritime 
powers, have observed the principle; and its analagous practice is 
to be found in the territorial intercourse of the most savage tribes. 

{t is this principle and obligation which the claimants say is 
entailed by the natzon, upon the depository of its power and faith. 
This depository, whatever may be his origin, is considered the 
organ through which the nation dispenses its justice, and preserves 
its faith with other nations. 

But the claimants do not rely only upon the principles of hu- 
manity and hospitality, as acknowledged among nations. They 
have it in their power to appeal directly to the understanding of 
the sovereign of Holland. 

The cargo in question, was seized by virtue of the 10th article 
of the secret treaty between Holland and France. 

That article is expressly confined to “all the merchandise zm- 
ported by American vessels that have arrived in the ports of Hol- 
land, since the first of February, 1809.” 

Now, a cargo ound to Tonningen, and coming into the port of 
Holland in distress, cannot be said to have been zmported into 
that port of Holland. For importation implies the w// to import, 
and the fact of distress destroys that implication. Again. Im- 
portation is a strict mercantile term, and has a defined significa- 
tion: it requires certain pre-requisites as to the evidences of the 
cargo, and as to the voyage in general. But no part of this signi- 
fication of the term could attach to an act produced by the elements 
alone, and without the anticipation of Holland as a port in any- 
wise connected with the voyage. Again. How can a cargo be said 
to have been imported “ dy” a vessel, when that vessel was driven 
into port by the elements? Again. How can a vessel be said to 
have “ arrived” ina port, when she was forced into that port? We 
do not say, that a wreck arrived upon the strand, 

But what throws this article of the treaty entirely out of view is, 
that it evidently, and by its letter, is retrospective: it has no pros- 


* Vattel, book ii. chap. 8, sect. 104, Ib. sect. 109. Ib. books ii. chap. 8, 
sect. 99, 100. Ib. chap. 10, sect. 123, 124. 
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pective effect. It is dated on the 16th of March, 1810, and is con- 
fined to vessels that * have arrived in the ports of Holland since 
the first of February, 1809.” Now the vessel or cargo in question, 
had not arrived, either since that time, or at any time before the 

ormation of that treaty. On the contrary, she arrived on or about 
the first of April, 1810; nearly a month after that treaty was form- 
ed. The word “ fave” is that which reflects upon this article, an 
exclusive retrospective character. This article contemplates, ex- 
clusively, vessels then lying in the ports of Holland; that is, at the 
time this treaty was made. The truth is, that there is no opera- 
tive part of this article of the treaty, which can apply to the vesse/ 
or cargo in question: and this case stands before the sovereign of 
Holland, as if no such article had ever existed. If the treaty it- 
self does not embrace us, no act of the former king of Holland can 
bring us under it. Holland misconceived this article of the treaty, 
by perpetrating the act of seizure under its colour, and by a ne- 
cessary consequence, is liable to the claimants. 

I have before shown, that the secret treaty could constitute no 
apology forthe seizure, but might be considered as an aggravation 
of that act. But to those who would assign this treaty as a pallia- 
tion, I think I have shown that it can have no possible bearing on 
the case. Strip this claim then, of the criminal barrier, the secret 
treaty, and how does it appear? The cargo of an innocent neutral 
is, by the act of God, thrown into a port of Holland, and is imme- 
diately and wantonly seized and appropriated by a civil and royal 
order. Shall we be told, in Christendom, that for this the nation 
is not liable? Shall we be answered, that she has changed her 
dynasties? 

It will be admitted, if the foregoing reasoning be correct, that 
the disjunction of Holland from France, by the allies, and the es- 
tablishment of the present king, upon the throne of Holland, can- 
not have the retroactive effect, of destroying the intermediate dy- 
nasties of Holland; so long as the law of nations 1s inviolate. For, 
whether the present reigning monarch, derived his crown or title, 
by aright post 4éminiary, or by re-conquest, or by inczdent, is wholly 
immaterial, as far as respects the legitimacy of the intermediate 
dynasties: or if material to certain purposes, certainly not so far, 
as may relate to the capability of those intermediate powers to trans- 
mit the responsibility in question to any successor or subsequent 
incumbent of the throne of Holland. Even conquered countries, 
or countries re-conquered, pass to the conqueror “‘ cum onere.”’* 
Nor are the obligations of the ancient dominion at all changed by 
accessions of territory or dominion on the part of a new or resus- 
citated monarch. Much less could they be changed by any 
change of the style or title of the monarch.t It has been the 


* Bynkershoek’s Law of War, chap. 25, sect. 2. 

} Grotius, lib. ii. chap. 9, sect. 8. Ib. sect. 9, and Barbeyrac’s Notes on this 
section. Reinking, lib. i. class 4, chap 17,num.95. Boecler’s Dissertation, p. 
232,883. Pufendorf, lib. viii. chap. 12, sect. 6. 
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genius of the law of nations under all such events to protect the 
claim of an innocent neutral. 

The claim in question having, it is presumed, been satisfactorily 
made out by the strongest principles of national and moral obliga- 
tion, as prescribed or implied, or as existing in the strong sanctions 
of analogy or history; it remains to be defined upon what princi- 
ples a just and virtuous monarch would shut his ears against it. 
It cannot be that of de/ay in preferring the claim; the ignoble sub- 
terfuge of degenerate minds. A monarch is not to be told that 
justice is eternal, But were such an objection to be urged, it 
could not avail in this case. The aggression complained of is ex 
delicto, done at the peri/ of the party; has not its origin in contract 
or c/aim; and with nations is not obliterated by tzme, unless the 
lapse be so great as to have extinguished the proof of the facts. 
This is not pretends 4 in this case. The aggression was in breach 
of national, moral, and pactitious faith, and accompanied with 
force. The rights of person and property of an innocent and un- 
offending neutral were violated by the civil and regal order of 
Holland, through the rash hand of military power; and the injury 
inflamed by the subsequent discovery of a deliberate scheme for 
that purpose. 

But were this a case which would be limited by time, still it ap- 
pears that a reasonable and proper diligence has been observed by 
the claimants, in urging an indemnity. This position is taken, 
subject to the allowance of time and accident, which is always to 
be made in favor of an insulated citizen, whose voice is to be 
heard by two nations; the one his own, the ‘other the nation against 
whom he makes the claim. This claim, as to France, was pur- 
sued very early, and duriug the annexation of Holland to that 
country; and when a claim on Holland could no otherwise have 
been made; and it appears from the documents, that the minister 
of France, before the 20th of May, 1811, opened a correspon- 
dence, with the governor general of Holland, upon this particular 
claim, ‘The claimants have kept up a constant correspondence 
with their agent in Holland, invariably expressing their intention 
of prosecuting this claim. The vessel in question not having been 
sold, from not having been considered affected by the secret treaty, 
was on the 12th day of August, 1814, by the present government 
of Holland, delivered up, in a worm eaten and useless state, to the 
agent of the owners, and who were also the owners of the cargo; 
sold at public auction, and the avails credited by the claimants on 
their demand against the government of Holland. The vessel was 
delivered at Amsterdam, where she had remained until that day. 
This delivery is a virtual admission of the identity of the transac- 
tion, and indeed about which there can exist no doubt. The short- 
ness of the reign of Lewis Bonaparte, after the seizure complained 
of, and the difficulty thrown in the way of this claim, by the sub- 
sequent and fortuitous annexation of Holland to France, fairly 
retarded any steps on the part of the claimants. Since the restora- 
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tion of Holland to her ancient rights, time was considered neces 
sary before that government would be in a situation sufficiently 
settled, for the minute attention and adjustment of private claims; 
especially on the part of injured foreigners; and it was also con- 
sidered that an application, before such time were allowed, would 
only subject the claimant to an anxious procrastination in a foreign 
land. A speedy notification of this seizure, was given by the 
claimants to their own government: and in 1812, the congress of 
the United States were applied to, and referred this claim by 
special resolution, to the secretary of state, with instructions to act 
upon it. But relief was greatly embarrassed, by the annexation of 
Holland to France. Immediately upon the restoration of the gov- 
ernment of Holland, this claim was renewed ; and instructions, 
from the government of the United States, to their minister at 
Holland, obtained. To this may be added, that the visitation of 
God, by the rupture of a blood vessel, has for a great portion of 
the last two years, kept the acting claimant, who is an only sur- 
viving partner, in a state of debility which totally incapacitated 
him for the steps and voyage necessary to his claim. Indeed it 
may be said, that considering the nature of the claim, the situation 
of the party injured, and of the nation from whom reparation is 
sought, more diligence has been observed in this case, than might 
be expected under similar circumstances. 

These considerations, together with those which will naturally 
accrue on a subject of this kind, will, it is presumed, wipe away 
all objection as to time or delay. For to require from the claim- 
ant the pursuit of this right at the expense of his constitution, and 
the sacrifice of his domestic and commercial interests, would be 
but the accumulation of injury. 

Nor can the United States, or its citizens, be referred by Hol- 
land, to France, or any other power for indemnity. 

Although there may be a concurrent responsibility in this case, on 
the part of both France and Holland, the act for which indemnity 
is here sought, is emphatically the act of Holland. The seizure 
was committed by that power exclusively, and within her own ter- 
ritories ; and although France is in pari delictu, by the final ap- 
propriation of the property to her own use, under colour of the 
secret treaty, and by her own imperial decree as to the sale; still 
there is no rule of nations or of justice, which can refer the claim- 
ants from Holland to that power for redress. On the contrary, 
another state might refer the claimants to that power who was ex- 
clusively engaged, and who could, at the time, alone be seen in 
the actual perpetration of the wrong. 

Holland was an independent government at the time of this 
seizure. Her having become a party to a treaty of alliance with 
France, and many other acts of complete sovereignty at that time, 
forbid the contradiction of this fact. 

If in the perpetration of this seizure, Holland had intended to be 
irresponsible, she should have surrendered her sovereignty to the 
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paramount power, and publicly acted under his duress. If being, 
and choosing to remain the weaker power, she has been overawed 
into this act of deep aggression, it is her misfortune, and cannot 
vary the strong points of justice, of national honor and law, upon 
which this claim is founded. 

It is presumed, that the foregoing claim being presented, under 
sanctions so full and strong as those which have been enumerated, 
will meet the eye of his majesty the king of the Netherlands, in 
lights too respectable and imposing to be neglected. 

The hardship, nay, the znhumanity of this case, is almost anom- 
alous, and unpropitiated cannot but become a memento in the eye 
of the civilized world. 

The aggression was inflicted without pretence on the part of 
Holland, of cause, or probable cause of war, sequestration, retalia- 
tion, or other species of retributive justice: wholly without the 
pretence or form of trial,* and fixing the retaliative and vindictive 
rights of the United States beyond a question. 

Holland is, of all nations, most interested in according the in- 
demnity required. For that country being purely commercial, if 
the example furnished by this seizure, or secret article of the 
treaty between France and Holland, were to ripen into usage, her 
commerce, being unprotected by principle, and subject to the sud- 
den and unprescribed visitations of rapacity, would find no pledge 
but in the physical superiority of her allies: that gulf in which 
the most virtuous nations have been lost. 

The emotion of sympathy, strongly addressed to the grace of 
every sovereign state, is eloquent on the side of the injured indi- 
viduals. ‘They leave their home port before this secret treaty had 
even an existence ; they enter the port of Holland, from a distress 
which prevented their vessel from keeping the sea; they enter 
there under the faith of the most amicable relation of their nation 
with Holland, and in a state of commerce, the most reciprocal and 
uninterrupted, as far as respected the previous acts or policy of 
either country ; their property is seized by violence, without the 
pretension of claim or reason, and without the form or semblance 
of trial, converted to the political purposes of Holland, in her af- 
fairs with France. 

This language, as conciliatory as the injury will admit, will not 
be considered inconsistent with a lively sense of injustice on the 
part of an American citizen; whose government has been univer- 
sally distinguished for its urbanity and intelligence in its inter-com- 
munications with foreign cabinets; and alike felt in the intrepidity 
of that attitude which it can maintain under a strong conviction of 
right. 

The law of necessity will sometimes compel states who may be 
otherwise distinguished for their sense of character, to deviate 


_ * Vattel, book i. chap. 13, sect. 166. The prince should observe the forms of 
justice. 
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from the rule of natural justice:* but under such circumstances, 
they and the party injured, cannot but look to the period when in- 
demnity will be sought for, and it is not until such indemnity 
has been refused, that the injustice of the act is to be considered as 
consummate; it is then, and only then, that the civilized world has 
a right to its conclusion; and the nation involved in the just sup- 
port of its citizen or subject, is brought to its crisis. 

It is conceived, that the government against which the present 
claim exists, will willingly acquiesce in doctrines and principles so 
settled and reasonable, and as magnanimously accord to the in- 
jured individuals, the indemnification they respectfully seek. This 
opinion might be strengthened by living recollections, and by 
awakening the slumbers of time; but it has been my study to place 
the claim upon the firm foundations of principle. I have therefore 
refrained from the details of history, by which it might be forti- 
fied. But the opinion being decidedly in favor of the claimants, 
is thus accompanied with argument andauthori‘y, not only because 
it is the request of the claimants, but because they are to be pre- 
sented to a sovereign whose ear is dispassionately open to truth, 
and whose eye cannot be shut against justice. 


JOHN WOODWARD. 
New-York, 26th September, 1817. 


SUPREME COURT OF TENNESSEE.—1821. 
Richard C. Napier, vs..Christopher Stump. 


In an action by the indorsee of a negotiable note, against a prior indorsee, the 
maker, upon being released by. the defendant, is a competent witness to prove 
that the note was given on an usurious consideration. 


- Wuyrte, J. Stump and Cox made their note dated the 9th April, 
1819, by which they promised to pay Christopher Stump, 30 days 
after date, $3000 for value received. Christopher Stump, as ap- 
pears by the bill of exceptions in this cause, endorsed this note in 
blank ; 2dly, William Carrol, 3d, R. A. Higginbottom, 4th, T. H. 
Fletcher, 5th, Richard C. Napier, the plaintiff, and John Boyd; 
but the endorsements, except that of C, Stump, had been struck 
out, and then filled up to Richard C. Napier as endorsee. 

The defendant proved, and read a release from himself to John 
Stump and John S. Cox, releasing them from all liability as makers 
of the said note declared upon, and from every claim he might 
have thereafter on account of paying the same. John Stump then 
proved, that himself and Cox owed John Boyd $400; and all 
of said endorsers were on said note the day it was given; they 


* Grotius, lib. iii. chap. 17, sect. 1. 
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paid him, Boyd, said note, and gave him $1000, and the endorsers 
were accommodation endorsers, as security for Stump and Cox, 
and that no consideration passed from and between any of the 
parties but Stump and Cox, and John Boyd. Stump was then 
asked if said note was not bottomed on an usurious consideration ; 
to the answering this question, as well as to the competency of 
the witness generally, the plaintiff below objected, which the court 
in part sustained, rejecting any testimony, that in any degree went 
to show the note declared upon, to be bottomed on an usurious con- 
sideration, giving it as their opinion, that no party could be per- 
mitted to destroy a negotiable instrument because it was void, for 
an usurious consideration ; which opinion being excepted to, a writ 
of error was taken to this court. 

This cause presents this question to the court for its opinion, 
whether John Stump the maker of the note, is an admissible wit- 
ness in law to prove it given onan usurious consideration, having 
no interest in the event of the suit. 

This case has’been very ably argued on both sides. Upon its 
argument, as upon all other occasions where the same question 
has been presented as the present, the case of Walton and Shelly, 
i T. R. 296, has been cited, and much commented upon. As it 
stands alone in the courts of Westminster Hall, in England, it has 
been endeavoured to support its authority by its own internal evi- 
dence of its doctrine, as existing in common law, or, as being a 
rule of the common law. This evidence consists in the court and 
counsel in that case, speaking of its principal point as a well known 
rule. Now whatever respect we attach to so great a name as that 
of lord Mansfield, and we cannot attach too much, yet we must 
not permit ourselves in rendering this tribute to talents, to over- 
look all others, and thus commit an act of injustice to other names 
also great: lord Kenyon and his associates, in the case of Jor- 
daine and Lashbrocke, 7 T. R. 597, deny as broadly, the existence 
of any such rule of the common law, as lord Mansfield and the 
other judges in Walton and Shelly, have asserted it; and lord 
Kenyon is a great name upon a point of common law, Indepen- 
dent of his decisions which speak for themselves, a late writer of 
respectability, of the United States, has not hesitated to say, that 
lord Kenyon was the ablest common lawyer that sat in Westmin- 
ster Hall since the time of lord Hale. 

But admitting for the present, the weight of authority, or more 
properly speaking perhaps, the claims of these two cases for cor- 
rectness, to be equal, without reference to the reason of them, 
which we will examine by and by, the point in issue between them 
is very susceptible of proof; the former advances it as an affirma- 
tive proposition, that ‘*it is the rule of law, founded on public 
policy, that no party who has signed a paper or deed, shall ever 
be permitted to give testimony to invalidate that instrument he 
hath so signed.” This is denied by the latter. The support of 
the affirmative, as well by the course of evidence and other pro- 
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eeedings, as of reason, ought to be shown and established, but 
this was not done either in that case, or in any subsequent one, the 
argument of which has attempted to support its authority or cor- 
rectness, no prior case has been produced, in which such a rule 
has been laid down, and it is manifest, that if such had been a 
rule of the common law, it would have been shown as all other 
rules of the common law are, from the precedents of the law, the 
books of Reports, or the writings of the sages of the law. I might 
here ask, without danger of contradiction, what rule of the com- 
mon law is there that may not thus be found. Mr. Justice Black- 
stone in his first Commentary, page 71, says, the law, and the opi- 
nion of the judge are not always convertible terms, or one and the 
same thing, since it sometimes may happen, that the judge may 
mistake the law. 

But the main ground upon which the rejection of the testimony 
in the present case is rested, is the inconvenience and the danger 
that will result to the public thereby ; that the admission of the 
witness will stop the currency of negotiable paper, destroy confi- 
dence, and eventually and necessarily paralyse the industry of the 
country. Particular cases of inconvenience might be put, and 
that even to some extent on either side, to show, that the bearing 
of either doctrine would operate somewhat injuriously to the party 
affected. But were it a criterion of the correctness of a rule of 
law, that-its application in all cases whatever, should be exempted 
from this effect, or defect, few if any rules could stand such a test, 
and the consequence would necessarily be, that in practising upon 
such a principle, the whole fabric of the law would be overturned, 
for such objections might be raised against the best acknowledged 
doctrines of the law. 

Now what is the hardship of the rule of admitting the party to 
the instrument, the maker of the note in the present case—the les~ 
sening the security of an endorsee; place the argument in the 
strongest position possible, and suppose this endorsee to be a 
holder of the note for full value paid by him, and that without 
notice of the previously existing illegality of the transaction ; all 
the books agree, his case is not desperate, he has recurrence to, 
and a remedy against his immediate endorser. But it.is said, that 
this his immediate endorser may be insolvent ; then I say it is the 
holder’s own fault, his own latches, or his want of prudence, for 
by his attention to the circumstances of his immediate endorser, 
or the party from whom he receives the instrument, he may be 
always safe, and in the nature_of things, the full and sufficient 
competency of his immediate endorser, ought to be the principal 
consideration of every endorsee or holder, for with him he must 
have the transaction and the dealing, all the other parties may be 
absent, or residenters of another place, or even of another country, 
and to him unknown, but, with the immediate endorser he must 
come in contact, of necessity, and has the same means of protect- 
ing himself, and guarding against the operation of future contin- 
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gencies, that the parties to all other contracts have when there may 
be a defect of title. Placing the fair, the honest, the bona fide 
holder’s case in the worst possible point of view for him, I cannot 
see its imperious hardship to be such, as to controvert the general 
policy of the law. But place this endorser, or holder, in a less 
favorable point of view, as the fact oftentimes is, will the same 
reasoning apply. Suppose he has not given a single cent for the 
instrument, and has only lent his name as an accommodation en- 
dorser, and contributed thereby to the raising a structure assuming 
the form, but false in part, as wanting the substance contemplated 
by law and presumed to exist: for on a real transaction on which 
the defendant in error’s argument is founded, and the inconveni- 
ence and injury pleaded, form the git of the argument, without 
which there is no case; I say in this view, what are his merits, 
what ought to be his claims? He is the contributor to a baseless 
fabric that hangs out false colours, that imports to be what it is not, 
that is founded on falsity, and so far imposes on mankind, he surely 
ought not to complain. Such a practice is contrary to the natural 
order of things as shrouded in disguise, and contrary to sound 
policy as injurious in its tendency. Lord Eldon has observed in 
11 Ves. Junr. 412; the use of them when there is no real demand 
between the different parties, is injurious to the public, as well as 
te the parties concerned in the negociation. A late learned writer 
has also on this point remarked, that the pernicious effects of a 
fabricated credit, by the undue use of accommodation bills of ex- 
change, drawn out of the ordinary course of trade, have been too 
much felt to require any observation. Chitty on Bills, 5. 

But let us resume the better cause for the endorsee, that the 
whole transaction instead of being superficial, is wholly real, and 
that full consideration has passed between all the parties, only that 
usury exists in the first transaction, which was the consideration 
for the maker of the note, the witness, to give the instrument, and 
let us see whether from the law, and the reason of the law ope- 
rating on the interests of society, the endorser’s situation has the 
stronger claims to the occlusion and concealment, or the situation 
of the party injured, to the development and discovery of the 
usurious transaction. 

As to the law, usury or the taking interest of any kind, seems 
to have been deemed unlawful in very early times. Lord Coke in 
his 3 Inst. 152, says, by the ancient liw of this realm, usury was 
unlawful and punishable, although the punishment was not always 
one, but sometimes greater, and sometimes lesser, and he shows 
from the laws of king Alfred, that the chattels of usurers were 
forfeited to the king, and their lands escheated to the lord of the 
fee. And he points out the different alterations made therein by 
statute, from the Norman conquest down to the 2d of Edward 
ist, and sayeth, by which it appeareth, that the suppression of 
usury tendeth to the honor of God, and the common profit of the 
people. He then goes on and shows that the statutes of 37 of Hy. 
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8, the 13 Eliz.—and the 21 Jac. 1. have done away all former acts, 
statutes, and the common law on the subject of usury, and have 
placed it upon the provisions of these statutes, where it rested in 
the latter part of lord Coke’s time, and so continued until the 12 
Car. 2d, the last act before the colonization of North Carolina on 
the subject, and which it is not necessary to notice further, as the 
colonial act of 1741-2, in its provisions and practice, supersedes 
all former English statutes. I have taken this short review to 
show the light in which usury has been held by those who have 
gone before us, from the time of the passing the act of 1741, up 
to the times of the highest antiquity in the annals of our laws, 
from which we collect this result, that usury in the eye of the law 
never has been favoured, but always held illegal, and discounte- 
nanced by it; as being of evil tendency, contrary to good morals, 
and injurious to the interests of society at large. 

The act of 1741, is the legislative declaration how usury was 
received by our immediate predecessors, and that is expressed in 
its first section to be, to the great discouragement of industry in 
the husbandry, trade and commerce of the province. Its provisions 
then go on in the 2d section, and forbid the taking a higher rate 
of interest than 6 per cent. per annum, and that all bonds, con- 
tracts and assurances whatsoever, taken to secure more shall be 
utterly void. And that every person that shall take, accept and 
receive, by way or means, of any corrupt bargain, loan, exchange, 
shift or interest, of any monies, wares, merchandises or other thing 
or things whatsoever, or by any deceitful ways or means, or by 
any discount, covin, device or deceitful conveyance, for the for- 
bearance on giving day of payment for one whole year, and he 
shall forfeit and lose for every such offence, &c. I cite these words 
of the act to show the strong feeling of the legislature on usury, 
and that it was their object to put entirely down, a practice so 
hostile to the interests of the province, to its husbandry, its trade 
and its commerce.—Thus we find, that the law from its earliest 
period, down to the present time, has had but one opinion about 
usury, and that has been uniformly against it, though its expres- 
sion has been different, at different times. 

Now what is its operation on society, in addition to the evidence 
of all ages; if more could be required, do we not see from our 
own observation of the present times, that the immediate pressure 
of circumstances, acting on the distresses of the unfortunate, or 
the unwary, raises the delusive hopes of avoiding the impending 
evil by a future sacrifice,—which the very act he wishes, the usury, 
renders him unable to make, and that the interested assistance, his 
wants and his necessities compelled him to court, proves his ruin.— 
Which, had it been withheld, might have heightened at the time 
his embarrassment, but would have eventuated far short of his 
ruin. But this is not all, the practice operates not to the prejudice 
of the unfortunate principal alone, from the influence of the social 
and better affections of our nature overcoming the calculations of 
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our judgment, securities are carried along the current of compas- 
sion, and the spread of calamity preys on the distresses of fami- 
lies, in an inverse ratio, to what their amiable qualities deserved, 

It seems therefore to me, that the greater interests of society 
require the development and exposure of an usurious case, rather 
than its concealment, that the mischiefs resulting from its practice 
to the unfortunate, though willing particeps, or rather victim crz- 
minis, as he might be more properly called, are much greater, more 
inj urious, and more certain in their operation than on the innocent 
endorsee, whose loss can only in general be casual, and in all cases 
may be avoided by common prudence. And further, that this its 
discovery is more consonant to the principles of law, the injunc- 
tions of which ought to be respected, and its infractions detected 
and punished. 

The injurious consequences that might result to society from 
the enforcement of the rule, “that a party to a negotiable paper, 
may be admitted to impeach it.” have been much dilated upon in 
the argument, and they have been represented so formidable there- 
by, as not only to be able to interpose a check, but to operate as a 
veto against the circulation of such paper. I cannot for my part 
see it in this light. In England, where this rule has prevailed ever 
since the year 1797, we find no such effects from it, we find not 
even a complaint against it. Is not this complete proof that these 
hypothetical consequences so warmly depicted at the bar, are 
purely imaginary, and never will be realized. Let it be remem- 
bered also, that England is a country highly commercial, that she 
has always been alive to her interests, especially to her commercial 
interests, that towards them she has always manifested much feel- 
ing, so as to prove at least that they have been the first objects of 
her care. And yet, according to the argument upon this rule, 
which directly and immediately impugns her best interests of com- 
merce, she has slept for 23 years without noticing it. It cannot 
be possible that the argument is well founded, or the commercial 
interest of England, would instantly have taken the alarm, and 
applied a corrective by legislative interposition, as was done about 
one hundred years before, when lord Holt, in the case of Buller 
vs. Cripps, the 2d of Anne, and a few other immediately preceding 
cases, thought proper to change the law of Westminster Hall, by 
deciding, that promissory notes were not within the custom of 
merchants, and that an action could not be maintained upon them 
as such, although it had in fact been the practice, and that coeval 
with inland bills of exchange on the same point, and so had been 
determined in the case of Williams vs. Williams, 5 Wm. & M. in 
the King’s Bench, and that judgment afterwards upon error, in the 
Exchequer chamber by all the judges affirmed, Carth, 269. 
1 Cranch, 395-6-7.—The statute 3 and 4 of Anne, ch. 9, was the 
corrective applied, giving the same remedy on promissory notes 
as on inland bills of exchange, and thus restored the law to what 
it was before lord Holt changed it—Now does it not follow, that 
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if England, when much less commercial than at present, and much 
less dependent upon commerce than she now is, did act so promptly 
and efficiently, when a slight judicial invasion was made on the 
customs of merchants, affecting their interests, I say, does it not 
amount to demonstration, that the law established by the case of 
Fordaine vs. Lashbrook, in the year 1797, had no tendency that 
way or it would have immediately received the treatment of Bu/- 
ler and Cripps, by statutary interference; most certainly.— 

From these premises I am fully satisfied, that the interest of 
merchants is in no wise endangered by the admissibility of the 
testimony rejected upon this record, I mean that of John Stump, 
to prove the note he had made, was founded on an usurious con- 
sideration, or that the credit or currency of negotiable paper will 
be lessened, or obstructed by saying, that a party to such paper 
may when not interested, give testimony to impeach it. But on 
the other hand, its effect will be to add confidence and security to 
it. I do not suppose for my part, that the evil complained of on 
this record, is a general one by any means, or that much negotia- 
ble paper would be affected by the rule; but were it otherwise, 
this is the proper remedy. Invalidate the security, pursue the 
statute, and make the assurance utterly void. This remedy will 
purge the paper, and purify the contract, because it is a remedy 
addressed to the strongest sensibility of man—to his interest. 
When his interest is taken away, his temptation is removed ; and 
a case in future for the application of the supposed inconvenience 
or injury suggested by the defendant in error, will not exist. 

The act of 1741, ch. 11, saying, that all assurances whatsoever 
shall be utterly void, is saying it shall be void in the hands of an 
endorsee, or effect is not given to the act, neither its letter or its 
spirit could otherwise be complied with. If the proof offered is 
excluded, the act is defeated and rendered contrary to the inten- 
tion so strongly expressed in it, an unavailing letter. We will then 
proceed to see, whether this proof is admissible or not, on com- 
mon law principles. At the outset of this inquiry, the above two 
cases of Walton and Shelly, of Fordaine and Lashbrook, primarily 
and naturally again oppose themselves to our notice, not as au- 
thorities binding on this court, which no case in Westminster Hall 
even on common law since the revolution, can be ; but as respect- 
able opinions of learned judges, men deeply versed in the laws of 
their country, and as exhibiting evidences of what the common 
law was previous to the revolution, which common law when ap- 
plicable, is common to us with them.’ With this intent, we will 
shortly notice them. Lord Mansfield says, in the first of the above 
cases, the rule of law founded on public policy is, that no party 
who signed a paper or deed shall ever be permitted to give testi- 
mony to invalidate that instrument he hath so signed, 1 7erm, 300. 
Next to the matter of this position thus laid down by lord Mans- 
field, what attracts our attention the most, is, the stating the posi- 
tion to be a rule, when this is the first mention of it in any case 
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whatever. The manner of the expression imports the previous 
existence of it as a matter well known, and understood to be so 
by all interested in the knowledge of such things ; but when we 
look for it out of the bounds of this case, we are disappointed, 
and our search is in yain. But supposing the position to be a rule, 
it is made so by this case, as observed before. And being posterior 
to the revolution, unless it be founded upon, and supported by the 
principles of the common law anterior to the revolution, it is no 
evidence of what that common law is. On the present argument 
it was urged, that the admission of the bar, in the case of Walton 
and Shelly, is the strongest evidence of its being the law ; on which 
I would observe, that another admission in Jordaine vs. Lashbrook, 
operates as much the other way. Mr. Justice Lawrence in de- 
livering his opinion, 7 Term, 606, says, Walton and Shelly is un- 
doubtedly a case of great authority, but it was admitted in the 
course of the argument, that no such determination is to be found, 
earlicr than that case,—therefore says he, it must depend upon its 
being supported by the general principles and rules of law appli- 
cable to the admissibility of witnesses. 

If, in a space of 20 years and upwards, the position of Mr. Jus- 
tice Lawrence, that no such determination can be found earlier 
than the case of Walton and Shelly, stands unrefuted, I think that 
we may now say, it must be deemed incontrovertible, that the law 
of that case rests upon itself, and must stand or fall as it is sup- 
ported or opposed by the well known principles of the common 
law in similar cases. It is directly opposed to the case in Bl. Rep. 
365, where the witnesses to a will were permitted to give impeach- 
ing testimony against it: but a distinction is attempted to be drawn 
between the case of an instrumentary witness and the present, or 
the case where the witness is a party to the instrument; for my 
part, I can see no difference in the application of the principle. 
Let us draw the parallel, and apply the tests laid down in the case 
of Walton and Shelly, does not the instrumentary witness by the 
act of signing his name as a witness to the paper, deed or will, 
hold forth to the world, that what he hath signed, is what in fact 
it purports to be; does not the maker of a promissory note, the 
obligor in a deed, &c. do the same thing. Does not the witness 
by his attestation say, that A. the promisor executed the note, or 
as obligor the deed, which he hath so attested, and does not it say 
by his signature also the very same thing, that this is my act, or 
if a deed is the subject, this is my deed, or a will, this is my will ; 
if the note, deed or will is invalid at thé time of the execution, by 
reason of gaming, usury, infancy, and this is known to the witness, 
and he must have this knowledge to be an impeaching witness, or 
there is no case, does he not come within the reason of the rule 
or test in Walton and Shelly, and hang out false colours to deceive 
mankind ; what more does the maker of the note or the obligor in 
the deed, he does precisely the same thing. Do not both equally 
say, this is a valid note or deed, and if otherwise, do they not 
equally hang out false colours also. So also does not the witness 
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give 4 credit to the security by signing it as a witness, does he not 
thereby say it is genuine, and that it is in fact what it appears to 
be, the party does no more. No difference therefore can be per- 
ceived in the principle of the two cases: both assert what is not, 
both give credit to the instrument or paper, and both hang out 
false colours, and both are guilty of an immoral act.— 

Of like import with Lowe vs. Joliffe, is the case of Pike vs. 
Badmering, on a trial at bar in the King’s Bench, in lord chief jus- 
tice Pratt’s time, where the three subscribing witnesses to a will 
were called, and denied their hands, the court admitted the plain- 
tiff to contradict that evidence, and he supported the will against 
such testimony, 2 Str. 1096, 

The case of Price vs, Oatfield, is another application of the same 
principle upon different facts. There the lessor of the plaintiff 
proved his father renounced the errors of the church of Rome in 
1716, and died in 1720, leaving him his heir, Defendant in oppo- 
sition, proved, the father devised to him in 1720; plaintiff then 
offered to prove, that his father died a papist. Defendant object- 
ed to this evidence, arguing that the plaintiff could not be admit- 
ted to contradict his former evidence ; but the judges received it, 
and upon error, the judgment was affirmed, 2 Stra, 1095. 

So is the case in lord Raymond, 1008 ; and that is the case of a 
party to the instrument. I[t is in point to show, that a man may 
be a witness to impeach his own title, for it was there ruled, that 
a man who conveys lands may be a witness to prove he had no 
title, because that is swearing against himself, but he is not com- 
pelled to give such evidence ; now no difference can be perceived 
between the case in lord Raymond and the present case, he who 
conveys lands, gives credit to his deed, if he has no title he hangs 
out false colours, and thereby deceives mankind. And when he 
proves that he has no title, he gives evidence to invalidate the in- 
strument he has signed and executed. 

The strongest foundation assigned, upon which the exclusion of 
this kind of testimony is placed, by the case of Walton and Shelly, 
is the maxim of the civil law, that Nemo allegans suam turpitudi- 
nem est audiendus ; but the application of this maxim to witnesses 
is unknown to the practice of the common law, as also to its rea- 
son and policy. That it may have an application to the parties in 
a suit in some cases, Mr. Justice Gross admits it may be true, and 
this application of that maxim lord Mansfield himself has made 
elsewhere, where he has observed, ‘a man must come into court 
with clean hands, and he must draw his justice from the purest 
fountains,” let it be admitted then, that a plaintiff shall not be per- 
mitted to found a right on an illegal consideration, or ground his 
claim upon a transaction that is fraudulent or grossly immoral, or 
if a defendant, he shall not found his defence on such basis, yet 
this admission of the maxim must stop far short of a general rule, 
and be much restricted ; for in controversies where both parties 
are guilty and participes criminis, the rule applies, that potzor est 
conditio defendentis. Mr. Justice Lawrence says, persons are con- 
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tinually permitted swam alligare turpitudinem, as in cases of simon, 
compounding felony, sale of offices, &c, and he adds, that possibly 
that maxim may in our law be confined to the cases of plaintiffs 
making demands ex turpi causa, and to such cases of defence in 
which innocent persons may be prejudiced. 

The application of this maxim to witnesses, is contrary to the 
principles of the common law which is truth, the exclusion of 
which it always discountenances upon all occasions, and courts 
endeavour as far as possible, consistently with former decisions to 
receive the testimony of witnesses, leaving it afterwards with the 
jury to consider how far it has been supported by other evidence, 
or from its own character may be entitled to credit. See Phzllips 
35.—That it is contrary to its reason and policy, the holding the 
concealment of felonies and other offences, of itself a crime, and 
inviting their discovery by the doctrine of approvement, or its 
modern substitute, a promise of pardon upon a full disclosure, 1s 
ample testimony. That it is contrary to its practice, is evidenced 
by the constant admission of accomplices in crimes, to give testi- 
mony ; and notwithstanding, they come forward under very un- 
favourable circumstances, when upon their confession, they stand 
contaminated with guilt; yet the law considers them competent, 
and permits their testimony to go to the jury, who to be sure, will 
receive it with considerable caution and distrust ; still it is for them 
to pass upon it, and the practice goes so far, that even a witness 
who by his own showing, proves himself to have been guilty of 
perjury, yet this will not warrant the rejection of his testimony by 
the court, but it goes to the jury who are to decide on his credit, 
11 Last, 310. 

From all which, it seems to me, that by no rule of evidence of 
the common law, is this testimony excluded ; by the evidence of 
the common law I mean, ist, our own precedents, practice and 
reports. 2d, The English Reports, and other books usually con- 
sidered the repositories of the common law before the revolution, 
making in all cases the necessary allowances for its applicability 
and suitableness to our situation. HKeports of decisions that have 
been made in England since the revolution, are not considered 
equal evidence of what that common law is ; for as the law is sub- 
ject to change, and that change effected by little and little, so as 
to be at the time almost imperceptible, proceeding from a like 
gradual change in the state of society, and other circumstances,— 
causing influences that produce a variation in the principles of de- 
cision, and thereby affecting its result. Such decisions so affected, 
cannot be considered perfect evidences of what the common law 
was sometime before. ‘These reasons induce me to view with less 
confidence, the post revolutionary decisions in England on the 
present question, and in case of opposing ones, to give the prefe- 
rence to those who most approximate, what may to us be consi- 
dered as the legitimate source of our common law, to wit: anti- 
revolutionary cases, and principles.— 

Cases from different states of the union have been cited on the 
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argument, which either are directly on the point of the present 
case, or bear on the principle. Of the former class, those from 
Massachusetts, New York and Pennsylvania show, that a party to 
a negotiable instrument, is incompetent to prove it to have been 
originally void. In Connecticut, by a late case, where they have 
taken a very extended view of the subject in a variety of aspects, 
they have solemnly decided the law the other way. In none of 
the other states has it been shown that the point has come before 
their supreme courts, but in some of them, there are expressions 
in cases bearing on the principle, inducing a belief, were the ques- 
tion to come before them, the decision would be as in Connecticut. 

And even in those states where they have decided against the 
admission of the witness, they exclusively limit it to negotiable 
paper, strictly so speaking, and have refused to extend it to any 
other instrument, as a deed, bill of sale, &c. &c. In Pennsylvania 
for instance, they have admitted the*obligor of a bond who was 
the assignor, to prove that it was fraudulently obtained by him. 
The court say, although the bond is negotiable by the act of as- 
sembly, yet as it is subject in the hands of the assignee to every 
plea of discount and objection which might have been offered by 
the obligor against the obligee, they do not consider it as coming 
within the mercantile idea of a negotiable instrument, 2 Bin. 165. 
This is a very strong case; in New York, the decision was first 
carried in 1802 by a bare majority, in a court of five judges.— 
Kent being in the minority, 3 John. cases, 135. In Massachusetts, 
the rule was adopted soon after the case of Walton and Shelly, as 
appears from 3 J/assa. 28, and subsequent decisions conformed to 
it. In the case from 4 Mass. 160, Parsons, C. Justice, in deliver- 
ing the opinion of the court, after having taken a review of all the 
English cases on the subject, notices also, a decision of his own 
court about 20 years before that time, and that it had been uni- 
formly adhered to. From all which it would rather seem to me, 
that if the question were to come before these courts at the present 
day, unshackled by the former decisions, it would perhaps receive 
a different determination. To this court the question is now pre- 
sented for the first time in form, though as I think we have de- 
cided it in substance last November term, at Knoxville, in the case 
of Wylie’s Lessee vs. Calloway. The point of that case was, 
whether the grantor in a deed of land, when not interested, could 
be permitted as a witness, to impeach it on the ground of fraud ; 
we decided the witness to be competent. There is a distinction 
made between that case and the present, as the cases for excluding 
the parties to negotiable paper show, but to me it hath always 
seemed more nominal than real. The principle being the same in 
both. 

Were there a general concurrence of decision in the other states, 
one way or the other, I should think it my duty to conform there- 
to, upon the principle of raising up a judicial system of unanimity 
among all the parts of one great whole, the members of this great 
union. But as the expression of my opinion will not effect this 
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object, which way soever it be given, I think it my duty to declare 
my own opinion founded on common law principles to the best of 
my judgment, and thereby contribute my inite to what I consider 
this general and uniform rule ought to be ; to wit, that a party to 
any instrument is a competent witness to impeach it when not in- 
terestéd. 

In the present case therefore, there is error in this record, in 
not admitting the witness, John Stump, to give evidence of the 
usurious consideration therein mentioned. That for this cause the 
judgment be reversed, and the cause remauded to the court below, 
to be tried de novo, with directions pursuant to the law as under- 
stood in this opinion. 

Haywoor, J- The plaintiff is an endorser who had paid the 
last endorsee, and has then sued the payee and first endorser, who 
in his defence relies upon an usurious contract between the maker 
and the last endorsee. Thé pavee thus sued, releases the maker 
from all liability to him, and offers him as a witness to prove the 
usury. Should the plaintiff fail to recover in this action, he may 
resort to the maker, notwithstanding the release of the pavee ; 
therefore, the maker is interested that the plaintiff shall recover, 
for then he, the maker, will be forever discharged, both as to him, 
and as to the payees- And in invalidating the note, he swears 
against himself, so that he cannot be objected to by the plaintiff on 
the score of interest in the event. 

But it 1s said, he is objectionable on the ground that ‘nemo al- 
lezans suam turpitudinem audiendus est.” This maxim only ap- 
plies where in pleading, an allegation is made of criminal or im- 
mortal matters to support an action or ‘defence. Such allegations, 
if made, would destroy the action or defence founded on them 
and in this particular, the party alleging would not be heard with 
effect. Criminal or immoral matter may be alleged in destruction 
of a right claimed, and of course may be proved. And generally 
speaking, he who is particeps criminis may be sworn to prove the 
crime, though in doing so he alleges his own turpitude. The 
maxim then, is not applicable to an allegation to be made for de- 
stroying the validity of a bond or other instrument; nor to the 
case of testimony given by one who alleges his own turpitude. 

Another supposed rule is resorted to, “‘ that a man shall not by 
his oath, invalidate an instrument he has signed.” Admit for a 
moment, that such was the common law, it would certainly give 
way whenever it was found to conflict with the statute. The only 
inquiry would be, whether the rule in question did so conflict. 
Now, the statute of usury provides, that it shall not be evaded by 
any shift or device. Would it not be an evasion, if the contract 
could be so made as to be known only to the endorsee and maker, 
if the latter could not be a witness? Either he must be admitted 
when disinterested, or the statute would be, in most instances, 
illusory. And to render it effectual, the construction should break 
down any real or supposed obstacles opposed to it by the common 
law, and so have been judicial determinations. The British sta- 
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tute provides, that the instrument infected with usury shall be ut- 
terly void. The courts decided, it should be void as to all pur- 
poses, and as to all persons, innocent endorsers as well as others, 
though the common law protected innocent endorsees. The rule 
then for supporting the instrument and protecting the endorsee, 
yields to the statute, notwithstanding the policy which requires 
that an instrument shall not be invalidated by him who signs it ; 
he may yet allege and prove the usury and invalidate the note 
in the hands of an endorsee. If such defence were forbidden by 
public policy, the maker of a note would not be permitted to plead 
it—if permitted to plead or allege it, he must be permitted to prove 
it, and if by another’s oath, the same law that tolerates the plea, 
will also tolerate his oath. The statute breaks down the obstacles 
to it, wholly, not in part only. It is incongruous to say, the sta- 
tute shall prevail, therefore plead the usury, and next to say, the 
common law shall prevail, therefore, the maker shall not swear. 
In other words, that the statute shall prevail in part, and the com- 
mon law in part, when they cannot stand together ; either one or 
the other must prevail, which no doubt must be the statute. 

But indeed, if we inquire, whether there ever was such a rule 
at the common law, that he who makes an instrument shall not 
swear to invalidate it, we find in 2 Lord Raymond, 1008, that 
there was no such rule as to deeds. And we find in Jordaine and 
Lashbrooke, 7 T. R. 601, that there was no such rule with respect 
to negotiable instruments. I am warranted by a final determina- 
tion of the Judges of England, after eleven or twelve years ex- 
amination of the subject to say, that no such rule existed in En- 
gland at any time, either before or after the revolution. And are 
we more commercial than England was at the time of that deci- 
sion? Was commerce in that country injured by the decision? 
There is not that danger to commerce, upon the apprehension of 
which, the exclusion of this witness should be attempted. Mo- 
dern experience proves, that excessive usury ruins commerce, and 
that the punctuality which begets usury, is not the effect of easy 
circumstances, but of an agonizing struggle to maintain an expir- 
ing credit. I am perfectly satisfied that John Stump was an ad- 
missible witness under the circumstances in which he was offered, 
and that the judgment of the court below must be reversed. 

Emmerson, J. The only question arising on this record, which 
it is now necessary to decide is, whether in an action, by the en- 
dorsee of a negotiable note, against a prior endorsee, the maker 
when released, by the defendant, is a competent witness to prove 
that the note was given on an usurious consideration. 

The first inquiry is, how does the question stand onthe ground 
of authority? The first case to be found in the English Books, in 
which the question appears to have undergone a full investiga- 
tion, and to have been sulemnly decided is, the case of Walton vs. 
Shelly, determined in the year 1786, by the court of King’s bench, 
consisting of Lord Mansfield, C. J. Willes, Ashurst and Buller, 
Justices, who all concurred in the opinion, “ that no party who has 
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signed a paper or deed, shall ever be permitted to give testimony to 
invalidate that instrument, which he hath so signed.” This case, 

though decided since the revolution, is entitled to much weight ; 

not only on.account of the distinguished talents of the judges, and 

the strong reasons adduced in support of their opinion, but be- 

cause it shows, that the rule then laid down was not a new one, 

then for the first time introduced, but that it had been then long 

known and universally recognized as an established rule of the 
common law, this is not only affirmed by the court, but the counsel 

for the plaintiff, assert it to have been frequently laid down as an 
invariable maxim ; and this assertion, is expressly admitted by the 

very learned counsel for the defendant; they not only admit the 
existence, but assent to the propriety of the rule, which it is im- 

possible to believe they would have done, had the doctrine been, 

as has since been contended, an innovation on the rules of the 
common law, then for the first time introduced—had this been the 

case, is it possible to believe but that the books would furnish 
abundant evidence of it. A short and very unsatisfactory note of 

a case said to have been decided by lord Holt, in 2 /ord Ray. 1008, 

is however the only authority produced in opposition to the rule 

laid down in Walton vs. Shelly—And when we take into view that v 
from the time of lord Hardwicke to the present day, it has been a 
the constant effort of the courts to restrain and not to extend the 3 
objections to the competency of witnesses, and that in these efforts 
lord Mansfield and his associates have borne a conspicuous part— 
the presumption is very strong, that the rule laid down in Walton 
vs. Shelly, so far from being an innovation on what had previously 
been considered the common law, was then viewed as a well known, 
universally received, and approved maxim of that law. 

The next case to be met with on the subject, is the case of Bent 
vs. Baker, 3 T. R. 27, in which lord Kenyon far from questioning 
the existence of the rule laid down in the case of Walton vs. Shelly, 
expressly recognizes it, in relation to negotiable instruments to 
which alone he confines it. The other judges evidently found 
their opinions in favour of the admissibility of the witness on the 4 
two grounds, first of necessity, and secondly, of the right which @ 
the party had to his testimony anterior to his signature, of the policy & 
of which right he could not thereby be deprived—If the rule in 
the case of Walton vs. Shelly was an innovation, then first intro- 
duced into the law of evidence, how happens it that the discovery 
was not made in this case which was decided three years after- 
wards, but instead of a denial of its existence we find it recog- 
nized, but restrained to negotiable instruments only. It is true 
that in the case of Jordaine vs. Lashbrook, lord Kenyon denies 
having used the language imputed to him in the case of Bent vs. 

Baker, but it will appear from the cases of Charrington vs. Milner, 
Peake’s N. P. C. and Humphrey vs. Moxon, Peake’s N. P. 52, that 
he did recognize the rule in those cases. 

The next case which occurred in England in which the question 
came under consideration in the court of King’s Bench, is the case 
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of Jordaine vs. Lashbrook, 7 T. R. 601, decided in 1798—the court 
consisting of lord Kenyon, Ashurst, Grove and Lawrence—In this 
case the existence of the rule laid down in Walton vs. Shelly, was 
for the first time denied by the court of King’gJ h, and the 
case was overruled, Ashurst dissenting—It is ‘ ve Mato read 
this case without perceiving, that the effect QG—pfp@tulc@de the 
revenue arising from the stamp duties, had no \ggpnStéggbe in- 
fluence on the determination of it—But leaving tht MipeStance 
out ot view and assigning to the two cases, the weight to which 
they are respectively entitled, either on account of the talents of 
the judges, or the reasons offered in support of their opinions, I 
see nothing to justify an acquiescence in the latter—On the one 
side we have lords Mansfield, Buller, Willes and Ashurst—on the 
other, lords Kenyon, Grove and Lawrence ; however respectable in 
point of legal attainments the three latter may have been, a supe- 
riority over their opponents either as lawyers, or as men of genius 
and erudition, will hardly be claimed for them by their warmest 
admirers. It is understood, that for some time after its decision, 
the authority of the case of Jordaine vs. Lashbrook was questioned 
by some of the ablest judges in England, but that it is now con- 
sidered the settled law in that country, That the interest of the 
revenue may have been operative in producing this acquiescence 
in its authority, is at least not improbable. 

In the United States, a similar diversity of opinion on this sub- 
ject has existed. In Massachusetts, New York and Pennsylvania, 
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the rule laid down in Walton vs. Shelly, but restrained to negotiable 


instruments, has been adopted and is considered as the settied law 
of those states. In Connecticut, the doctrine advanced in Jordaine 
vs. Lashbrook, has been adcpted in its full extent. The question in 
the other states, 1s not understood to have been settled by the de- 
cisions of their supreme tribunals. 

In this conflict of opinion amongst the most eminent judicial 
characters, it becomes necessary to examine the reasons urged in 
support of the opposite opinions, and to endeavour to ascertain on 
which side the scale preponderates. In support of the admissibi- 
lity of the witness in this case, it is insisted that by the common 
law, all persons are competent witnesses, who have the use of rea- 
son, a competent religious belief, have not been convicted of any 
infamous crime, and are not interested in the event of the cause. 
This may be admitted as a general rule, but like most if not all 
other general rules of evidence, it is subject to exceptions. The 
wife, even after divorce, though not interested in the event of the 
suit, is not a competent witness to prove what she could not have 
been permitted to prove during the continuarce of the marriage. 
In some cases, persons directly interested ave admissible ; as, the 
party robbed, in an action against the hvadred. The admission 
of this general rule therefore can avail nothing: the question is, 
what are the exceptions to it, and is % one amongst others, that a 
VOL. I. NO. III. 3G 
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party to an instrument who has given credit to it by his signature, 
shall not by his testimony be permitted to invalidate it? 

To me it seems that morality and sound policy equally demand 
this exception to the general rule. Without it the greatest tempta- 
tions would be held out to frauds and perjuries, against which no 
possible degree of care and prudence could enable mankind to 
protect themselves, in the ordinary transactions of life. In relation 
to negotiable paper, the admission of such testimony as that offer- 
ed in the present case, cannot fail to be productive of the most in- 
jurious consequences, by destroying the credit and limiting the 
circulation of such paper, to the great detriment of the community 
in general, in direct contravention of the policy of the legislature, 
as declared in the various acts which have been passed for the 
purpose of securing its credit and promoting its circulation. But 
it is said, that every man whotakes a negotiable paper, should look 
to his immediate indorser, who will be liable to him notwithstand- 
ing the paper may have been void in its creation. Is it not mani- 
fest, that such a requisition wil! confine the circulation of nego- 
tiable paper within such narrow limits, as almost to defeat the 
beneficial purposes for which it is designed, and that it will con- 
fine its circulation exclusively to the wealthy, where indorsements 
alone would be deemed safe. At present, it not unfrequently hap- 
pens that on the credit of the drawer alone, the note of a solvent 
man is passed from hand to hand, until it has paid debts to several 
times its amount, before it is collected from the original debtor, 
but in the course of this negotiation, it has probably passed through 
several hands, on whose credit alone no prudent man would have 
received it—tell the indorsee that he must look alone to the secu- 
rity of his immediate indorser, and you arrest its circulation in 
the hands of the first holder, whose circumstances are such as to 
render a reliance on his credit alone unsafe—in other words, the 
moment a negotiable paper, however well secured, falls into the 
hands of a poor man, its circulation is arrested or he must part 
with it at a ruinous discount. And why is all this inconvenience 
to be submitted to? It is said, to protect the victims of usury and 
gambling—the first of these characters, are by no means always 
sO innocent as to merit protection, at the expense of submitting to 
a general public inconvenience. They are not seldom the seducers, 
who by their arts and importunities, have produced the oppression 
of which they complain, and the latter are always at least parti- 
ezpes criminis, who, however deserving of punishment, ought not 
to be protected against the consequences of their vices at the ex- 
pense of honest men. For both, the law has at least gone far 
enough when it has enabled them to exonerate themselves from 
the performance of their contracts, on proving by less suspicious 
testimony than their ewn, the illegality of the consideration on 
which they are founde& But the admission of witnesses thus 
situated, will not be prodective of the consequences anticipated 
from it. The performance of many existing contracts entered 
into under the impression which has heretofore prevailed of the 
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incompetency of such witnesses, may indeed be thereby evaded, 
but in future, neither usurers or gamblers will adopt a mode of 
securing their gains, which will admit of such evidence against 
them—they will take care that none shall be conusant of the trans- 
action but those who are placed in a situation to be excluded on 
the ground of interest. Another consequence which will result 
from the admission of such testimony, will be a very unequal dis- 
tribution of justice—one jury, composed of men eager to put down 
usury, and conscienticusly scrupulous of disregarding the oath of 
a witness who is uncontradicted by other evidence, will credit 
their testimony ; while another, possessing more refined notions 
of honour, and a more exquisite moral sensibility, will unhesita- 
tingly reject, as unworthy of credit, the testimony of a man who 
voluntarily comes forward to invalidate an instrument, by affixing 
his signature to which, he had tacitly assured all who might re- 
ceive it, that it was what it purported to be, a fair and honest en- 
gagement, to pay the amount expressed in it. 

But it seems to me, that while indulging their fears lest the 
administration of justice might be impeded by the exclusion of 
such evidence, the advocates for its admission have not been suffi- 
ciently attentive to the dangers of perjury—a crime, which it is to 
be lamented, has become so common as to justify no inconsidera- 
ble degree of apprehension, and to secure men against the effects 
of which, legislative precautions have been found indispensably 
necessary. If it be unsafe to enforce a contract for the sale of 
land unless reduced to writing, notwithstanding it may be proved 
by the most respectable witnesses, can it be safe to authorise the 
destruction of a solemn conveyance, by the oath of an individual, 
who, at the very moment he is impeaching it, by swearing that it 
was a fraudulent conveyance, proclaims to the world his own in- 
famy ; and who knows, that with a moderate share of art, aided 
by a competent portion of that moral . insensibility which vice 
never fails to produce, he may commit his perjuries not only with- 
out a possibility of conviction, but with almost perfect security 
against detection? for it must be admitted, that no case can be 
imagined in which perjury can be committed with greater security 
against detection, than where a witness comes to invalidate an in- 
strument executed by himself, on the ground of usury or fraud— 
He has only falsely to assert, with effrontery, a single isolated fact 
to which he and the party against whom -he swears are alleged to 
have been alone privy, and in every other particular, a rigid ad- 
herence to truth will be the course best suited to effect his pur- 
pose—A gainst the perjury of such a witness, it will be impossible 
for any man to protect himself, except as to the single false alle- 
gation, respecting which no other evidence could be presumed to 
exist ; every part of his testimony, must be confirmed by all honest 
men who know any thing of the matter. It will be impossible to 
oppose him either by positive or presumptive evidence, and unless 
the jury in judging of his credibility should give such weight to 
the situation in which he stands, as will produce the same effect 
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as his exclusion would have done, his perjury must have the effect 
designed. ‘The admission of such testimony, appears to me cal- 
culated to produce a degree of insecurity and danger, extremely 
adverse to the peace and happiness of society. 

In Connecticut, where the rule laid down in the case of Jor- 
daine vs. Lashbrook has been adopted, it has also been decided, 
that if a witness whose competency is attempted to be restored by 
a release, declares that notwithstanding the release, he expects to 
indemnify the defendant should he fail to exonerate him by his 
testimony, such declaration will render him incompetent. What will 
be the effect resulting from the operation of both these rules, in 
the case of a witness, introduced to invalidate his own security, 
in the hands of an innocent indorsee, on the ground of usury? If 
the witness avows an intention of remunerating the party who may 
be injured by having relied on his integrity, he is to be excluded, 
but should he avow an incapacity of feeling any other obligation 
than such as the law imposes and will enforce, he is then a com- 
petent witness. Is not this in effect to say, that by a profession of 
honesty, a man destroys his competency as a witness, but that by 
disclaiming all pretensions to honour or integrity he retains it, and 
must be received, lest by rejection the truth shall be excluded, 
and the administration of justice thereby prevented. I confess 
that to me it appears, the administration of justice will be much 
more injuriously effected by the admission, than by the rejection 
of such witnesses. 

The case of instrumentary witnesses differs as I conceive very 
materially from that of a party who by his signature has profess- 
ed to convey a right, or to incur an obligation. The former may in 
a variety of cases, without the slightest imputation either on their 
honour or integrity, come forward to impeach instruments which 
they have attested ; in many cases they will be excusable, on the 
ground, that at the time of their attestation they were ignorant of 
the defect they are called to prove; they may for instance have 
been apprised of the consideration of an instrument, but ignorant 
of its illegality. And in a great variety of cases which might be 
mentioned, the circumstance of a witness coming to impeach an 
instrument which he had attested, so far from being a valid ob- 
jection to his competency, would be entitled to no weight if urged 
against his credit—whereas, in the case of a party to an instrument, 
if the objection be deemed insufficient to exclude him as incompe- 
tent, it must surely be considered as entitled to much weight when 
urged against his credibility. Besides, the danger to the commu- 
nity from the admission of the one, bears no proportion to that 
which would result from the admission of the other, nor is there 
any comparison between the temptation to perjury, and the diffi- 
culty of detecting it in the two cases. 

By the act of 1778, ch. 5, it is enacted, “‘ that all such statutes, 
and such parts of the common law as were heretofore in force and 
use, as are not destructive of, repugnant to, or inconsistent with 
the freedom and independence of this state, and the form of go- 
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vernment therein established, and which have not been otherwise 
provided for, &c. are hereby declared to be in full force within 
this state.” And by the Constitution of Tennessee, Art. 10, ¢ 2, 
it is provided, “ that all laws now in force and use in this territory, 
not inconsistent with this constitution, shall continue to be in force 
and use in this state, until altered or repealed by the legislature.” 
From the case of Walton and Shelly, it is I think clearly to be 
collected, that in the year 1786, and for a long time prior to that 
period, the rule laid down in that case was universally received, 
and admitted in England as a part of the common law, and so far 
as I am able to ascertain, it was never contraverted in North Ca- 
rolina, either before or since the Revolution, until long since the 
passage of the act of 1778, and so far as it respects negotiable 
paper, it has never been questioned in this state until now. It may 
therefore, I think, be safely asserted, that whatever may have been 
the ancient or recent decisions on this point in England, the com- 
mon law as understood, and intended to be adopted by the legis- 
lature of North Carolina, ; in 1778, and by the conveution of this 
state, forbid the admission of a witness, ‘standing in the situation 
of the one affirmed in this cause in the court below.— 

Having been prevented by indisposition from reducing my opi- 
nion to writing at the time this cause was argued, I had proposed 
deferring the doing so, until some leisure should be afforded for 
the purpose, but being informed that the opinions of the whole 
court will probably be required to be used in other courts before 
that leisure can be expected, and before my return to this place ; 
I have availed myself of the few moments which could now and 
then be spared from the current business of the court, hastily to 
throw together some of the reasons on which my opinion is found- 
ed. On the whole, believing that so far from being bound by au- 
thority to reject the rule laid down in the case of Walton vs. Shelly, 
I am justified in considering it ‘as a part of the common law, in- 
tended to be adopted by the act of 1778, and by the constitution 
of this state, and being moreover conv anu as I am, that a de- 
parture from that rule would open a wide door, and hoid out 
strong temptations to frauds and perjuries of the most dangerous 
description, that it would in a great degree tend to destruy the 
credit, and injuriously to restrain the circulation of negotiable 
paper, that it would expose the whole community to a degree of 
insecurity in the ordinary transactions of life, hostile to the wel- 
fare and happiness of society, that it will have a powerful tenden- 
cy to encourage vice and immorality, and that in practice, it will 
fail to produce the salutary effects anticipated from it—I am of 
Opinion, that the court below acted correctly in rejecting the wit- 
ness offered, and that the judgment ought to be affirmed. 
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Reports of cases adjudged in the Supreme Court of Pennsylvania, with some 
select cases at Nisi Prius and in the Circuit Courts. By the honourable Jasper 
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Yeates, one of the judges of the Supreme Court of Pennsylvania. Philadel- 
phia, John Bioren, 1817—1818, four vols. 8vo. 


THE species of publication to which we invite the attention of 
our readers, is peculiar to those countries in which the common 
law prevails. In those parts of Europe, where the civil law is 
established, it has not been usual for its professors to employ them- 
selves in attending as historiographers of the public tribunals, to 
delineate the arguments of counsel, and to present in their own 
words the decisions of the judges. Treatises and dissertations 
are particular branches of the law, or compendiums of the whole 
body of it have been preferred as the vehicles of information, into 
which the decisions of courts and judges have been occasionally 
introduced. But, however arduous the labors, however profound 
the speculations of these learned men, they want what is technical- 
ly termed by the common lawyer, authority. Chey may assist and 
influence, but they cannot bind the judge. The want of this cha- 
racter has two obvious effects ; it tends to increase the number of 
publications, and it prevents the law from acquiring that certainty 
and stability which are necessary for the public safety. 

The principles which it is open to one man to enforce, it is 
equally open to another to impugn. 

The love of fume; the prospect of profit; perhaps sometimes 
even the pleasure of contradiction increase the number of writers, 
while the student is embarrassed and the judge disgusted. 

An evil of this sort scarcely exists in English or American ju- 
risprudence, With the exception of some early treatises, such as 
Bracton, Britton, Fleta, and the Mirror, the common law knew 
little of these general compositions till Lzttleton and his immortal 
commentator appeared. From that day down to the time of the 
enlarged publication of Fearne, the English lawyers relapsed with 
few exceptions into the plain and faithful task of publishing the 
decisions of courts instead of their own lucubrations. Perhaps 
some exceptions may be admitted. Hale and Hawkins may be 
mentioned. It is, however, to be observed as a characteristic 
mark of their compositions, that little is advanced even by Hale, 
and perhaps nothing by Hawkins, for which a decision is not re- 
ferred te. The general object seems to be, to methodise principles 
which have been settled by the courts, not to obtrude the opinions 
of the authors. This is fully exemplified in some of the excellent 
commercial treatises of modern date. Abbott and Parke are par- 
ticularly scrupulous ; Marshall has sometimes, but cautiously, gone 
further. 

In the United States, juridical disquisitions have been of course 
still more rare, Sw?7ft has published a system of the laws of Con- 
necticut, Reeves and Livermore have given to their brethren good 
treatises on certain civil relations. a// has furnished the student 
with a guide in Admiralty Cases and a treatise on Maritime Loans. 
Duponceau has made Bynkershoek his own; and Sergeant has re- 
ceived the approbation of the Pennsylvania bar tor his work on 
Foreign Attachments. 
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But the safer and more useful vehicle of Reports has excited 
more labor and has rendered more service. 

Since the revolution, Massachusetts, Connecticut, New York, 
New Jersey, Pennsylvania, Maryland, Virginia, North and South 
Carolina, Kentucky and Tennessee, have all had their reporters. 
Something has been done in Louisiana, where we should look for 
much curious law learning, from the mixture of so many codes or 
systems as are in force in this youthful member of our confederacy. 

Of these reporters Johnson is entitled to the high praise not 
only of excellent composition, but of systematic perseverance. In 
the latter quality he is unrivalled except by East. In Pennsylvania 
we have had Dallas, Binney, Addison and Browne, to which may be 
added the decisions of one session of the Circuit Court of the Uni- 
ted States, by Wallace, leaving us only to regret, that he who has 
shown how well he can report, has not yet gratified the public ex- 
pectation in respect to the same court since judge W ashington pre- 
sided in it. But it is not our intention at present to discuss the 
merits of these antecedent reporters. Our further remarks are con- 
fined to the recent publication of the three volumes of judge Yeates. 

Those who knew the patient and laborious character of this ma- 
gistrate, and who expected to find, in these volumes, a statement 
of facts minutely accurate, a careful and scrupulous condensation of 
the arguments of counsel, and a faithful transcript of the decisions 
of the bench, have not been disappointed. The work commences 
with April term, 1791, when the learned judge took his seat on the 
bench of the supreme court. The first volume includes the cases 
which occurred from that period to the term of October 1795 ; the 
second continues the series down to March 1800; the third ter- 
minates with the Nzsz Prius, held at Bedford in November 1803, 

A great proportion of these cases has not been before reported. 
Mr. Dallas’ second volume, however, contains a number which are 
found in those of judge Yeates, One general observation may be 
made in respect to those which are given by both reporters: the 
former are, in most cases, less full and circumstantial than those 
now under consideration. This remark is not intended to derogate 
from the merits of Dallas. The credit of his reports is deservedly 
high, and the deceased author is entitled to the praise of having 
first broken the ground, and of having laid the foundation of a spe- 
cies of publication in this country, which is essential to a proper 
acquaintance with our peculiar jurisprudence. The local variations 
of common law, the expedients adopted to escape or surmount the 
want of a court of chancery, the exposition of our own statutes can 
only be known through this admirable medium. In the want of it 
what must be the resource but the uncertain or obscure traditionary 
information, which is too slowly and too imperfectly acquired, to 
afford satisfaction to the student, or be useful to the young practi- 
tioner? 

It cannot form a weighty objection to a book of reports, that 
the same case has been already reported by another hand, unless 
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there is an exact correspondence, not only in the tacts of the case, 
but in the manner in which the principles under discussion is ex- 
hibited to the reader. In England there were, for some time, many 
cotemporary reporters, and an useful feature of a case could oc- 
casionally be found in one which was omitted by another. 

But there is much original matter in judge Yeates’s reports 
which (Mr. Dallas scarcely had the means of collecting. The 
country cases, as they are termed by the Philadelphia bar, involve 
points of the highest’ importance in respect to titles under warrant 
and survey, settlements, &c. They embrace, likewise, many ques- 
tions common to all parts of the state arising on wills, deeds, con- 
tracts, &c. Judge Yeates has sedulously imp:oved the opportuni- 
ties of preserving these cases which arose from the faithful per- 
formance of his itinerary duties. It is true that much of this part 
of the work contains only decisions at Nisi Prius, but there is a 
great difference between our manner of conducting trials at Nisi 
Prius and that usual in England. The reports of those trials in that 
country are of little comparative value, because they are chiefly 
confined to facts ; there, when questions ‘of law are raised, they are 
either decided without an argument, or reserved at once for a hear- 
ing in bank. With us it has been usual, although it is believed the 
practice is now somewhat declining,—to argue the questions of law, 
to cite and read authorities, &c. and often to give the case as fulla 
discussion before the jury as it could afterwards receive on the re- 
turn of the postca. The origin of this inconvenient practice may 
probably be traced to habits anterior to the revolution, when the 
bench was commonly filled by men who had not had the benefit of 
a juridical education, and when it was not only thought necessary to 
inform the court as well as the j jury, but it was often attempted to 
work upon the jury to decide questions of law for themselves. The 
practice, however, has continued, although the reason for it has al- 
most ceased ; and hence the report of a Nisi Prius trial in this state 
is often highly interesting and instructive. It may be added, that 
many of the charges to the jury contain views of the points of law 
on which the case may have turned as comprehensive and elaborate 
as they would probably receive after an argument in bank. 

We may refer for instances of this to the following cases in the 
first vol. Chambers v. Furry, 167. Evans v. Jones, 172. [rwin’s 
lessee v. Nichols, 293. Eichelberger’s lessee v. Barnitz, 307. 
Sauder’s lessee v. Morningstar, 313. Griffith’s lessee v. Wood- 
ward, 317. Smith’s lessee v. Brown, 513; and in the second vol. 
the reader may consult the following cases: The Commonwealth 
v. Nicholson, 9. Hubley’s lessee v. White, 133. Zeiber v. Boos, 
321. Durmond’s lessee v. Robinson, 337. Morris’s lessee v. 
Neighman, 4506, with others. ‘The third and fourth volumes we 
have not had equal leisure to inspect. 

On the whole, we consider those reports as forming an useful 
addition to our stock of juridical information and deserving public 
encouragement. 
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ABATEMENT. 
See Practice, (c. i.) [E. 2.] 
{F. 3.] (LL 4.] 
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ACCOUNT. 

1. A BILL will lie for an ac- 
count where defendants appear to 
have been agents for the sale of 
the property of the plaintiff. AZac- 
kenzie v. Johnson and others, 4 
Mad. (cu.) 373. 

And S. P. © sac v. Banner, 
Thid. 417. 

2. Vhe current of decisions clear- 
ly show, that although a custom 
has been previously.established, the 
Court will decree am account againt 
other persons acting afterwards in 
breach of the custom. ‘he Court 
therefore entertained a bill for an 
account of tolls due by custom, in 
respect of a mill, where the cus- 
tom, had been "established in a 
former suit. It appearing how 
ever that the questions, whether 
the custom was destroyed by the 
convertion of old water mills and 
horse mills into a steammill, and 
whether crushing malt was not 
within, the custom of grinding, 
were merely of law. The Court 
retained the bill with liberty to 
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\the plaintiff to bring such actions 


as he should be advised. | Duke 
of Norfolk and others, v. Myers 
and others, 4 Mad. (cu.) 83. 

And Sce ADMINISTRATION, [B. 
3, 4.] 


ACCUMULATION. 


The statute 39 & 40 Geo. 3, c. 
98 prevents an accumulation of in- 
terest during the minority of an 
unborn child; but as to the’prin- 
s\cipal, the law remains as before 
the statute: the excess of accu- 
mulation, prohibited by the sta- 
tute, forms. part of the residue. 
Haley v. Bannister, 4 Mad. (cx.) 
275. 

And see Griffiths v. Vere, 9 
Ves. 127; Longdon vy. Simson, 
12 Ves. 295. 
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ACTION. 
[A.] WHEN IT_LIEs, 


[B.| PARTIES TOW 
And see A SSUMRSIT, [Ac] 4 


[A.] Wun IT Lizs. 

1. So long as the slave trade is 
lawful, and slaves the subject of 
legal property im -a.couniry at 
amity with us, its subjects may 
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resort to a British court of justice 
for any wrongful act done by a 
British si 
would be otherwise’ if such trade 
were contrary to the law of na- 
tions. The 58 Geo. ,c. 36, s. 
10, seems to be a legislative réecog- 
nition of a foreigner’s right of suit 
in respect of such property. Mad- 
vazo V. Willes,3 B. & A. (x. B.) 
353. 

2. Where a decree in equty 
merely directed a sum to be paid 
on an equitable consideration, as 
interest on purchase-money, and 
costs of a bill filed for a specific 
performance ; held, that no action 
could be maintained on such or- 
der ; it does not constitute a legal 
debt; nor does the law in such case 
imply a promise to pay. The mode 
of enforcing such order is, by at- 
tachment for contempt. Carpenter 
v. Thornton, 3 B.& A. (x. B.) 52. 

And see Emerson v. Lashle, 2 H. 
Bl. 248; Foy v. Malcomb, 4'Taunt. 
705. 

If it had been a bill filed for an 
account, and upon the balance a 
precise sum had been found to bé 
due, and which might originally 
have been the subject of an action 
at law; semble, the court might 
lend its aid to enforce such a de- 
cree. Jbid. 55. 

3. Upon an agreement for the 
purchase of plaintiff’s interest in 
lands, upon the terms of paying to 
the plaintiff a yearly ground rent 
of 40/. over and above the origi- 
nal ground rent payable to the 
ground landlord, it appeared that 
defendant had for several years 

aid such rent, and had acknow- 
fediged that arrears were due; held 
sufficient to entitle the plaintiff to 
maintain the action on the agree- 
ment : and it need not be stamped 
asalease. Sembd/e, plaintiff might 
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ject to them; but itj( 
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have recovered for use and occu- 
pation. Conolly v. Baxter, 2 Star. 
N. P.) 525. . 
4. Where a bill, payable at the 
house of A. the defendent, had 
been presented and dishonoured, 
but on the following day he receiv- 
ed a remittance to cover that and 
another bill; and afterwards ad- 
vised the acceptor of the circum- 
stance of presentment and non- 
payment ; and further, that the 
remittance should be carried to the 
account, and a bill for the balance 
be drawn: the Court held, that 
the defendant could not be con- 
sidered as holding such remittance 
for the use of the holder of the 
bill, so as to give him a right of 
action, unless some agreement had 
taken place between them. Vates 
v. Bell, 3 B. & A. (k. B.) 643. 
And see IVilliams vy. Everett, 14 

East, 582. 

Where A. deposited insur- 
ance policies with his bankers, who 
were in advance to him, which 
&. a creditor, afterwards obtained 
from them, upon an express under- 
taking to settle with the under- 
writers, and collect for them. JB. 
afterwards received the amount, 
but A. becoming bankrupt, and 
indebted to him beyond the sums 
so received, he claimed to set 
off his own debt against the pro- 
ceeds. Held, that the assign- 
ees of A. (even with the con- 
sent of the bankers) could not 
maintain any action against B. for 
breach of his uudertaking ; for if 
the interest and right to sue were 
in the bankers, nothing passed un- 
der the commission, and. so the 
assignees were not competent to 
sue; or if it were tobe consider- 
ed as an agreement for the bene- 
fit, of the bankrupt, the defendant 





would be entitled to set off his der 
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mand against the bankrupt, under 
5 G. 2, c. 28, and so there was a 
good answer to the action; in 
either way the nonsuit was right. 
Chalmers v. Page, 3 B,& A. (kK. B.) 
697. 

[B.] Partres To. 

1. In an action for breach of 
covenant, against two of three par- 
ties separately interested, on a co- 
venant to. convey, to which the 
non-joinder of the third _ party 
was pleaded in abatement; held, 
that the interest being clearly seve- 
ral, the action was well brought. 
Wherever the interest is separate 
the action may be several, notwith- 
standing the terms of the covenant 
on which it is founded may be 
joint ; and where the interest is 
joint the action must be joint, al- 
though the covenant, in language 
purport to be joint and several. 
James v. Emery and another, 5 
Pri. (ex.) 529. 

And see Eccleston v. Clipsham, 
1 Saund. 253; and znfra, tit. Covz- 
NANT. 

2. "The replevin clerk to the she- 
riff, preparing the replevin bond, 
must alone bring the action for the 
expenses, and cannot join his part- 
ner although the ba@siness be done 
in the office of the firm., Sran- 
donv. Hubbard, 2 B. & B. (c. PF.) 
11. 

3. Where the shipment of goods 
was made on account of the con- 
signors, at their risk and for their 
benefit, and not of the consignees ; 
held, that the circumstance of the 
latter having made advances. on 
account of freight and insurance 
of such goods, would not entitle 
him to maintain the action against 
the ship-owner for damage occa- 
sioned by improperly stowing them. 
The prospect of a lien could never 


(1820.) 








satisfy the allegation that he was a! 





2 
a we * ‘ . a 
4 FED ea 0 05 S ‘ 
« 3 . - eo 





419 
contracting party. Sargent v. Mor- 
ris, 3 B. & A. (Kk. B.) 277. 


And see Evans ve Marlett, 1 
Lord Raym. 271. 

4. Where the intestate had’ in 
his lifetime assigned all his proper- 
ty; held, that an action for goods 
sold by him was, well brought in 
the name of his representative, and 
not of the assignees. Brandt v. 
Heatig, 2 Moore (c. P.) 184. 

5. Where the defendant had bor- 
rowed from one of two executors 
(who alone had proved the will) a 
sum of money, which he knew to 
be the money of the testator, and 
which, when recovered, would he 
assets in the hands of the execu- 
tors ; held, that the action was pro- 
perly brought in the name of both 
executors. An executor derives 
title not from the probate. but from 
the will, &c.; probate granted 
to one executor enures to the 
benefit of all, and all must join in 
an action brought in that charac- 
ter. Webster v. Spencer, 3B. & 
A. (K B.) 360. 

6. Where the solicitors to the 
assignees: of a bankrupt gave an 
undertaking to the landlord, who 
had distrained, in the terms, “ we, 
as solicitors of, &c. assignees, un- 
dertake to pay such rent as shall 
appear to be due, provided it do 


ACTION. 


Jnot exceed the value of the effects 


distrained,” held, that: they were 
personally responsible; they had 
no power, as soliciters, to pledge 
the credit of their clients ; but the 
effect was, that they shemselves, 
‘© as solicitors,’ undertook. ‘The 
particle “ as” was merely descrip- 
tive of the characters they filled, 
and which induced them to under- 
take. Burrell y. Jones, 3 B.& A. 
(K. B.) 47. 

And see Appleton vy. Binks, 5 
Fast, 148. 













































































ACTION ON THE CASE. 
[A.] For inJurIEs TO PERSONS. 
(a) Malicious arrest. 
ne False representation. 
b). Seductzon. 
(d) Disturbance in elective fran- 
chise. 
[B.] For 1nJuRrIEs TO PROPERTY. 
—NUISANCES. 


[A.] InyJuRIES To PERSONS. 
(d) Malicious arrest. 

In an action for a malicious ar- 
rest, it is necessary to state the writ, 
and so cannot be matter of sur- 
plusage ; where, therefore, the dc 
etiam was stated to be for 50/. in- 
stead of 30/. according to the fact 5 
held, that the variance was fatal. 
Gadd v. Bennett, 5 Pri. (£x.) 540. 

So it, being necessary to show 
that the defendant, having sued out 
a writ, had discontinued the suit, 
held that the averment of the dis- 
continuance must be proved as 
laid ; and the averment being, that 
it was by the judgment of the 
court, &c.; with reference to the 
record, evidence of a mere rule to 
discontinue was held to be insuffi- 
cient. Had the allegation been 
general, it would have been sufh- 
cient to have produced the rule, 
and proved payment of the costs. 
Ibid. 545. : 

b) False representation. 

In an action for false representa- 
tion of a man’s credit, the decla- 
ration stated the representation to 
be, that the defendant was ready 
to give him the said L, HW. credit for 
any thing he wanted, * thereby 
then and there meaning that the 
said defendant believed the said 
L. Hf. to be a man in good circum- 
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dence, that the defendant was a 
creditor of L. H. and knew of his 


|being discharged under the insol- 


vent act. Gainsford v. Blackford, 
6 Pri. (ex.)*36. 

And see Vrenpor snp Pur- 
CHASER, [A.] 5. 

(c) Seduction. 

1. Upon motion to set aside a - 
writ of inquiry, in an action for 
seduction of plaintiff’s daughter, 
on the grounds, 1st. of surprise in 
the want of notice of the plaintiff’s 
employing counsel ; 2dly, for evi- 
dence of a promise of marriage 
having been given in evidence ; 
and 3rdly, for excess of damages. 
It appeared that the defendant’s 
attorney had been informed by the 
plaintiff’s’ attorney, that counsel 
would attend for the plaintiff, and 
the Court held it sufficient; had a 
request been made to the sheriff 
to postpone the execution of the 
writ until the defendant could pro- 
vide himself with counsel, and been 
refused, fit might have been a 
ground of objection. 2dly, upon re- 
ference to the sheriff’s notes, no 
evidence of any promiseof marriage 
appeared, and the Court held, that 
they were as much bound by his 
report, as if it were the report of 
a judge on a motion for a new 
trial; lastly, the ground of exces- 
sive damages not being satisfac- 
torily shown, the Court refused to 
draw any line in a case where, 
fron the circumstances, great lati- 
tude ought to be allowed. Liliott 
v. Nicklin, 5. Pri. (zx.) 641. 

Although, in an action of this 
nature, direct evidence of a pro- 
mise of marriage is inadmissible, 
yeta plaintiff mav show that the de- 


stances, and fit to be trusted with/|fendant was addressing his daugh- 


goods on credit.” The court held, 
that such an innuendo was too ex- 
tensive and not supported by evi- 








ter in an honourable way ; or get 
at the fact by indirect questions, as 
by showing preparations for the 















ACTION ON THE CASE. (1820.) ADMINISTRATION. 421, 


marriage, &c.; the distinction is, 
where the actual promise of mar- 
riage is not relied on as a promi- 
nent part of the case, but is«mere- 
ly collateral to the main object of 
the action, as to. vindicate the par- 
ty’s character. Elliott v. Nickiin, 
5 Pri. (ex.) 641. 

And see Dodd vy. Norris, 3 
Camp. 519. | 

2. Where it appeared thatthe 
defendant practised a fraud to in- 
duce the party to leave her father’s 
house, without any real intention 
to hire her as a servant, but for 
the purpose only of gaining pos; 
session of her person, and sedu- 
cing her; held, that the father 
might maintain the action, though 
it was objected that she was in the 
service of the defendant himself 
at the time. Speight v. Oliviera, 
2 Star. (nN. P.) 493. 

And the judge, (Abbott, 'L. C. 
J.) refused to nonsuit, on the ob- 
jection that it should have been 
trespass, and not case. JLbzd. 

And See Inrormation, [A.] 5. 


(d) Disturbance in elective fran- 
ehise. 


Semble an action is not Maintain. 
able against a returning officer for 
inerely refusing the vote of a per- 
son who afterwards appears to 
have really had a right to vote, un- 
less that refusal appears to have 
resulted from.a malicious and im- 
proper motive: he has a discre- 
tion in the admission or rejection 
of votes. ‘The question for the 
jury is, whether his conduct pro- 
ceeds from an improper motive, or 
from an honest intention to dis- 
charge his duty. Cullen ve Mor- 
ris, 2 Star. (N. P.) 577. 

And see Ashby v. White, 2 Lord 
Raym. 938? Grew v. Milward, 


[B.] Injurizs To PpRoperty.— 
NU SANC S. 


tinuing a nuisance, eretted by H. 
with plaintiff's permission; held, 
that no action could be maintained. 
And upon its befhg, alleged, that 
the original erection had been made 
under the direction of B ; held fur- 
ther, that an action on the case 
could not be maintained for the 
continuance of the trespass’ by the 
same person. Coventry vy. Stone, 
2 Star. (nN. P.) 534, » 





ADMINISTRATION. 

[A.] To wHoM GRANTED. 

[B.] Invenrory AND ACCOUNT. 
[A.] To wHom GRANTED. 

_1. ‘The. Court never forces a 

joint administration ;» where the 

option was between two in equal 

degree of relationship, one of whom 

had been twice a bankrupt, the 

Court rejected his claim, and con- 

demned him in costs. Sell v. Tim- 

iswood, 2 Phill. (pRER.) 22. 

2. Where there is no material 
objection on one hand, or reasons 
of preference on the other, the 
Court, in its discretion, puts the 
administration “into the hands of 
the person with whom the majority 
of interests are desirous of intrust- 
ing the estate. Budd v. Silver, 2 
Phill. (pRER.) 115. 

3. Ceteris paribus, the Court 
will prefer a man of business. Wi/- 
liams v. Wilkins, 2 Phe (ARcHEsS) 
100. = 

4, Where the wife was’ clearly 
shown to be incapable at the time, 
from mental defects, of contracting 
marriage, and nullity of the mar- 
riage was established, the Court 





and Drew vy. Golton. 2 Lud. 245. 


refused administration of ‘her ef- 


In an action against. for con- 
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fects to the husband. Held also, 
that a marriage having been in fact 
solemnizedythe person alleging in- 
capacity must prove it. Browning 
v. Beane, 2 Phill. (prer.) 69. 

5. The Court refused the appli- 
cation of a married sister to be 
joined with her brothers in the ad- 
ministration, where by the will the 
latter were to act as her trustees, 
and had a majority of interests. 
Where the parties cannot agree, it 
is not the practice of the Court to 
grant frofi the residuary legatees 
to a nominee ; nor will it force a 
joint administration upon uawilling 
parties. Dampier v. Colson, 2 
Phill. (aRcHEs) 54. 

6. Where the testator gave his 
wife (whom he appointed execu- 
trix) an interest for lite, and after 
her death the whole to his daugh- 
ter; and the wife took out probate 
and died ; the daughter also mar- 
ried and died before the widow ; 
the Court decided that the repre- 
sentative of the daughter, having 
the sole interest, and the next of 
kin of the widow no interest at 
all, was entitled to the administra- 
tion of the property left unad- 
ministered. Wetdrilly. Wright, 2 
Phill. (PRER.) 243. 


7. The Court d6es sometimes 
grant to more creditors than one, 
but it prefers that one should be 
fixed upon. Harrison v. All Per- 
sons, &c. 2 Phill. (PRER.) 249. 


8. Where the marriage was 
voidable, as being within the pro- 
hibited degrees, but not declared 
void in pe lifetime of the partiés ; 
held to be valid for all civil pur- 
poses, and that the husband was 
therefore entitled, as a civil right, 
to administration of her effects. 
Elhotty. Gurr,2 Phill. (PRER.) 16. 
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ADMINISTRATION, 


ming v. Price, 12 Mod. 432; and 
Hayden v. Gould, 1 Salk. 119. 


[| B.] Inyenrory anp account. AnD 
see Execuror, [ B.] 2. 

1. Where an inventory was mo- 
ved for, on grounds of fraudulent 
concealment and omission, which 
were satisfactorily answered ; and 
an objection was afterwards taken 
to the administration being taken 
out under the proper sum,’ the 
amount in value, including debts, 
which were not expected to be re- 
ceived ; the Court held the turning 
round with such a frivolous objec- 
tion, instead of protecting the par- 
ty from costs, was an additional 
ground for them, and condemned 
accordingly. Butler v. Butler, 2 
Phill. (vrer.) 37. 

2. The Court may exercise a 
discretion as to the sort of inven- 
tory it will accept, particularly in 
complicated cases. A party, al-— 
though he has only a contingent 
interest, has a right to a constat of 
the effects. Reeves v. Freeling, 
2 Phill. (aRcHEs) 56. 

3. Upon an account being called 
for of the administration of an es- 
tate, after a great lapse of time, ac- 
counts kept by a deceased party at 
the time, must be considered as 
prima fascie evidence of his re- 
ceipts and payments, throwing on 
the other party the onus of im- 
peaching it. Chalmer v. Bradley, 
1 Jac. & W. (cH.) 65. 

4. Where the widow (adminis- 
tratrix) continued the trade for the 
benefit of the children, afterwards 
married again, and after the busi- 
ness had been carried on for a con- 
siderable time by her husband and 
others, nominally partners, but who 
had no interest in the stock in trade 





And see Co. Litt. 33, a; Hem- 


which was substantially the intes- 
tate’s, and then a dissolution took 








AGENT AND 


place as to one of the partners, and 
the business was. still continued ; 
the Court held, that there being a 
continuance of the same _ property 
in trade, the dissolution of the 
partnership was not such a break 
as to entitle the claimants to call 
for an account of the profits up to 
that, period, and for interest upon 
' the capital after it. Semédle, there 
may be citcumstances, as of a per- 
fectly new concern at a different 
place, and with different risk, which 
would give to the cestuz que trusts 
a new right to relinquish or adopt 
it; in the principal case, the Court 
decreed the plaintiffs entitled to an 
account of the profits, for the pur- 
pose of ascertaining whether that 
or the interest would bemost bene- 
ficialto them. » Heathcote v. Hul- 
me, 1 Jac. & W. (cu.) 120. 

And see Burden v. Burden, cited 
1 Ves. & B. 170. 


5. Interest must, in such case,|sign 


be computed at 5 per cent. Jbid. 


134. 


AD QUOD DAMNUM. 
See Insunerion, [ C.] 1. 


ADULTERY. 
See Marrracg, | B.]| (a.) 


AGENT AND PRINCIPAL. 


And see Facrorn,—Banxkrurt, [F.] 
(b)—Trusrex, 5. 7. 

1. Where a local agent, acting 
under the directions of a general 
agent in collecting debts, for the 
more convenient remittance, pro- 
cured a banker’s bill, which was 
inadvertently drawn in his own fa- 
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for him to indorse it over to the 
principal agent, and the bill was 
deposited with a banker for the 
purposes of being presented i 
payment, &c. the Court refu 
dissolve an injunction obtainec by 
such local. agent, restraiming the 
general agent and his banker from 
suing on such indorsement ; it ap- 
pearing, that the one had tacitly 
assented to the mode of transacting 
the business, and the other was ac- 
quainted with-the circumstances 
under which the indorsement was 
made, and of the relative situation 
of the parties. Kidson v. Dil- 
worth and another, 5 Pri. (2x.) 
564. | 

Semble, had he indorserl the bill 
to guarantee the payment, it would 
have been different, bid. 
‘Where the defendant, as 
agent, purchased coffee by the di- 
rection of the plaintiff, and con- 
ed them to a house abroad, 
who afterwards, by his instructions, 
but without any authority from the 
plaintiff, sold them ; and it appear- 
ed, that the defendant had com- 
municated such consignment, and 
effected an insurance in the name 
of the plaintiff; and after the sale 
abroad, had.advised the plaintiff 
to get the stamp duty on the’poll- 
cies returned; held that it was 
sufficient evidence of the property 
being vested in the plainuff to en- 
title him to recover in trover ; and 
that it was for the jury to say, if 
the sale had not been effeeted by 
the defendant’s directions. Payne 
v. Brander, 2 Star. (xv >.) 568. 

3. Where the defendants (bank- 
ers) received moneys by the au- 
thority of exccutorsyas their agents, 
and remitted it to themin the course 
of their duty as agents, and in the 
usual forms of business, and there 


PRINCIPAL. 





vour, so that it became necessary 


was no ground for imputng to 
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them ary knowledge or share in 
the misapplication of the assets ; 
held, that they were not responsi- 
ble to the parties claiming under the 
will. Keane v. Robarts and others, 
4 Madd. (cu.) 332. 

4. Every person who acquires 
personal assets by a breach of trust, 
or devastavit in the executor, is 
responsible to those who are en- 
titled under the will, if he isa 
party to the breach of trust. Keane 
v. Robarts and others, 4 Madd. 
(cH.) 357. , 

Ifa party dealing with an ex- 


AGENT, &C. 


ecutor for the personal assets, pays} . 


his money to the executor, so that 
it may be applied to the purposes 
of the will, he is not responsible 
for any misapplication of it; but, 
if in dealing with the executor, he 
does in truth pay bis money for 
the private purposes of the execu- 
tor, whether applied to, the pri- 
vate debts or private trade of the 
executor, he is equally a party to 
the breach of trust. Ibid. 359. 
5. Where the Navy Board, en- 
tered into a contract with defend- 
ant, as their confidential agent, in 
procuring stores, &c. from Russia, 
in time of war; and it appeared to 
be the usual course of dealing in 
that market; to employ a Russian 
agent, and to cnarge their remune- 
ration as prime cost, which charge 
had been allowed to the defendant 
by the commissioners from year 
to year in his accounts ; the Court 


‘refused to re-open those accounts. 


‘The Navy Board are the constitu- 
tional agents of the public in ma- 
king such contracts, and for such 


‘purposes they are a competent mi, 


isterial body, and as such capable 
of binding the government. At- 


. torney General y. Lindegren,6 Pri. 


fEx.) 287. 
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ALIMONY. 


Neither could the Court, ina 
case where his accounts had been 
passed under such circumstatices, 
call on him to pay interest on small 
balances,- which it appeared he 
from time to time had in his hands. 
Ibid. / 

But as to certain gratuities, and 
participation in the commission, so 
allowed to the foreign agent, the 
Court directed. him to refund, as 
against every principle of equity. 
Ibid. 

And see Account, 1.—ATTroxrNEY 


[C.] 5. 


AGREEMENT. 
See Action,;3, | A. ]—Usury, 3. 


ALEHOUSE-KEEPER. 


A conviction against an ale- 
house-keeper for suffering tippling 
in his alehouse, held bad, for not 
stating whether the persons suffer- 
ed to tipple in his alehouse were 
strangers or inhabitants -of the 
place ; it appearing to be made on 
the oath of one witness. And the 
stat. 1 Car. c. 4, which extends the 
penalty to the case of strangers, ex- 
pressly directing that the proof, &c. 
shall be the same as that required 
by the 1 Jac. c. 9, § 2, the Court 
thought they were not at liberty to 
construe it to be a reference to the 
1 Jac. c. 9 as altered by 21 
Jac. c. 7. R. v. Dove, 3 B. & A. 
(kK. B.) 596. 


ALIMONY. 

1. Whether the delinquency of 
the husband was established, and 
a large proportion of the fortune 
came from the wife, the Court al- 





owed her nearly half for perpe- 








ANNUITY. 


tual alimony; but held, that the 
true rule was, to decree it only 
from the date of the sentence. 
Cooke ve Cooke, 2 Phil. (aArcues) 
40. 

2. Soin a gross case, even where 
there were children, the Court, al- 
ter deducting for their suitable edu- 
cation, granted nearly a moiety for 
permanent alimony. Ctway v. Ot- 
way. 2 Phill. (arcues) 109._ 

3. But the Court, under circum- 
stances, will not lessen the alimony 
on account of the maintainance of 
a child. And where pending suit, 
it appeared, that there was no 
ground to consider it as vexatious, 
no allegation on the part of the 
husband, and no unnecessary de 
lay, although the Court will not al- 
low the same as if the charge were 
established, yet the wife has a right 
to be maintained with somg fefer- 
ence to her former state with mo- 
deration. Simzth v. Smith, 2. Phill. 
(ARCHES) 152. 

Afterwards, the court gave a 
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granted subsequently to the 53. G. 
3, c. 141, need not state that the 
grantor was to be at liberty to re- 
deem it'on certain terms specified 
therein, for it cannot come within 
the schedule ; the consideration 
ihere spoken of, meaning one which 
can be paid: nor does the schedule 
require the name of the party in 
whose favour the warrant of attor- 
ney is given to be specificied. Yems 
v. Smith 3 B. & A. (x. B.) 206. 

2. Where a draft formed part of 
ihe consideration of the annuity ; 
held that it was necessary both 
on ptinciple, and on the decided 
cases, to state in the memorial at 
what time such draft was payable. 
Where the application was made 
twelve years after the execution of 
the deed, and all the witnesses 
were dead, the Court made the 
rule absolute for setting aside the 


judgment signed, &c. on the con- 


dition of returning the principal, 
on taking an account before the 
prothonotary. Drake v. Rogers, 2 





moiety to the wife for permanent! 
alimony; and in consideraticn of| 
the husband’s conduct, refused to} 
make any addition in respect of a) 
child whom he had forcibly taken) 
away from its mother’s care. Jdid., 
235. 


AMENDMENT. 
See Practice, (Ea.) [C.] 





AMOVEAS MANUS. 
See Extent. [B. 2.] 


+ 





ANNUITY. | 
And see Bankrupt. [H.] 4. 11. 
1. The memorial of an annuity, | 





B. & B. (c. Pv.) 19. 

And see Berry v. Bently, 6 T. 
R. 690. Poole v. Cabanes, 8 T. 
R. 328. 

3. Where an annuity is set aside 
in the Court of Equity, for non- 
compliance with the act, the annui- 
tant has no lien on the estate for 
the price of the annuity. Davis 
v. D. of Marlborough. 2. Wils. 
(cue) 152. 


(a a ne 


APOTHECARY.© 

‘In an action for penalties, on 55 
G. 3, for practising as an apothe- 
cary, without having duly practised 
as such, before the passmg of the 
act ; held, that the onus probandi 
lay on the defendant'to show that’ 
fact, in order to bring himself with- 
in the exception.in § 20; and that 

31 y 




















































































_ prior to the act or not. 
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the judge did right in referring the 
jury to § 5, describing what the 
duty of an apothecary was, in or 
der to assist them in forming their 
conclusion, whether the defendant 
had practised as an apothecary 
Apothe: 
caries Co. v. Warburton. 3 B.& A. 
(K- B.) 40. 


ARREST. 


APPRENTICE. 
See Attorney [A. 1.]—Cove- 
NANT [A. 3.] INDICTMENT, 7. 





APPROBATION. 
See ELectTion, 4. 





APPROPRIATION. 
See Partners, [A.] 1. 





ARREST. 
[A] PRIVILEGE FROM. 
[B.} flow mabe. 


[A.] PRiviLEGE FRomM. 


1. Where the defendant, in Lon- 
don, was summoned to attend an 
arbitrator at E.xcter, and in his pas- 
sage went to Clifton, where his 
wife then resided, for the alleged 
purpose of searching for papers 
necessary to his examination, where 
he staid the greater part of two 
days: the Court held, that although 
it might not be an_gnreasonable 
deviation, yet that his stay there, 
being an unreasonable length of 
time, and it not-being sworn that 
he was occupied during all the 
tome, m the object for which he 
went thither, he was not protected 
from arrest,» Randall vy. Gurney, 


3B. & A. (K B-) 252. 


(1820.) 


ARREST. 


On an application, supported by 
similar affidavits, the Court of Ex- 
chequer Graham and Wood, B. B. 
(contra Garrow, B.) considered 
the party to be privileged. Rzck- 
etts v. Gurney, 1 Ch. (Kk. B-) 683. 
2. Where the bankrupt was ar- 
rested on his return home, after 
his examination, on an enlarged 
day, the Court held, that he was 
protected during the whole of such 
day, under 5 Geo. 2. c. 30; the 
same rule applies to the enlarged 
day as to the forty-two. Ex parte 
Simpson, 2 Wils. (ch.) 127. 
3. Where it appeared, that both 
the drawer and the intestate, who 
discounted the bill, knew that the 
acceptor was a married woman, the 
Court discharged her on a com- 
mon appearance ; and it made no 
difference that the plaintiff sued as 
admigistratrix. Holloway, v- Lee, 
2 Moor® (c. Pp.) 211. 

Semble contr. Prichard v. Cow- 
lam. 2 Marsh, 40. 


[B.] How mane. 


1. Where the officer, in the exe- 
cution of mesne process, had gain- 
ed peaceable admission at the out- 
er door, the Court held, that he 
was warranted in gaining admis- 
sion to the chamber in which the 
party was, by breaking through an 
outer back window; the chamber- 
door at which he first applied be- 
ing, firmly secured; and having 
told#the defendant he had process 
to serveon him. Lioyd v. Sandi- 
lands, 2 Moore (c. p.) 207. 

And see Lee v. Gansel, 1 Cowp. 1. 

2. Semble, an arrest may be made 
without warrant, if there be sufh- 
cient matter of presumption of the 
parties guilt, and those circum- 
stances may be pleaded in justifi- 
cation ; as where a person of cha- 





racter paid away a forged note, in 











ASSUMPSIT. 


the purchase of a horse, at a fair, 
and on searching him another was 
found on him; at all events, the 
Court held the arrest so far justi- 
fied by the circumstances; as that 
they ought not to disturb a verdict 
found for the defendant. Guppy 
v. Brittlebank and another, 5 Pri. 
(Ex.) 525. 

3. An arrest upon a bill of Mid- 
dlesex, in Peter Street, within the 
city of London, was held irregu- 
Jar ; and there being no dispute as 
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held, that it was evidence to go to 
a jury, that he had ordered them. 
Bennett v. Henderson, 2 Star. 
(N. P-) 550. 

3. Where an empiric ‘hasy by 
fraudulent representation of his 
skill and success in certain disor- 
ders, induced a party to suffer him 
to proceed in administering medi- 
cines ; semble, he cannot recover 
either for medicine or attendance: 
Hupe v. Phelps, 2 Star. (Nn. P.) 480. 

4. On demurrer to a declaration 
by an administrator, against an at- 


ASSUMPSIT. 





to the boundaries, it was of no im- 
portance that the arrest was on the) 


torney for negligence in investigat- 





verge of the county of Middlesex. 
Hammond v. Taylor, 3 B.& A. 
(K. B.) 408. 

A waiver of the irregularity, by 
the party, cannot prejudice the bail, 
where there is no waiver on their 


part. Ibid. 
ASSUMPSIT. 
| A.| ConsIDERATION TO SUPPORT, 


|B. | For Moneys PAID, HAD, AND RE- 


CEIVED. , 


A. | CONSIDERATION TO SUPPORT. 


1. Upon an agreement to take 
an apprentice as a surgeon, the 
party entered into the service, but 
the agreement was not carried into 
cffect ; held that the master could 
not recover from the father for his 
son’s maintenance during the time 
he staid. Semble, the expense of 
entering the apprentice at Surgeon’s 
Hall would fall upon the father, 
but by 8 Ann, c. 9, s, 32, the ex- 
pense of the stamp is thrown upon 
the master. Keene v. Pursons, 2 
Star. (n. Pp.) 506. 

2. Where it appeared that gocds, 
ordered by merchants in this coun- 
try, having funds of the defendant 
in their hands, had been sent by 
the plaintiffs to the defendant 





abroad, and been received by him; 





ling the title to premises of which the 


intestate wishcd to become the pur- 
chaser, whereby he had accepted a 
bad and insufficient title, and his 
personal estate been thereby much 
injured; held, that the action was 
well brought; and that, although 
the intestate might have brought 
case or assumpsit, yet here an ex- 
press promise was alleged, and an 
injury to the estate, admitted by 
the demurrer. Knights v- Quarles, 
2B& B. (c. p.) 102. 

5. Where an insolvent, after his 
discharge, promised to pay the 
money, part in money and part in 
bills, at dates then specified ; held, 
that it being a promise to pay ina 
particular manner, it should have 
beea specially declared on; and 
that plaintiff could not recover for 
the value of the goods sold, in the 
general form, Campbell vy. Sewell, 
1 Ch. (K. B.) 609. 

And qguere, whether under the 
circumstances, the action could in 
any way be sustained without leave 
of the insolvent Court ?. Jbid. 

[ B.] For MONEYS PAID, HAD, AND RE- 
CEIVED. _ 
And see Executor [ A. 3,]—Lanp- 

TAX, 1.—SHERIFF,,14—Srock-Jon- 

BING. . 


1. Where plaintiff.agreed with 
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428 | ATTORNEY, (1820.) 


defendant for the purchase of stock, 
to be transferred on a certain day, 
which not being fulfilled, the plain- 
tiff purchased stock through the} Y!TS-. ; , 

medium of a third person, and! 1+ The Court will exercise a 


paid a difference, without bein ‘summary jurisdiction, in adjusting 
authorized by the defendant so to disputes, between the officers of the 
do; held, that he could not re-/Court and their clerks 5 where 
cover such difference as money) ‘her<fore, upon an application, the 
paid, but should have declared o1 ‘Court had referred it to the Mas- 

ter to report how much of a pre- 
mium should be returned, the at- 
torney refusing to receive back the 


: apprentice, on the ground of mis- 
riage settlement, covenanted to per- PP : 8 : 
; conduct, they refused to discharge 


Sividenda. of covinin eneel dail BRA. (aro) a0r: BL Ex 


a wee ee 2 ee parte Fisher, 1 Ch. (kK. B-) 694. 
4 power OF attorney's’ 9. Where he had continued to 


to a third person, to ive the : 
pene ere practice without taking out his cer- 


waren —— notice of nj tificate, through the neglect of his 
Bike me. wghrorpens: agent, who had received instruc- 


ingly received by him, and paid] io. so to do, the Court allowed 


over not to the assignees, but tol, 9, to be. re-admitted, without 
the bankrupt’s wife ; held that such] _.. |. Ae 
sticking up the usual notices, on 


dividend must be considered as payment of the arrears. Ex parte 
chattels of the bankrupt in their Davis, 1 Ch. (x. B.). 673; and 


hands, on an implied trust ; and S. P. Ex parte Platts, Ibid. 692. 

that the assignees were entitled to sik een iebhebiend eeuanaiioned 

recover, as money had and receiv-| |. copa gg ata cada on pay- 
: 9 

ed. Allen v. Impett and another, ment of arrears, where his certifi- 


2 
2 Moore (c. P.) 240. cate had expired through the ne- 


gligence of his agent, and to whom 
he had remitted money for the ex- 
penses. Ex parte Christian, 8 
Moore (c. P.) 578. 

4. "Fhe Court permitted the copy 
of articles to be enrolled, the ori- 
ginal articles having been lost, upon 
ATTORNEY. the usual affidavits of his service, 

and of notices, &c. Ex parte Clarke, 
(A.| Aurnortry oF courT over—|3 B. & A (K. B.) 610. 

CERTIFICATE=-INROLMENT OF AR- 5. ‘Lhe Court will not impose a 

TICLES=-—RE-ADMISSION—-~AFFIDA~/| fine upon re-admission, where the 

oe party has never praciised, unless 
{ B.] Misconpucr OF—STRIKING OFF there are arrears of duty. Ex 
arty og ) parte Davis, 1 Ch. (Ke B.) 729. 
_C.] PRivILEGE OF —LIEN. 6 In order to exempt a party 
[D.] DeLiveRY AND TAXATION OF HIS jfrom the payment of arrears of 

BILL. duty upon his re-admission, he 


ATTORNEY. 


| A.] AurHoriry oF COURT OVER— 
|” CKERTIFICATE—INROLMENT OF AR- 
TICLES—-RE-ADMISSION—=-AFFIDA- 


the special contract. Lightfoot v. 
Creed, 2 Moore (c. P.) 255. 


2. Where trustees, under a mar- 


a 


ATTAINDER. 


See CopyHOLD, 2. 











ATTORNEY. 


must positively state, that during 
the interval he has not practised in 
this Court.. Ex parte , 1 Ch. 
(kK. B-) 646. 

7. The affidavit should also 
on to state, that the party applying 
is under no apprehension of an 
complaint against him. Ex parte 
Smith, 1 Ch. (K. B-) 692. 


[B] Misconpucr oF—STRIKING OF: 
THE ROLL. 

1. Where an attorney has been 
struck off the rolls of K. B. a re 
port of the Master, finding the 
truth of the charge, is a sufficient 
ground for striking him off the rolls 
of this court (C. P.) unless there 
be some affidavit in answer. It 
should, however, be added to the 
affidavit, that the statement is atrue 
copy of the report, and that such 
report was in the custody of the 
Master. Jn re Peter Smith, 1. B. 
& B. (c. p.) 522. 

2. Where the charge against an 
attorney is that of mere negligence, 
and not of fraud, the Court will 
not interfere, upon motion, but 
leave it to the party to bring his 
action. Jn re‘Jones, 1 Ch. (x. B.) 
751. 





[C.] PriviLEGE OF —LIEN. 


And see TrusTEE, 4. 


1. The privilege of a confiden- 
dential communication is not con- 
fined to such as are made in rela- 
tion toa cause. Where, therefore, 
an attorney, who was consulted up- 
on an assignment alleged to be 


(1820.) 
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2. On a demurrer by an attor- 
ney to the interrogatory, for that it 
would be divulging the secrets of 
his client ; the Court held, that be- 
ing in effect an answer upon oath, 
and upon which an indictment for 
perjury might be maintained, such 
oath was as conclusive as if, upon an 
examination at law, he had stated 
the effect of a question to be a dis- 
closure of secrets professionally 
communicated ; but that neither in 
law or equity would such a state- 
ment, as that contained in the de- 
murrer, protect him. Overruled 
accordinglyly, but leave given to 
object, by demurrer in writing, on 
his. being re-examined. J/srgan 
v. Shaw, 4 Mad. (cu.) 54. 

And see Parkhurst v. Lowton, 
3 Mad. 123, n. (b.) * 

3. Where a defendant took a re- 
ceipt of the plaintiff, without the 
knowledge of his attorney, for a 
subsequent demand, in which was 
inserted a consent, that no further 
proceedings, should be had on the 
original one, on which the action 
had been commenced, and that 
each should pay his own expenses ; 
the Court held, that they could not 
thereby deprive the attorney of his 
costs, but that he might go on to 
judgment, and take out execution 
for nominal damages and costs. 
Cole v. Bennett, 6 Pri. (Ex.) 15. 

4. Pending an investigation be- 
fore a justice, an attorney has no 
right to comment upon the evi- 
dence offered ; he has no right to 
be present at such an inquiry, al- 


ATTORNEY. 





fraudulent, but not employed in'though it may often be permitted 
drawing it, was called ; th€ Court'as a matter of courtesys, R. v. 


held, that his evidence was proper- 


ly rejected. Cromach v. Heath- 


cote, 2 B. & B. (ce Pp.) 4. Con- 


Borron, 3 B. & A. (k. B.) 438. 
5. Where a country solicitor had 
‘handed over his client's papers, 


tra MS. C. Wadsworth v. Harn- &c. to his agent in town, and be- 
shaw and another ; Coram, Abbott, coming bankrupt, the client in or- 


L. C. J. March 1, 1819, cited Jbid. 


|der co obtain possession of his pa- 
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pers, had paid to the agents a sum, 
which it was admitted he owed to 
his solicitor for business Jone, and 
in respect of which the latter would 
have had a lien; held, that the 
agent had clearly a good title to a 
lein on such papers, for a sum paid 
by the client, at least so far as to 
entitle the latter to have the action, 
commenced against him by the 
assignees, restrained. Bray and 
others v. Hine, 6 Pri. (£x.) 203. 


And see Farewell v. Coker, 2 P. 
Wms. 460; Ward v. Hepple, 15 


ATTORNEY. 


Ves. 298 ; and Ex parte Steele, 16)P 


Ves. 164. 


6. Semble, a solicitor has a lien 
on the fund, recovered in the cause, 
only for his costs incurred in such 
cause. Lann vy. Church, 4 Mad. 
(cH.) 391. 


[D.] DELIVERY AND TAXATION 
OF HIS BILL 


1. It is of course to order a so- 
licitor’s bill to be taxed, even af- 
ter he has comnfenced an action at 
law for the recovery of it; and it 
is for him to discharge or modify 
the order by a special application. 
Ex parte Hewitt, 1 Buck (8. c.) 
388. 

2. An item for preparing a war- 
rant of attorney, to confess judg- 
ment, although it had never been 
executed ; held, to render the whole 
bill taxable, and the usual notice 
necessary. Weld v. Crawford, 2 
Star. (N. Pp.) 538. 


3. Charges for drawing an afh- 
davit of debt, and bond to the 
Chancellor, in order to ‘obtain a 
commission of bankurptcy, but the 
affidavit never sworn, and the com- 
mission, never issued, held, not to 
be within the words of the statute ; 
there not being any method by 
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AUTRE FOIS ACQUIT. 


Burton v. Chatterdon, 3 B. & A. 
(K. B.) 486. 

Sembile, doubting the authority 
of Sandom v. Bourn, 4 Camp. 68. 

4. where, upon an order for tax- 
ation, and more than one-sixth ta- 
ken off, the party commenced an 
action for the amount of stich taxed 
bill, without deducting the costs of 
taxation ; the Court, upon petition, 
staid the action, referred it to the 
Master to tax the costs of taxation, 
and ordered, that after deducting 
those costs, the balance should be 
aid to the solicitor, Ex parte 
Bellott, 4 Mad. (cu.). 379. 


AUCTIONEER. 
See SpeciFic PERFORMANCE, 5, 








AUTRE FOIS ACQUIT, 


Where a prisoner was charged 
in the first indictment for murder, 
with compelling her child to take 
drink, and swallow down a large 
quantity of vitriol, but the evidence 
proving, that no part of the poison 
ever, in fact, reached the stomach, 
she had been acquitted, and a se- 
cond indictment been preferred ; 
in the first count of which she was 
charged with giving and adminis- 
tering, and causing to take into the 
mouth and throat, a large quantity 
of oil of vitriol; and in the se- 
cond count, a certain acid cailed, 
oil of vitriols but each count aver- 
ring, that the child died of the suf- 
focation, inflammation, and injury 
thereby occasioned ; upon a plea 
of autre fois acquit, setting out the 
former indictment and demurrer 
thereto, the Court, (eleven Judges) 
unanimously overruled the demut- 
rer, and allowed the plea. In all 
such pleas, semble, the question is, 





which those items could be taxed. 





'whether, upon proof of the facts 











BAIiLs 


charged in the second indictment, 
judgment might not have passed 
upon the first. AR. v. Francis 
Clark, 1 B. & B. (c. P.) 473. . 

And see R.v. Emden, 9 East, 
437. . 


—_——_ -- 


AWARD. 


1. If the terms of an award be 
clear, upon the face of it, the Court 
will not admit the affidavit of one 
of the arbitrators to explain their 
intention. Gordon v. Mitchell, 3 
Moore (c. P.) 241. 

2. The Court will not suffer the 
legal principles, upon which an ar- 
bitrator has decided, to be discus- 
sed, unless those principles appear 
distinctly stated on the face of the 
award. Anon, 1 Ch. (kK. B-) 674 

And see Sup, 2. 


oa 


BAIL. 


[A.] AFFIDAVIT OF. 
[B.] Specrar Bart. 
(a) Notice of justifying. 
(b) Notice of exception. 
(c) Justification. 
(d) Opposition—-deposit of costs 
—grounds of rejection. 
(e) Time when given. 
(f) Exoneration of. 
[C.] PRoCEEDINGS ON THE BaIL- 
BOND—STAY OF. 
[D.] IN THE EXCHEQUER—NO- 
TICES. 
And see Practice (cu.) [I.] (b) 2. 
[A.] AFFIDAviT oF. 
1. Affidavit, on a bill O€ ex- 
ehange, heJd insufficient, for not 
stating that the bill had become 
due. Edwards v. Dich,,3 B. & A. 
(k. B.) 495 ; overruling Davidson 
v. March, 1 N. R. 157. 
2. Where the action was upon a 
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a third person, the affidavit, stating 
that the bill was payable at H. & 
Co.’s at a certain day now passed 
was held sufficient, without show- 


BAIL. 


drawer. Elstone v. Mortlake, 1 
Ch. (k. B.) 648. 


[B.] Spectra Bat. 

(a) Notice of justifying. 
The Court held, that notice of 
bail, describing the party as of the 
town and county of Nottingham, 
was too general, the street ought to 
have been inserted ; and that new 
bail could not be substituted, where 
the former were brought up under 
a rule, and nota notice. 
Moore (c. P.) 318. 


+ (b) Notice.of exception. 
Notice of exception of bail, with- 
out any cause given in the title to 
the notice, held a mere nullity ; and 
it made no difference that it was 
delivered together with the decla- 
ration; and the Court set aside an 
attachment which had been issued 
against the sheriff. 2. v. Sheri 
of Middlesex, 1 Ch. (x. B.) 742. 


(c) Justification. 

1. Where the sum is considera- 
ble, three bail may justify, and in 
different sums. fell v. Douglas, 
1 Chit. (x. B.) 601. 

2. A sheuiff’s officer is" good 
bail unless excepted to, and the 
plaintiff cannot treat the proceed- 


ing as anullity. Banter v. Levi, 

1 Ch. (xk. B.) 718. 

(d) Opposition—deposit of costs— 
grounds of rejection. 

1. Where six notigés of justifi- 
cation of the same bail had been 
given, the Court made.a rule abs 
solute. for defendant, paying the 
costs incurred by théjplamtiff; in 





bill of exchange, drawn payable tola proper case, semble, they would 


ing what the day was, or how the» 
plaintiff was connected with the 


Anon 3° 
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visit the defendant’s attorney with 
such costs, for it is his duty to take 
care that the bail attend pursuant 
to notice. Aldiss v. Burgess, 3 B. 
& A. (K. B.) 759- 

2. The court refused to permit 
affidavits to be read, containing 
sweeping attacks upon characters 
of the bail, without stating any par- 
ticulars to justify the imputarjons.: 
Sanderson’s bail, 1 ‘h. (K. B.) 676. 

3. Before the plaintiff can insist 

on the deposit of costs, there must 
be three notices of justification, 
and two changes ; where it appear- 
ed, that the first notice was only 
that the bail had been put in; held 
insufficient to entitle the party to 
such deposit. Mercer v. Sanby, 
1 Ch. (kK. B.) 658. 
_ 4 Bail rejected in the Palace 
Court, although upon a technical 
objection, not allowed. Jfonk’s 
bail, 1 Ch. (kK. B.) 676. 


(e) Time when given. 


Time to put in and justify fresh 
bail aliowed, although the two for- 
mer were attorney’s clerks. Hodges 
vy. Meek, 3 Moore (c. P.) 240. 

And see Bell v. Gate, 1 Taunt. 
163; and notis ibid. from which 
it seems, that any persons may be- 
come bail tor the purpose of ma- 
king the render. 


(f)) Exoneration of. 


Where two defendants were ar- 
rested by original process in tres- 
pass, and one being outlawed, the 
other was declared against, in 
debt ; the Court refused to release 
the bail, om the ground of ‘the 
cause of action being different from 
that expressed in the writ ; leaving 
the bail to avail themselves of the 
objection, as a ground of defence, 
in case any action were brought 
against them. Gent v. Maitland 
and another, 2 Moore (c. Pp.) 301. 


BAIL. 


(1820.) 





BAIL. 


2. Where the affidavit stated the 
debt to be on a bill, accepted by 
defendant, for the sum of 523). 
17s. 6d. and the declaration des- 
cribed it as a bill for 523 évres, 
17 sous, and 6 deniers, being of the 
value of 523/. 17s. 6d. sterling ; 
the Court held, that it was no va- 
riance, the value of the money, 
stated in the affidavit and declara- 
tion, being in substance and effect 
the same in both, The Court 
would intend that /ivres, as men- 
tioned in the declaration, meant 
heures sterling, and soon Gould 
v. Logette, 1 Ch. (x. B.) 659. 


(C.] PRocEEDINGS ON THE BAIL- 
BOND—STAY OF. 


And see Error, 5.—SuHERIFF 5, 6, 
7.—PLEADING, (cH.) [H. 5] 
(c) 1. 

1. The Court set aside the pro- 
ceedings on a bail-bond, where it 
appeared that the suit was a se- 
cond action for the same cause, the 
frst having been non prossed; a 
second action is always deemed 
vexatious until the contrary be 
shown. Walliams ve Thacker, 1 
B. & B. (c. Pp.) 514. 

2. On an application to set aside 
the proceedings on the bail-bond, 
where an assignment had been ta- 
ken, for want of bail having been 
put in in due time, the Court held, 
that the payment of the costs of 
three different oppositions, did not 
dispense with the necessity of pro- 
ducing an affidavit of merits, in 
compliance with the rule of Court. 
Hitton v. Jackson, 1 Ch. (x. B.) 
677. 

3. The Court refused an appli- 
cation, tending to assimilate the 
practice of the two Courts, to stay 
proceedings against the bail, on 
payment of the debt sworn to 





against the principal, and costs ; 








BAILMENT. 
in the .€. P. the bail enter into a 


recognizance in double the sum 
sworn to, and are liable to pay the 
amount recovered against their 
principal, together with costs. Ho- 
well vw Wyke, 1 B. &. B. (6. P.) 
4.90. 

And see Dahil vy. Johnson, 1 B. 
& P. 205. 


[D.] In THE ExcHEQUER—NOTICES. 


1. When bail are put in the Ex- 
chequer, by the sheriff for his own 
protection, it may be done by aj 
different clerk in Court, without 
any order or notice to the plaintiff” s 
clerk in Court. In this Court the 


change of the clerk in Court re-| 


quires neithe: order nor notice 
when it does not effect the pro- 
ceedings. Hopkins v. Peacock, 5 
Pri. (ex.) 558, overruling the dic- 
tum in | Manning’s Pract. 113. 

2. Allnotices given in this Court 
must be subscribed by, and ad- 
dressed to clerks in Court, attor- 
neys generally (not of this Court) 
are not necessarily recognized by 
the Court in proceedings on the 
plea-side. Jbid.; and see Fisher 
v. Fielding, 1 Priv 384. 


—— 
a 


BAILMENT. 


{. Where a picture was serit, by 
the interference of a third person, 
to the defendant’s house, where it 
was accidentally mjured ; held, 
that no action could be supported, 


the defendant could not, without! 


his knowledge or consent. be con- 
sidered a bailee of the property. 
Lethbridge v. Phillips, 2 Star. 
(N. P.) 544. 

And the Court held, that such 
third person was a competent wit- 
ness without a release from the 
plaintiff ; the judgment would not 


(1820.} BARON AND FEME. 






438 


be evidence for him, and he was 
not imimediately interested in the 
result Lhid 

2. Where jewels were delivered 
to a party on sale or return, held, 
that if he elected to keep them, he 
must announce that intention to the 
proprietor. Such a bailee has only 
authority to sell, and not to pledge. 


tion,” within the stat. 21 Jac. 1, c. 
19,§ 11. Delauney v. Barker, 2 
Star. (N. P.) 539. 


BANK OF ENGLAND. 

- When a bill had been filed by 
the representatives of a deceased 
partner, against the survivor, and 
the Bank of England, for an ac- 
count, the Court refused, upon 
motion, to make any order upon the 
latter to transfer any part of the 
stock, though for the purpose of 
satisfying i al Om debts. Sem- 
ble, the Court has no such con- 
trolling power or authority to di- 
rect such transfer. Toulmin v. 
Copeland and others, 6 Pri. (&x-) 
405. 


BARON AND FEME. 


{A.] Ricurs aND LIABILITY OF THE 
HUSBAND. 


[B.| Ricurs AND LIABILITY OF THE 
WIFE IN EQUITY. 
And see MARRIAGE, /:a88im.—F INE, 
1 —Morreack, [ A. 1.] Preap- 
ING, (c. L.) [C. 2.] 








[A.] Ricurs anp LIAR IT 
HUSBAND. — 

1. Upon a petition ms husbagd 
and wife, for payment of a sum 
under 200/. the property of the 
wife, the Court ordered it, not- 
withstanding a suggestion that the 
petition had not her concurrence. 
3 K 





}Semble, such goods are not in his | 
“‘ possession, order and disposi- | 
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{E.| In case oF ACTION. © 


434. BILLS. 


Elworthy v. Wickstead, 1 Jac. and 
W. cu.) 69. 


2. In an action against husband 
and wife, for a debt of the latter 
dum sola, the husband entered an 
appearance for himself only, where- 
upon the plaintiff then entered an 
appearance according tothe statute, 
for the wife, and declared; the 
Court held this to be regular, and 
further, that a plea by the husband 
alone was a-nullity, and the plam- 
tiff had properly signed judgment 
for want of a plea. Russell v. 
Buchanan & Uxor, 6 Pri. (£x.) 
139. 


[B.] Rights anp LIABILITY OF THE 
WIFE IN EQUITY. 


Where the testator gave a legacy 
to a trustee, for the sole and sepa- 
rate use of his daughter, then mar- 
ried, and afterwards gave the re- 


sidue * for her own use and bene-} 


fit,’ held, that the latter clause did 
not constitute the residue also a 
separate estate. Semble, a Court of 
equity will execute a trust for the 
sole and separate use of the wife, 
when the intention of the donor to 
that effect is unequivocally declar- 
ed. Wells vy. Sayers, 4 Madd. 
(cH.) 409. 


a 


BILLS. 


| A. | ConstpERATION. 

RB. | AccEpror, LIABILITY OF. 
FC.) DeMAND OF PAYMENT. 
rD | Novick OF DISHONOUR, 





(a) Pleadings. 
*(b) Evidence. 
(F.] Compostrion BILLS—EFFECT OF 
ON PARTIES. 
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BILLS» 
| (A. | ConsipeRATION. 


1. A creditor for money lent, 
and goods supplied, agrees with 
the debtor, that if he will secure 
him the former, he will endeavour 
to prevail on the rest of the credi- 
tors to accept a composition; a 
note was accordingly given and 
signed: by the defendant as a secu- 
rity, and it was also agreed to keep 
the transaction a secret from the 
creditors ; held that the transaction 
was fraudulent, and the note void, 
and it did not alter the case that 
the interference failed, and the par- 
ty became bankrupt; in all such 
cases the question is, whether the 
transaction was meant as a fraud 
upon the other creditors. Wells 
v. Giriing, 1 B. & B. (c. Pp.) 447. 

And see Cockshott v. Bennett, 
T. R. 763; Jackson v. Lomas, 4 
T. R. 170; and Leicester v. Rose, 
4, East, 381. 


[ B.] Accerror, LIABILITY OF. 


1. Where a party expecting to 
have funds, in order to prevent the 
drawer from being afrested, paid 
the amount, on condition that he 
should stand in the place of the 
holder, and sue in his name, held, 
that the acceptor was liable to him 
in an action brought in the name 
of the indorsee. And semble, a 
declaration by the plaintiff, that 
the defendant should not be trou- 
bled, was not sufficient, in point of 
law, to discharge him. Adams v. 
Gregg, 2 Star. (N. P.) 533. 

2. Where the holder of an 
accommodation bill arrested the 
drawer, took a cognovit in the ac- 
tion, and afterwards became party 
to a deed of assignment of all his 
effects to creditors ; held that as 
the benefit of proving against the 





And see AGENT, 1~—CorroraTiIONS— 
Usury, 2. 


acceptor’s estate (become bank- 











BILLS. 


rupt) was not reserved by the deed 
of composition, it operated as a 
discharge to the acceptor, and the 
proof which had been made upon 
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the want of notice may produce 
detriment, the case will be very 
different ;—want of effects in the 
hands of the acceptor is only prima 


BILLS. 


his estate was ordered to be ex-|fucze evidence that he will not bes 


punged; parol evidence that he 
had entered into the composition 
deed, with the full understand- 
ing that he might so prove, was in- 
admissible. Ex parte Glendinning, 
1 Buck (2. c.) 517. 


[C.] DEMAND oF PAYMENT. 


Where defendant being indebted 
to the plaintiff on a promissory 
note, procured a composition bill 
to be accepted by his brother for 
5s. in the pound, which he indorsed 
to plaintiff, who received it on the 
express condition that if not duly 
paid the receipt given for it should 
be null and void ; the composition 


injured by the want of notice ; but” 
that presumption may be rebutted. 
Where therefore a bill was ac- 
cepted for the ‘accommodation of 
the indorsee, who as well as the 
drawer, had no effects in the hands 
of the acceptor, but it appeared 
that the drawer might have call- 
ed upon the acceptor, or his own 
indorsee, for payment, if he had had 
notice, the Court held that the 
nonsuit for want of such notice 
was right Cory v. Scott, 3 B. & 
A. (xk. B.) 619. Seméle overruling 
Walwyn v. St. Quintin. 1 B. & P. 
652. ' 
And see Bickerdike v. Bollman, 
1'T’. R. 405 ; and Brown v. Maf- 


bill. was dishonoured when due,|/ey, 15 East, 216. 


but the amount was twice tendered 
the following day by the defendant 
to plaintiff, who however refused 
to accept it, and brought his action 
on the original bill. But the Court 
held that the composition bill being 
accepted by the plaintiff, he took it 
subject to the Jaw of such negotia- 
ble imstruments, and it was neces 

sary for him to have demanded 
payment of it from plaintiff; and 
that such demand not having been 
made, he could not be let in to sue 
for his original debt. Seward v. 
Palmer, 2 Moore (c. P.) 274. 


[D] NoricE oF DIsHONOUR, 


Although the rule is, that the 
drawer who has no effects in the 
hands of the acceptor, and who 
has no right upon any other ground 
to expect that the bill be paid, is 
not entitled to notice of its disho- 


[&.] IN CAsE OF ACTION. 
(a) Pleading. 


Upon special demurrer to a de- 


Claration against the drawer of a 
bill, alleging only, that the plain- 
tiffs, according to’ the usage and 
custom of merchants, paid the bill 
upon protest,” held, that it was 
sufficient, without stating that the 
party to whom the payment was 
made was the indorsee, or had any 
title to the bill. 
on the fact of payment could only 
be supported by showing that the 
payment was made to the right 
person. Coxv. Larly, 3. B. & A. 
(kK. B.) 430. 


An issue taken 


And see AcTion, ‘PA. ] 4. 
(b) Evidence. 


Where a note purported, on the 





nour ; yet if it-can be shown that 


face of it to be payable on demand, 

















































Mi 
Rt B fai} 
ee 
i Vat : 
EE 


: 
: 








- 
ti 


ae ee a ee 
iia pn ee, <t e eniaatt RO aaipipnaeel oy” 
6 i aad ‘ 


—- eoiphees- 














- 


436 


BOND. 


held, that no parol evidence was 


-admissible to show that at the time 


of the making it had been agreed. 
that it should not be payable tll 
after the death of the make., and 
so was in the nature of a testa-! 
mentary promise. Woodbridge v. 
Spooner and another, 3 B. & A. 
(kK. B.) 233; and 1 Ch. (x. B.) 
661. 

And see Free v. Hawkins, 1 
Moore, 535. 


[F ] ComPosiTion BILLS, EFFECT 
ON PARTIES. 


Where the holder of a note, 
drawn by two jointly, received a 
com.position of 10s. in the pound 
fron: one of the makers ; held, that 
the other, although he had entered 
into the note as a mere surety, 
and which was understood at the 
time, was not discharged by the 
receipt of such composition, nor 
by the want of early application to. 
him when the note became due. 
Perfect v. Musgrave, 6 Pri. (£x.) 
111. 

And see Badnell v. Simuel, 3 
Pri. (zx.) 532; and vide supra[C€. ] 


—_— —-—— 


BLASPHEMY, 


The statute 9 and 10 Wil. 3, c. 
32, (for the more effectual sup- 
pressing of blasphemy,) does not 
take away the common-law punish- 
ment for that offence, but gives a 
cumulative punishment; and the 
prosecutor may still proceed either 
at common law, or in the method 
prescribed by the statute. Rex v. 
Carlile, 3 B. & A. (x. B.) 161. 

And see Rex v. Woolston, Fitz- 
gib. 64; and Rex v. Robinson, 
Burr. 799 ;, and see LipeEx, 1, 7. 
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CHARTERPARTY,. 
BOND. 
See Preapinc (c. L.) [Fj 


SS 


CANALS. © 


Where by a canal-act a toll of 
1s. per ton, in addition to the or- 
dinary toll, was imposed upon all 
coal, &c. navigated upon any part 
of the canal from a particular place 
A., or from any place within two 
miles thereof and passing in a di- 
rection towards C., held, that by 
the words “ navigated from,” the 
act contemplated a voyage com- 
mencing within the specified limits, 
and that such additional toll could 
not be claimed in respect of coal, 
&c. loaded at a place not within 
two miles of the point specified 
in the clause. Arittain v. Crom- 
ford Canal Company, 3 B. & A. 
(K, B-) 139. 


CARRIER. 


Where the declaration merely 
charged the defendants with negli- 
gence as common carriers, and it 
appeared that the parcel was lost 
from the warchouse, to which, it 
was contended, the notice could 
not apply ; held that as the decla- 
ration was framed. the plaintiff 
could not insist upon that ground ; 
he should have charged the defen- 
dants as warehousemen, or with 
having received the goods to be 
taken in order to be carried by a 
particular conveyance. Russel v. 
Waterhouse, 2 Star, (N. P.) 463. 


CESTUI QUE TRUST. 


See 'T'RusTEE, 










CONVICTION. 
CHARTERPARTY. 
And sce Sup, 1. 


In an action ona charterer) i for false imprisonment ; and 


which was wholly silent as to which 
of the parties was to make the 
measurement, of the freight, the 
Court held, that the original con- 
tract could not be va by a 
usage amounting to a condition 
precedent, viz. That no freight 
should be payable until an account 
of the measurement were delivered 
by the plaintiff to the defendant ; 
and that the pleas stating such 
usage were bad ; although, semble 
such evidence might have been ad- 
missible at the trial to explain the 
nature of the original contract be- 
tween the parties. Gibbon v. Young, 
2 Moore (c. Pp.) 224. : 

And see Yeats v. Pim, 2 Marsh, 
141. 


»And see Sure [B.] Lien, 2, 


CLERK OF THE PEACE. 
See SESSIONS. 


oe 


RCD 


COMMON. 


See CopYHoLpD. 








COMPENSATION, 
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jhimself guilty of the offence ; held 
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that he could not afterwards main- 
tain an action against the magis~- 


at the conviction stating such /4 


confession was good upon the face 
of it, without stating any particu- 


lar act of vagrancy ; it is sufficient | 
in the information to follow. the — 


language of the statute; and it } 
was for the convicted partyto show 


in his defence that he had a law- 


2. A conviction by a magistrate, 
who has jurisdiction over the sub- 


pear on the face of it, conclusive 
evidence of the facts stated there- 
in; where therefore, in an action 
against a magistrate for seizing 
and detaining a vessel, the general 
issue was pleaded, and a convic- 
tion, under 2 G. 3, c. 28, against 
the plaintiff, for having unlawfully 
in his possession, in a certain doat, 
divers quantities of gunpowder, &c. 
was put in, held, that it was con- 
clusive evidence that the vessel was 


ja boat within the meaning of the 
tact; whether it were so or not 


was a fact on which it was pe- 
culiarly his province to decide. 
Brittain v. Kéifinaird, 1 B. & B. 
(c. P.) 432. 


ful excuse fgr returning. Jann 
v. Davers, 3 B. & A. (&. B.) 103. 


ject matter, is, if no defects ap- x 


And see Terry v. Huntington, | 
Hardr. 480; Gray v. Cookson. 1 ~ 
East, 13; Crepps v. Durden, — 
Cowp. 640 ; Groenvelt’s case,1 Ld. 











See HSE BGTAON, 1. 4. 


CONVICTION. 


Gud see ALEHOUSE-KEEPER. 







Raym. 471; Ackerley v. Parkin- } 
son, 3 M. & S, 411; Strickland 
v. Ward, 7 'T. R. 634. i 


1. Where upon an information 
for vagrancy, in returning to a pa- 
rish without a certificate, after a 
regal removal, the party confessed 


COPYHOLD. 
And see W111, [B.] 2. 
1. A Copyhold, to which was 














demisable by copy of court-roll ; 


hold tenement, cum pertinentiis, 
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annexed by the custom of the, ma- 
nor a right of common, does not 
lose that right by being seized in- 
to the hands of the lord, for whilst 
it “continues in the lord it 


COPYRIGHT. 


and by a regrant of it as a copy- 


the right of common is re-created. 


Badger v. Ford, 3 B. & A. (x. B.) 
153. 


But if the lord grants the fee to 
a copyholder it never can again 
become a copyhold estate, for it 
ceases to be devisable by copy of 
court-roll. did. 


Semble, the Court cannot pre- 
sume, merely from long usage, a 
reservation by the lord at the time 
of the original grant, to grant 
leases of the waste. Ibid. 


2. A party convicted as a re- 
ceiver of stolen goods, under 5 
Ann. c. 21, § 5, but transported 
for 14 years under 4 G. 1, c. 11, 
§ 1, and no judgment of attainder 
passed, was held not to have for- 
feited his copyhold estate of in- 
heritance, there being no special 
custom to that effect, and his sur- 
renderee was entitled to be admit- 


ted. FR. v. Willes, 3B. & A. 
(x. B.) 510. 

And see Stevens’s case, Cro. Car. 
566; and 2 Hale, P. C. 389. 


(1820.) 





CORPORATION. 
CORONER, 


There can be no good inquest 


unless the coroner and the jurors 


re both present at-the same time, 


and the oath is administered by 
the former to the latter super vi- 
sum corporis: where therefore the 
jury ha 
then been sworn by a clerk of the 
coroner (a person wholly without 
authority, ). and afterwards the coro- 
ner viewed the body, and the jury 
were sworn afresh, but not super 
visum corporis, the inquest was 
then adjourned by him to a dis- 
tant day, the Court refused to 
grant a mandimus to compel him 
to proceed in such inquiry, the 
whole being an extra-judicial and 
illegal proceeding, and the record, 
if the inquest were concluded, 
might be quashed. The coroner’s 
duty is partly judicial, and semble, 
cannot be executed by deputy. &. 
v. Ferrand, 3 B.& A. (x. B.) 260; 
and 1 Ch. (k. B.) 745. 


rst seen the body, and 


And see Hawk. b. 2, c. 9, § 24; 


2 H. H. 58. 60. 


CORPORATION. 
And see Manpimus, 1. 


1. Where the act incorporating 


ger v. Wheble, 2° 


COPYRIGHT. 


Where the defendant made an 
engraving from origina) painting 
and not from the plaintiff’s print 
taken from: the same ; held, that 
it was notan infringement of plain- 
tiff’s copyright within 8 G, 2, c. 
13, and 17 Gogyc. 57. De Beren- 
ar. N. P. 548. 









nothing in 

the corporat 
which it is to be implied that such 
a power was meant to be give 
action can be maintained against 
them as acceptors of a bill payable 
at a less period than six months, it 
being a case within the prohibition 
of the several acts passed for the 


a company does not contain any 
express power enabling them to 
become parties to bills of exchange 
or promissory nof@8, and there is 
purpose for which 
is established from 


oO 











COVENANT. 


protection of the Bank of England. 
Broughton v- Manchester Water- 
works Company, 3 B.& A. (K. B.) 1. 

2. I'he company beimg incorpo- 
rated by a public act, all persons 
are bound to take notice of that 
act; and a party receiving a bill 
accepted by such corporation, re- 
ceives it knowing it to be the ac- 
ceptance of a corporation prohibi- 
ted by statute from owing money 
on such a bill, and therefore, though 
a bond fide, he is yet not an inno- 
cent, indorsee. Ibid. 10. 


es . 


See Bart | B.] (d.) Exeouror[C.]— 
Mo rrcace| D |—Pracrice (0. 1.) 
.] (c. 8.) [L.J——Practice («q.) 
F .|—T RESPASS, 7 —VENDOR 2 
Pur. [C.]} 3. 


ee 


COVENANT. 


[A 3 CoNnSTRUCTION OF.—BREACHES. 

| B. | Action OF—PLEADINGS IN. 
And see Action, [ B.] 1.—Lcacy 
Sia. 2.—Peavine (c. u.) [A] 1. 
[D 


A.| ConsrRuUCTION OF —BREACHES. 


1. Defendant being in the occu- 
pation of certain premises, for the 
whole of which he was rated, de- 
mised part of them by a separate 
lease to B. (who assigned to plain- 
tiff,) and covenanted to pay all 
taxes, &c. then payable ; and the 
plaintiff’s lessor covenanted to pay 
all fresh taxes, &c. which might 
be charged ongtke premises: he 
subsequently improved the pre- 
mises so demised, and became se- 
parately rated at such improved 
value: Asspot, L. C. J. at the 
trial held that the covenant by the 
defendant only made him liable so 
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nue jointly assessed ; but the Court 
Bayiey and Horroyp, Js. (dis- 


sent. AsBoT, L. C. J.) thought 
that the covenant ought not to be 


COVENANT. 


on the conduct of third persons 
whether the lessors 
chargeable or not, and that he was 
bound to pay such taxes, &c. as 
were charged on the premises at 
the time of making the lease, at 
the then value ; and that the plain- 
tiff should pay all fresh taxes, &c. 
and all such additions as were oc- 
casioned by the improve 
the premises. Watson v. 
3 B. &. A. (x. B.) 647. 

And see oad v. Wadle, 16 
East, 29. 

2, Where A. B&G. severally 
interested in premises, agreed with 
D. & E. for the sale thereof, and 
the Intter agreed to pay the respec- 
tive shares by instalments, and to 
execute a mortgage by way of 
security for payment thereof, and 
to give their joint and separate 
bond as a collateral security ; the 
mutual covenants were in general 

separate throughout the deed ; but 
that for the payment and security 
was expressed to be by the ven- 
dees, “and each of them, their 
and each of their executors, &c.” 
which it was contended, was « 
joint covenant. But the Court 
held, that the interests being clear- 


expressed, should follow the na- 
ture of the interests; and that on 


default of the first instalment be- 
ing paid, A. alone might maintain. 
an action against D. & E. James 


v. Emery, and another, 2 Moore 
(c. P.) 195. hee a 

3. Where a father covenanted’by 
an indenture of - igeship, that 








long as the premises should conti- 





so construed as to make it depend: 


would be © 


a 
“Abin, 7 


ly several, the covenants, however 
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)_ avoided the apprenticeship, and re-/title and interest of his lessor, he 
‘4 fused to serve, held, that it did not}was yet under no engagement to 


a 440 COVENANT. (1820.) COUNTY RATE. 


discharge the liability of the father|any one who was not the legal as~ 
haga on his covenant. Cumming v. Hill,|signee; and the allegation of the 
; tov) 6 uo me. & A. (x. B.) 59. possession of the lessor of such 
a 4 “ay ~=—S—:s&OAnd see Branch v. Evington, 2\term being made by the assignee 
Vale '* Doug. 518. and not by the lessor, the lessee 
Ft a 4. A party by his marriage set-|/had a right to know whether there 
ae tlement limited certain estates to]was a privity between him and the 
the uses of his marriage: and fur-|assignee by means of a convey- 
my ther covenanted, that in case offance by the lessor of the true title. 
ae there being any issue of such mar-|2dly, that by such plea the precise 
1 a riage, he would by his last will de-|extent of the term stated in the 
" vise all other his real estates, andjdeclaration was not put in issue, 
® also all his personal estate and _ef-|but only the substance of the alle- 
al fects whatsoever, amongst the chil-|gation that the lessor was possessed 
a L 4 dren of that and a former mar-|of a term, and make a derivative 
me riage. After the marriage had|demise to the defendant ; the modo 
} ante ae taken effect the settler purchased|et forma is not material. Carvick 
ae, ae other lands, and subsequently con-|v Blagrave, 1 B. & B. (c. Pp.) 531. 
ae veyed the whole of his lands (ex-| And see Co. Litt. s. 483 ; Pope 
i a cept those contained in the settle-/v. S#znner, Hob 72, and Buller 
dM a ment) to a purchaser in fge : upon|(N. P.) 300. 
a Nt ry a question, whether, in case he| 2. Where there was an express 
at should die, having children, with-|covenant for an increased eae in 
i out procuring a re-conveyance of|Case certain acts were done, and 
the lands sold, so as to enablejthe jury gave a compensation for 
him to devise the same by his last|the damage done, when in point of 
will amongst them, he would be|law, and according to the direction 
guilty of a breach of the covenant|of the Judge, they ought to have 
contained in his settlement, the/given the increased rent, the Court j 
Court were of opinion, that in the/granted a new trial, notwithstand- t 
event mentioned he would not./ing it was alleged that the verdict t] 
Needham v. Kirkman, 3 B. & A.|was consistent with justice: and . 
(x. B.) 531. it being contrary to the express b 
direction of the Judge, with costs. } 
[B.] Action or, PLeapinGs 1n.| Farrant v. Olmius, 3 B. & A. 


1. In covenant by the assignee of (K. B.) 692. f; 
lessor against the lessee, plaintiff 
alleged that his assignor was pos- c 
sessed of the remainder of a spe- COUNTY RATE. a 
cific term in the premises; to| 1. Where it appeared that a dis- p 
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which the defendant pleaded, that}trict locally within the Iimits of the 
he was not possessed for the resi-|county of York, had always con- 
due of the said supposed term,|tributed.to its public burdens from 
&c. s and on general demurrer|time immemorial, although it had T 
, thereto, the Court held, 1st. that}been an ancient possession of the - 
Yi however the defendant might have|bishops of Durham, and _ been 
been estopped from disputing the!deemed a part of the county of 
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COUNTY RATE 


Durham, having justices of the 
peace acting under the commission 
of the peace for the latter county, 

and for the elections of which the]: 
frecholders of the district also 
voted, and the finés of lands there- 
in had always been levied in the 
courts of the County Palatine, yet 
the Court held, that such a long 
usage of assessing to the rates of 
the county of York ought not to 
be overturned, if by any reasona- 
ble intendment it could be suppo- 
sed to have had a legal commence- 
ment ; and the land tax being only 
a substitute for aids and rates of a 
local nature, it might be fairly pre- 
sumed that upon the original sepa- 

ration of the county of York, and 
the possessions of the bishop of 
Durhan, it was specially reserved 
and provided that the district, al 

though granted to the bishop for 
the purposes of jurisdiction, should 
yet continue to contribute to the 
burdens of the county in which it 
was locally situate, to which it had 
always before contributed« And 
a judge, upon such evidence, be- 
ing all one way, must have told the 
jury that they ought to presume 
that it had been originally part of 
the county of York, and therefore 


in law bound to contribute to its} 


burdens. Johnson v. Dealtry, 3 
B. & A. (kK. B.) 72. 


2. A district may be separated 
from a county, with a saving of, 
the rights of the inhabitants of the 
county out of which’ it is taken ; 
and if it may be done by letters 
patent, or by charter, as it clearly 
may, it might be so by prescriptive 
usage. Ibid, 87. 

And see Sherry v. Richardson, 
Poph. 16; R. ve Gough, Doug. 
791. 


(1220.) 
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DEFAMATION. 441 


COURTS. 


In justification of trespass for 
|taking goods, under a frert facias 


issuing out of a court of record,  ~ 


called the Court of Pleas at Swans 
sea, the plea stated that the Court 
had been immemorially holden be- 
fore the steward and portreevey or 
their sufficient deputy or deputies 5 
and the Vourt held, that it did not 
imply that the steward and port- 
reeve must be different persons, 
but that they might be united ih 
the same person ; and that there- 
fore a court holden before one per- 
son, having the power of both of- 
fices, was within the words of the 
custom as pleaded, and the plea 
sufficient. Greene vy. Davies, 3 B. 


& A. (K- B-) 60. 
iammans 


DEEDS. 
And see Practice, (£Q.) [H.] 


KIN, NEXT or.—RELEASE. 


A party who has signed a deed 
cannot be permitted to say that he 
was ignorant of its legal effect. 
Ex parte Carstairs in re Slade, 1 
Buck, (B.) 597. 


DEFAMATION. 


And see PLeapine, (c. L.) [C.} 
4. 5. 


1. In an action of slander, the 
plaintiff may, in order to prove ma- 
lice, give in evidence other words 
spoken by de'endant, although not 
stated in the declaration. Warne 
v. Chadwell, 2 Star. (Ns P. 457. 

2. In defamation suits inthe 
Ecclesiastical Courts, the Court 
will not : ere ye it should be 
3 kL ta bi a 
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proved the defendant mentioned 
the name of the person defamed, 
it is sufficient if it be made out to 
» VG Satisfaction of a judge, as it 

ould be to a jury in the case of a 
~ Tibel at common law. Cole v. Cor- 
der, 2 Phill. (arcues) 106. 


DEVISE. 





a 


DEVISE. 


{A.] ConsrrucTion AND OPERATION 
OF. 
[B.] Execurory. 
And see Lecacy, frassim —Dis- 
CLAIMER.— EstraTE.—REMAIN- 
DER, CROSS, 


{ A.] ConsTRUCTION AND OPERATION 
OF. 

1. Devise to J. G. “of my free- 
hold estate, consisting of thirty 
acres, &c. situated at §. A. &c.’ 
held to pass an estate in fee-sim- 
ple. Gardner v. Harding,3 Moore 
(c. P.) 565. 

Semble, overruling Pettzward v. 
Prescott, 7 Ves. jun. 546. 

And see Randall v. Tuchin, 6 
Taunt. 410; Roe v. Wright, 7 
East, 257. 

2. Devise “ to the use of r 


daughter E. for her natura * ¢, 


and from and after her death to/& 


the issue of her body lawfully, &e. 
and in default of issue, or in case 
none of such issue live to attain 
the age of twenty-one,” then over, 
held, that Z. took the beneficial in- 
terest in the premises for her life 
only. Merest v. James, 1 B. & B. 
(c. P.) 484. 

3. Where testator devised to his 
daughter, “and to all and every 
the Schild and children, whether 

male or female, of her body law- 
fully issuing, and unto his her and 
their heirs or assigns for ever, as 
tenaments, in common, and not, 


(1820.) 





DEVISE. 


life-time of the testator, leaving 
ten children, held that she took a 
life estate, and the children a re- 
mainder in fee. Jeffery v. Hony- 
wood, 4 Madd. (¢.:.) 398. 

4. Devise of lands to testator’s 
wife for life, and after her decease 
to be sold and divided equally 
amongst his nephews and nieces, 
“the children of such as should 
be then dead standing in the place 
of their father and mother deceas- 

ed,” held, that the gift to the ne- 
phews and nieces must be confined 
to such as were living at the time 
of the testator’s death ; that they 
were to take only if they survived 
the wife, and that if they died after 
the testator, and before the wife, 
then their children were to stand 
in their place. Thornhillv. Thorn- 


hall, 4 Madd. (cH.) 378. 


5. Devise of real and personal 
estate to the testator’s widow for 
life, and after to trustees to convert 
into money, and divide amongst 
legatees named, “and the survi- 
vors or survivor,” held that it 
meant such as survive at the death 
of the wife, till which period the 


‘subject matter did not exist in the 


shape and form in which it was 


iven. Hoghton v. Whitgreave, 
1 Jac. & W. (cH.) 146. 


6. Where the will devised cer- 
tain lands to his children, the same 
to be sold “*when his executors 
and trustees see proper to dispose 
of it,’ the money to be equally di- 
vided amongst his children, &c. ; 
held, that the trustees had an im- 
mediate power of sale; and the 
children being infants, it must be 
interred that the testator meant to 
give to the trustees the power to 
sign receipts, being an authority 
necessary for the execution of his 
declared purpose. Sowarsby v. 





&c.”” The daughter died in the 


Lacy, 4 Madd. (cu.) 142. 366. 
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DEVISE. 


7. Where testator being possess- 
ed of estates, manors, &c. which 
had been settled on himself for 
life, remainder to his first and 
other sons in tail male, remainder 
to himself in fee with a power of 
raising portions for younger chil 
dren, devised by will all his ma- 
nors, &c. to his son, subject to the 
payment of debts, legacies, &c. ; 
with a proviso, that in case his son 
should die without issue, then 
certain pecuniary legacies to his 
daughters ; and charged with the 
payment of such sums, he devised 
all his estates to A. & JB. their 
heirs, &c. without impeachment, 
&c. upon trust, by sale or mort- 
gage to raise such sums; and as 
to the residue, as also such estates 
as should not be sold, to his bro- 
ther for life, with other remainders 
over, held, first, that the daughters 
took, no. estate by descent in the 
hereditaments devised by such will, 
as heirs general of the testator or 
his son; secondly, that if the de- 
vise to the trustees had been of a 
power to raise money upon sale or 
mortgage, and not of a legal estate 
the testator’s brother would have 
taken an estate for life, and his so.. 
an estate in tail male in the heredi- 
taments devised ; and thirdly, that 
the trustees took an estate in fee 
simple therein. Sanford v. Irby 
and others, 3 B. &. A. (K. B.) 654. 


8. Devise to S. F. for life, sub- 
ject to the payment of an annuity 
to H. H.” and from after the de- 
cease of the said S. /’. unto the 
said H. H. for life, ** and from and 
after her decease to such child or 
children as shall be born of the 
body of the said H. H. and which 
shall be living at the time of her 
decease ; and in case the said HZ. ZH. 
shall have no child or children 
living at the time of her decease, 


(1820.) 
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.or such child or children shall 
|happen to die before they attain 
the age of 18 years, or be mar- 
ried,” then over, &c.; and the 
event was, that only one child of 
H. H. married and survived he 
but she had other children, wh 
left issue ; held, that such survi- 
ving child took a fee in the de- 
mised premises. Doe v. Colman, 
6 Pri. (ex.) 179. 


It appeared that the husband of 
the tenant for life, being tenant by 
courtesy, conveyed the premises in 
trust to the husband of the next in 
remainder, to the use of himself in 
fee, and levied a fine sur cogn. de 
droit come ceo, with proclamations, 
and upon its be1ag objected that 
the fine’ operated as an estoppel 
against such conusee and his wite ; 
the Court held that it not appear- 
ing that it was levied with the 
knowledge of the persons interest- 
ed, i. could not so operate. bid. 


And see Purefoy v. Rogers 2 
Saund. 388; Marshall v. Hill, 2 
M. & 8S. 605. Sembd. contr. Fowler 
v. Blackwell, 1 Com. Rep. 353. 


* 9. Devise to testator’s nephew 

id niece for life, and to their chil- 
Gwen; and in case they should die 
without leaving children living at 
the time of their deaths, then to the 
heirs, executors, &c. of his niece, 
By a codicil, he bequeathed the 
same property to the provost, &c. of 
the city of d. for the time being, 
‘after the decease of the said ne- 
phew, and his heirs for ever, and 
the said niece, and her heirs for 
ever to be disposed of for the use of 
the said city and its stock.” And 
upon the question whether such co- 
dicil had revoked any part of the 
will, or was only addisional, the 
Court held, that the gift to the city 
of A. was On an eyent beyond the 


DEVISE. 
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limits which the law recognised and 
permitted for devises, the testator 
clearly contemplating a failure of 
the lineal descendants of his ne- 
phew and_ niece. 


DEVISE. 


, pein on v. 
Grieve, 1 Jac. & W. (cH.-) 31. 


10. Devise to trustees and their 
heirs of all the testator’s estate at 
F. G. H., &c. upon trust, to sell 
and dispose of his estate at £., 
pert of the said devised estate, to 
pay his debts; and in case that 
should not be sufficient, then as to 
his estate at F., upon trust, to sell 
and dispose thereof to make good 
the payment of such debts ; but in 
case it should not be necessary to; 
dispose of the same, then as to 
such estate at F., (or if sold, then 
as to the surplus thereof,) and the 
other devised estates upon trust, 
to receive and apply the rents due, 
&c. during his daughter’s minori- 
ty, in her maintenance and educa- 
tion, and after her attaining the 
age of 21, to the use of the trus- 
tees. during her life, to permit and 
suffer her to take the rents and 
profits, and after her death, to the 
use and behoof of all and every 
her children, with contingent re- 
mainders over. By a codicil re- 
citing the former appointment of 
trustees he revoked the nomination 
as to one, and appointed another 
in his stead, and confirming the 
former devise in all other respects, 
limited the estates to such trustees, 
and the sur ivor of them, and the 
heirs of such survivor. "The Court 


were of opinion that the trustees 


and the survivor of them took, 
only an estate for the life of the 
testator’s daughter in the devised) 
estates. Hawkerv. Hawker, 3 B. 


& A. (kK. B.) 537. 
11. Devise to H. D. for life, re- 


(1920.) 


mainder to the first son of C. D.|happened ; there not being a word 







DEVISE. 


in tail male, and to the other sons 
successively, according to priority 
in age, with similar limitations 
over to the issue of the daughters 
of C. D.; and in default of such 
issue to G. H. the eldest son of 
T 4. of N. with remainder to his 
sons, as in the former limitations, 
and in default of that issue to S. Hs 
the second son of the same TJ. H. 
and with precisely similar limita- 
tions and in default of such issue, 
to J. H. the third son of T. ZH. 
with similar limitations. It ap- 
peared that in fact S. H. was the 
third son of 7. H. and J. H. the 
second. ‘The prior limitations fail- 
ing, the question arose whether 
the devise should take effect ac- 
cording to the designation, by 
name, or by description ; the Court 
were of opinion that evidence of 
the state of the testator’s family, 
and other circumstances, was ad- 
missable ; and that upon such evi- 
dence being given, the jury might 
find whether he had made a mis- 
take in the name of the devisee or 
not. Doe v. Huthwaite, 3 B.& 
A. .(K. B.) 632; S. C. 2. Moore 
(c. P.) 304. 


12. Devise to B. F. for life, re- 
mainder limited to the second and 
other sons of B. /*. in tail male 
successively, with remainder over, 
and express exception of the first 
or eldest son; on the death of the 
tenant for life, the youngest of four 
sons, by the deaths of his three 
elder brothers, became the only 
son of B. J. and held by seven 
Judges against three, that the limi- 
‘tation to the second aad other sons 
lof B. F. successively became a 
vested remainder, on the coming 
into age of a son capable of taking” 
under the devise, and was not de- 
vested by the event which had 











DEVISE. 


in the will expressing or indicating) 


(1820.) 
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first, of the testator’s personal and 


. DEVISE. 


a «lesire or intention that the es-|certain real estates to trustees (the 


tate, which it was probable would 
descend to the eldest son, should 
be kept separate from that devised ; 
nor was it stated to be her rea 
son for the exception ; the former 
judgment in favour of such only 
son was therefore affirmed. Driver 
v. Frank, 6 Pri. (Ex.) 141. 


And see S. C. 2 M &SB. 29, 
and cases cited. Ibid. 


13 Where the intention of the 
devisor was clear, that the estate 
should not go over from the fami- 
ly of one great nephew to another, 
unless upon the general failure of 
issue male of the first, although it 
was elsewhere provided, that if 
the eldest or other sons of the first 
great nephew should die in the 
lifetime of the father, then the 
estate should go over to others, 
‘without providing for the event of 
the deceased sons leaving male 
issue ; the Court held, that the lat- 
ter were included in the former 
limitation, and that the devisor did 
not refer, in the other expression, 
to the possible contingency of sons 
dying in the lifetime of their father, 
leaving sons, not because he meant 
to exclude such sons, but because 
that contingency did not happen to 
occur to him. Jenkins v- Birrise 
4, Mad. (cu.) 67 

14. Where the literal force of 
expressions differs ina will, it musi 
be a true rule to seek for the in- 
tention of the devisor rather in a 
consistent and rational purpose, 
than in a purpose inconsistent and 
irrational, and more especially 
where the difference may arise only 
from the devisor not having pre 


latter directed to be sold) upon 
trust, after payment of debts and 


legacies to pay the residue to his 


wife, her executors, &e. ; secondly, ~ 


of certain other real estates to the © 


same trustees, upon trust, to.pay 
the rents and profits to his wife 
for ber life, and after her decease, 
to her son Thomas during his life, 
and after his decease to sell the 
same, and divide the produce 
equally amongst the children of his 
said son, to be vested interests, and 
if they should ali die before twenty- 
one unmarried and without issue, 
then such moneys to be in trust 
for the testator’s sons Joseph aid 
Robert, their executors, &c. equal- 
ly, &c.; thirdly, of certain other 
estates to the same trustces, upon 
similar trusts, as to testator’s son 
Robert and his children, with che 
same remainders over ; the events 
were, that the testator’s wife, his 
son Robert, and the only son of 
Thomas died in the lifetime of the 
testator ; and by the lapse of seve- 
ral pecuniary legacies, the testa- 
tor’s personal estate became more 
than sufficient for the payment of 
the debts and other legacies. Up- 
on the questions, as to the interests 
of the representative of the heir 
of the testator the Court held, that 
under the first devise the whole 
interest resulted to the heir, and 
that he took it as land; under the 
second devise, that he became en-- 
titled by lapse to the moiety of the 
produce intended for Thomas’s 
son, but the e being an obvious 
purpose of sale for the conveniency 
of division between the children of 
Thomas, or tailing them, between 





sent in his mind an event which 
is not in the natural order of things. 
Ibid 82. 


15. Upon three several devises ‘personal estate of the heir; under 


the devisor’s scn Joseph and Ro- 
‘bert, which convenience still ap- 
ipiicd, such moiety was not jand, but 
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446 DEVISE. 


the heir. Smith v. Claxton, 4 
Mad. (cu.) 484. 

Where a divisor directs his real 
estate to be sold, and the produce 
applied to purposes which partially 
fail, the heir at law is entitled td 
that part-of the produce which in 
the events is thus undisposedeof ; 
and in every case, where the doubt 
is as to his taking it as personal 
or real estate, the question is, whe- 
ther a purpose is expressed by the 
devisor that, in the events which 
have happened, the land shall be 
converted into money ; if it be his 
clear purpose to give land to the 
devisee, the land will descend to 
his heir; if the price of land, it 
will, like other money, be part of 
his personal estate. ‘The devisee 
cannot intercept the purpose of the 
devisor. Smith v. Claxton, 4 Mad. 
(cH.) 492. 

16. Devise of lands to testator’s 
wife for life, remainder upon trust 
to sell, and after several bequests 
of small pecuniary legacies to grand 
children, the residue to testator’s 
four children, to be equally divi- 
ded between them, and paid at 
twenty one, or marriage ; “ but if 
any or either of my said children 
or grand-children shall happen to 
die before the time of such legacy 
becoming due and payable, then I 


_ give the share or part of such child, 


children, or grand-children so dy- 


ing, unto and among those that! 


shall be then living, share and share, 
alike.” ‘i wo of théifour children! 


died in the lifetime of «the testa-} 


tor ; another survived the testator, 
buv_, died before his widow ; upon 
a bill filed to ascertain the rights 


(1820.) 


the third devise, the same purposes 
and principles applied, that was 
therefore also, personal estate of 








of the heir, and several legatees, 


held, ist, that there being nothing; & A. (Ke Be) 546. 





DISCLAIMER. 


to divide the children and. grand- 
children into classes, except the 
mode of their giving receipts, they 
would all share equally the lega- 
cies which had failed; 2dly, that 
the words of the limiting clause 
were large enough to comprehend 
the cases of such as had died in 
the lifetime of the testator, and 
that their shares were to be divi- 
ded amongst such as were living 
at the time of their deaths; and 
lastly, that the deaths of the lega- 
tees before the tenant for life, did 
not, as to those who attained twen- 
ty-one, defeat their right to the 
shares bequeathed to them, and 
their representatives were entitled ; 
the nature of the fund made no 
difference, for as after the death of 
the tenant for life, the whole was 
to be distributed, it became im- 
material whether it arose from real 
or personal estate. Walker v. Main, 


i Jac. & W. (cu.) 1. 


And see Shenck v. Legh, 9 Ves. 
300. 


[B.] Executory. 


Where the testator in the first 
part of his will gave an estate in 
fee to his son W. F. and after- 
wards added, that * if he should 
have no child, children, or issue, 
the said estate is, on the decease 
of the said W. F. to become the 
property of the heir at law, subject 
to such legacies as he W. F. may 
leave by will to any of the younger 
branches of the family.” Held, 
‘that W. F. under the will took an 
estate in fee, with an executory 
devise over (on the event of his 
dying, leaving no issue living at 
his death) to such person as should 
in that event be the heir at law of 
the testator. Doe vy. Frost, 3 B. 















DISTRESS. 


DILAPIDATIONS. 
See SEQUESTRATION. 


-_- 


DISCLAIMER. 


In order to avoid a devise in fee: 
it is nt necessary that the renun- 
ciation or disclaimer should take 
place in a court of record ; where, 
therefore, a devisee in trust had 
renounced by deed under his hand 
and seal; the Court held, that it 
had the effect of making the de- 
vise, with respect to him, null and 
void. The law will not force a 
man to take an estate against his 
will. Townson v. Tickell, 3 B& 
A. (K. B.) 31. 

And see Thomson v. Leach, 2 
Ven. 198; Shep. Touch. 318 ; 
Bonifant v. Greenfield, 1 Leon. 
60; Cro: El. 80. 





DISTRESS. 


And see OFFICER. 


1. A sale by a landlord of stand- 
ing corn, takenas a distress, before 
it is ripe, is void, and the tenant 
need not replevy ; but as no legal 
damage could arise to the tenant 
from such sale, he could have no 
ground of action in respect there- 
of. Where, therefore, the plaintiff 
had stated this as damage in his 
declaration, and had recovered da- 
_ Mages in part on that account, the 
Court directed a new trial, unless 
he would consent to reduce the 
verdict. Owen vy. Legh, 3 B. & 
A. (kK. B.) 470. 

And see 11 G. 2, c. 19, s. 8 

2. The true construction of 2 W. 
& M. c. 5, m requiring an ap- 
praisement, is, that the value of the 
goods might be ascertained by a 
fair estimate made at the time of 


-(1820.) 


BJECTMENT. 447 
luation there should not be thoucht 
sufficient without them, the land- 
lord might distrain beasts of the 
plough. Where, therefore, there 
had been such appraisement: on 
oath, and no evidence was offered 
to show that there was a sufficient 
distress without taking»the beasts 
of the plough, the Court held, that 
it was not necessary thatthe other 
goods should all have been frst 


sold ; unless they were wrongfully 
taken in the first instance, such 
sale was not of a sufficient ground 
to support an action on the statute 
51 Hen. 3, § 4. Jenner y. Yollaad, 
6 Pri. (£x.) 3. 


DOWER. 


See ELEcTIion, 3, 


EJECTMENT. 


A.] SERVICE OF DECLARATION, 

B.1 NoTIcE ToquiT. . 

C.] STay_ OF PROCEEDINGS 

).] Evipence. 

Aud see Lanpiorp and TE- 
NANT. 


[A.] SERVICE OF DECLARATION. 


[ 
[ 
[ 
[ 


1. Where it only appeared on 
the face of the affidavits, that the 
tenant in possession was residing 
abroad for the purpose of avoiding 
his creditors, the Court refused 
judgment against the casual ejec- 
tor, upon services of the copy of 
declaration with the servant, and 
affixing it on the outer door of the 
remises; and it not appearing 
that he resided abroad for the pur- 
pose of avoiding the particular 





the distress ; and that, if on such va- 





process in the action, the Court re- 


disposed of before the latter were — 
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fused a rule Nisi, that service on 
the tenant’s solicitor might be 
deemed good service. As the pre- 
mises were conveyed to one of the 
lessors, and his heirs in trust, for 
sale, the proper remedy seemed 
to be to have recourse to a real 
ction. Roe v. Doe, 3 Moore 
(c.P.) 676. 
9, Personal service on one of 
two tenants in possession for her- 
self, and at the same time for the 
other tenant (her brother,) and an 
explanation given, was held insuf- 
ficient, where it was not sworn that 
jt ever came into his possession. 
Die v. Roe, 3 Moore (c. P.) 578. 


EJECTMENT. 


[B.] Notice To quit. 


1. Where the notice was given 
by an agent, on the behalf of se- 
veral joint-tenants (trustees,) held, 
thet a subsequent recognition by 
them gave cffect to the authority, 
and made the notice valid from 
the beginning. Goodtitle v. Wood- 
ward, 3 B. & A. (Kk. B.) 689. 

Semble, it would have been other- 
wise if the notice had been given 
by one of the trustees. 

And see Right v. Cuthell, 5 East, 
491. 

2. Where the terms of letting 
were, that the tenant should sign 
an agreement, with a surety, but 
such an agreement was never in 
fact signed, or surety offered ; held, 
that itwas a mere unaccepted pro- 
posal, and need not be produced 
to prove the terms of he tenancy. 
Semble, the defendant might have 
been turned out without any notice 
to quit Doe v. Cartwright, 3 B. 
& A. (K- B.) 326. 

3. where the agreement stipula- 
ted that after the expiration of a 
year the tenancy might be deter- 
mined by either party, giving three 
months notice to quit, but contain- 





(1820.) 









EJECTMENT. 


ed no clause of re-entry; the 
Court held, that it was not necessary 
in order to enable plaintiff to main- 
tain ejectment ; upon the plaintiff’s 
notice expiring, the tenancy ended, 
and the title reverted to the land- 
lord. Doe d. Greene v. Baker, 2 
Moore (c. Pp.) 189. 


[C.] Stay oF PROCEEDINGS. 


The Court refused to stay pro- 
ceedings in an ejectment, until the 
costs of a bill in equity, filed for 
the recovery of the same premises, 
were paid; but made the rule ab- 
solute as to the costs of a former 
ejectment. Doe v. Winch, 3 B. & 
A. (K. B.) 602. 


[D.] Evipence. 


t. An admission by defendants, 
that as assignees they could not, 
consistently with their duty, deli- 
ver up the possession of premises 
claimed, held to be sufficient proof 
of their possession in the subse- 
quent ejectments. Doe v. Taylor 
and others, 2 Star. (N. P.} 5 5. 

2. Upon an agreement with one 
only of the several partners ina 
brewery, for the demise of pre- 
mises, but receipts for rent were 
af erwards given in the name of 
the firm ; held that in the absence 
of any conveyance to his partners 
of the legal estate, the firm being 
jointly interested in the profits of 
the house, might well join in the - 
receipts for rent, and the former 
recover in ejectment on his own 
demise. Doe d. Green vy. Baker, 
2 Moore (c. Pp.) 189. 

3. Where it is admitted, that the 
plaintiff is entitled to recover a 
part of the premises, the Court 
will not inquire into the precise 
boundaries : the action decides no- 
thing as to the quantum. Doe v- 





Wilson, 2 Star. (Ne P-) 477- 





ELECTION. 
ELECTION. 


And see ESTATE OF INHERITANCE 


1. In. all cases of election the 
Court imposes an. implied con- 
dition, that if the party accepts 
the estate, which the testator had 
power to give, he shall convey his 
own, over which the testator had 
no power, to the individual to 
whom it is actually but ineffectual- 
ly devised. If he refuses to abide 
by that condition, ‘and preferring 
his own, rejects the estate offered 
to him on the terms, under’ which, 
if at all, he must take it; itis a 
practical consequenice, ‘that he is 
not permitted to retain, but must 
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her willdevised only a small por- 
tion of her hushand’s ~stite to- 
gether with an estate of her own 
at V. of ‘the annual value of 1154) 


ELECTION. 


a 


eldest son deceased ; 3 another. 

tion to another grandson, and the 
residue to her daughter E. in fee, 
(her eldest son being entitled to 


will, anc 1 three other sixths as heir 
to three of his brothers, who died 
without issue ;) afterwards the wi- 
dow and children of the eldest sow. 
elected to take under.the will of 
S. H. in opposition to that. of A. 
ii. thereby frustrating the dispo- 
sition of the latter in favour of Es 





relinquish the benefits which it|to the extent of 455/. per annuin 5 


purports to confer on him. But 
the intention of the will being frus- 
trated, the Court interferes to sup- 
ply the defect arising from the cir- 
cumstance of a double devise, and 
the election of the party to re- 
nounce the estate effectually’ devi- 
sed ; and instead of permitting that 
estate to fall inethe channel of des- 
cent, or to devolve in any other 
way, lays hold of it forth ¢ pur-| 
pose of making satisfaction to the 
disappointed devisees And sem- 
ble, there is no distinction between 
teal and personal property. ~ And 
the circumstances of novelty, or of 
a devisee being only disappointed 
partially, cannot so retrench on} 
the entirety of the principle, as to 
authorize the Court in ‘refusing 
compensation. Differences in the 
calculation of quantity, may be re- 
moved by a reference’to the Mas- 
ter: where therefore by the will 
of S. H. his widow A. “H. took a 
life interest in his real estate, and 
his six children the remainder in 
fee, as tenants in common, but the 
widow being advised that she took 








an estate-tail levied a fine, and by jlands ) the 
~3 a 


the Court decreed, that £. was en- 


titled to the estates at NV. in come 


pensation, with | a retrospective ac- 
count of rents and profits, and an 
account of sums expended for me- 
lioration of the estate, which were 
to be reimbursed. Gretton v. Ha- 
ward, 1 Swanst. (cH.) 409. 

And see Dillon v. Parker, & 


‘Swanst. (cu.) 359; and the cases 


in’ the notes to that, and the prin- 
cipal case, which are there ‘ally 
cattebied and perspicuously” dis- 
cussed. S C. 1 Wils. (ca.) 253 5 
(3 An. Dig. A. D. 1819.)° 

2. In the cases of infancy or co- 
verture of the person bound to 
elect, semble, it is the 
diréct an inquiry by the Master, to 
the parties. Jbid. 413, ne (¢.) 

‘3. By.a marriage settlement lands 
were limited to the use of Sir Z. 
I. P. the settlor, for life, remuinder 
to his first and other sons in tail 
male, with reversion to the scttlor 
in fee; his only son dying in his 
life-time, (having under an agree 








meot, and by will devised :he same 
settlor by will devised 





to. the widow and children of. her ns a 


his . own, si th under his father’s * 4 
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450 ELECTION. 


the estate after the deaths of his 
daughters, without issue male, 
(which event ‘also took place,) to 
7. P. for life} with divers remain- 
ders over, under which the plain- 
tiff claimed to be entitled. On 
the part of the defendant it was 
contended, that the son, having by 
will taken upon himself to devise 
the estate to his father (the settlor) 
for life, with remainder to his sis- 
ters in fee ; and the father having 
accepted certain benefits devised to 
him by the same will of his son, 
had thereby elected: to confirm the 
will, and by such acceptanee and 
election had either divested him- 
self of the reversion limited to 
himself by the original settlement, 
or else was estopped from setting 
up that settlement, or controvert- 
ing the right of his son to dispose 
of the fee; and further, that the 
father having admitted an agree- 
ment by him to convey the estate 
immediately to his son, in consid- 
eration of an annuity, wth a pro- 
viso that if the som died in the 
lifetime of the father, the convey- 
ance was to be wholly void, and 
therefore that the jury should have 
been directed to presumes some 
conveyanee, enabling the son to 
dispose of the fee by his will; but 
the Court held, that the sisters 
took no estate under the will of 
their brother ; that it being clearly 
the intention of the settlor to avoid 
the alleged conveyance in the event 
which had happened, the Gourt 
would rather presume such a con- 
veyance as was consistent with that 
intention, and which might have 
been one operating under the, sta- 
tute of Uses, revesting the use in 
the father, mn the event contempla- 
ted, without the necessity of any 
eniry. On another point, the Court 
held, that letters: of a party, under 
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ELECTION. 


whom the party did not.claim. were 
inadmissible to affeétrthe plaintiff’ S 
title. . Halford v. Dillon, 2°B. & 
B: (.c.2.). 42. 

4. To put the wife to an elec- 
tion there must be a clear intention 
to exclude her from dower either 
expressed or implied, and such an 
intention is not to be implied from 
the gift of particular messuages and 
hereditaments to her tor life, or 
from annuity provided for her. 
But where, in addition to such pro- 
vision, the testator directed the 
trustees, to. whom he had devised 
in general all his real estate, to 
permit his daughter to use and oc- 
cupy a certain freehold house tor 
her life, a personal use and occu+ 
pation, which was inconsistent with 
the widow’s right to dower out of 
that house, and a direction which 
would have been vain, unless he 
had given to the trustees such an 
estate as would enable them to 
permit such occupation and enjoy- 
ment, and which particular house 
could not have beeh given to them 
tree from the widow’s dower, une 
less the whole estate were so given ; 
the Court held that the testator 
had thereby shown a plain inten- 
tion to exclude dower, and that 
the widow must be put to her elec- 
tion. Miall and ‘cihers v. Brain 
and others, 4 Mad. (cu.) 119. 

5. Where a testator by a, prior 
will devised the residue to such 
persons as he should afterwards 
appoint, and accordingly after- 
wards by will devised the life-rent 
of such residue to his two sisters, 
and upon the death of the survi- 
vor to certain legatees im propor- 
tions specified, but which- latter 
will being executed on a death-bed 
was inept, so far as it conveyed 
lands, and the sisters of the testa- 
tor being his he?rs at law, and sole 




















ENCLOSURE ACTS. 


next of kimyreduced the will, and 
took the lands devised thereby as 

such heirs ; held, that having elec- 
ted to reprobate the will, in order 
to establish their claim to the lands 
as heirs, they could not also appro- 
bate it, so as to entitle themselves 
to the life-rent of the residue there- 
in devised to them; and having 
annulled the deed by judicial pro- 
cess, their election was thereby 
made to take nothing under that 
repudiated instrument. — Semble 
also, that as the appellants could 
not take the life-rents either as le- 
gatees or next of kin, those might 
be immediately applied by way of 
-ompensation to the parties who 
had a vested remainder in the re- 
siduiry fund, of which the life-rent 
would form a part, for the disap- 
pointment occasioned by the act of 
the appellants, without an accumu- 
lation until the decease of the sur- 
vivor of them. Ker v. Wauchope, 


1 Bligh (.) 1. 


ELECTION, OBSTRUCTION 
OF. 


See ACTION ON THE CAsE, [B.] 4. 
InroRMATION, [A.] 5. 


ELECTIVE FRANCHISE. 
See ACTION ON THE CASE[A.] (d.) 





— -—— ——— 


ENCLOSURE ACTS. 


An enclosure act appointed a 
corn rent to be paid in lien of tithes, 
to be ascertained by certain refe 
rees, and the exact amount de- 
clared by an order of quarter ses- 
sions. It appeared, that the ses- 
sions merely received and filed the 
report of the referees; and the 


2 i ” 
fe %. 
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(1820.) 


ERROR. 45} 


Court held, that it could not be 
sj}construsd into “an order decluring 
the exact ‘amount’ to which such 
rent was to be incréased.. Held 
also that, the commissioners having. 
made minutes in writing of their — 
proceedings, the defendant could 
not be let in to show by parol evi- 
dence that the allotments were 
made at an earlier period than ap- 
peared by the award, no search or 
inquiry having been made after 
such minutes, or proof given that 


they were destroyed. The pro- | 


ceedings were the legal evidence 
of the fact when such allotments 
were made. Bendyshe v. Pearse, 


1B. & B. (c. p.) 460. 





EQUITY, JURISDICTION 
OF. 
See Account, 2.—Bank oF Enc- 
LAND.—BAnkKkuPT [K.] 


ERROR. 


And see Warrant or ATTORNEY. 

1. Where several years having 
elapsed after judgment obtained, 
the plainuff brought an action on 
such judgment and after judgment 
had been signed in the second ac- 
tion, the defendant brought error 
on the former judgment ; with in- 
tent to defeat the action on the judg- 
ment; the Court held, that the 
plaintiff might notwithstanding sue 
out execution on the second judg- 
ment. If the writ of error suc- 
ceeded, the defendant would be 
entitled to have the money, levied 
under such execution, returned. 
Bishop v. Best, 3 B & A. (x. B.) 
275. : 

2. In an action,of covenant, for 
not. paying an instalment of pur- 
chase-money, the Court of Error, 








on afirmance of the judgment, al- 
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lowed interest on the sum recover- 
ed from the day of -udgment al- 
though by the terms of the agree 

ment, interest was only to be paid 
on the first instalment ; if that had 
been paid according to the agree- 
ment, no interest would have been 
recoverable, 
another, 5 Pri. (ex.) 535. 

And see Goraon y. Swann, 2 
Campb. 429. 

3. On affirmance of a judgment 
jn an action against a banker, to 
recover the balance of moneys de- 
posited, the Court allowed interest, 
but only after the rate of 4 per 
cent. that being the usage of the 
Bank with their customers, on mo- 
ney so deposited with them. Jnkin 
y Bradley, 5 Pri. (ex.) 536; S.ly 
C. 2 Moore (c. p.) 206. 

4. "he Court refused interest 
on the afirmance of judgment in an 
action on a bail recognizance: the 
bail being only liable to the sum 
sworn to, and costs. Anon. 6 Pri. 
(£x.) 338. 

5. A Court of Error cannot}; 
award a venire de novo where the 
proceedings originate in an inferior 
court. Bishop v. Kaye, 3 B.& 
A. (x. B.) 610. 

And see Trevor v. Wall, 1.T. 
R. 151. 

6. In the Exchequer Chamber 
a plaintiff in error is not restricted 
to taking out one rule im each term, 
but may proceed as quickly as he 
pleases. Horn v. Bentinck, 1 B. 
& B.(c. p.) 514. 


es 


ESCAPE. 
See SHERIF, 14, 


ESSOIGN-DAY. 


—_— —. —___. 


NC wome. 


ESSOIGN-DAY. 
See Practice, (c. x.) [D.] 2. 


(1820.) 


James Vv Emery and 












EVIDENCE. 


ESTATE OF INHERI- 
TANCE, 


Where the Master reported that, 
upon consideration of the instru- 
ments of grant, and of affidavits of 
competent persons, the interest 
which the testator possessed in the 
B. estate, (in India,) was of the 
nature of fee-simple, and that no 
part thereof passed by his will, at- 
tested by two witnesses only, the 
Court decreed, that the rules and 
doctrine of estates of inheritance 
must be applied to it, and that as 
such it was descendible to the heir 
at law. And the testator having 
so ineffectually devised such lands 
to £. G. his mother, for her sole 
orig who received the rents du- 

her life without opposition, 

ig devised the same estate to 
the plaintiff, being the heir at law 
of the testator, and further be- 
queathed him 1,000/, the Court 
held, that he was entitled to the 
legacy, and also to an account 
for the rents and profits, there be- 
ing nothing in the latter will to 
clothe the gift with any implied 
condition that he should release 
his claim. Gardiner v. Fell, 1 Jac. 
& W. (cH.) 22; and2 Wils. (cu.) 
32, 

A will, attested by two witnesses 
only, does not put an heir to his 
election, §.C. 2. Wils. 44. 


ESTOPPEL. 


See Devise, 9.—ELzcrTion, 2. 





_— -—--—— 


EVIDENCE, 


_A.] LEGAL PROCEEDINGS, © 
[8.| Pustic MUNIME NTS. 
_C. | Deeps, PROUF QF. 

D | Deposimions. 

E, | Seconpary, 












EVIDENCE. 


And see Assumpsir [ A. 2.]—Eseo: 
ment’ [D.J—Poon [A. e. 2]-~ 
Sramps. 


7 


[A.] LEGAL PROCEEDINGS. 


1. To prove a judgment of the 
Court of Insolvent Debtors, a copy 
of the order of discharge, reciting 
that the court had so. adjudged, 
was held insufficient; it appearing 
that such judgments were entered 
in a book. Doe v. Barton, 2 Star. 
(x. P 473. F 

And see InsoLvenT, 1. _ 


2. Where a bill has been amend- 
ed, the amended bill is the only! 
one upon record, and the plaintiff 
is not bound by his former state- 
ment; it cannot, therefore, be read 
in evidence to show what the party 
conceived to be his rights, when he 
first submitted them to the Court. 
Hales vy. Pomfret, 1 Dan. (ex-) 
141. ies 


, 


oe 


[B ] Pustic MUNIMENTS. 


1. An entry of a memorandum 
in the public books.of a corpora- 
tion is not evidence for them, un- 
less it be an entry of a public na- 
ture. Marriage v. Lawrence, 3 
B & A. (kK. B.) 142. 

2. An entry at the custom-house 
made by the party in the joint 
names, though. admissible, is not 
conclusive evidence of his being a 
copartner, though the representa- 
tion would bind him as against the 
crown. Ellis v. Watson and others, 
2 Star. (Nn. P.) 478. 


(C.] Dexns, Proor oF. 


In order to.prove that the intes- 


tate died indebted on certain bonds, 


which upon satisfaction of certain 


creditors, had.» been burnt, held, 


that the existence of such instru. 
ments could only be proved by 


(1820.) 
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Gillies v. Smithers, 2 Star. (N. P.) 
528. 


EVIDENCE. 


[D ] Deposirions. 
And see Practicn, (q.) [G.] 


Where a prisoner refuses to sign 
his examimations they cannot be 
read against him. Semd/e,it would 
be otherwise if when read over to 
him he had said thac they were 
truce. &. v. Telecote, 2 Star (nN. Pp.) 


483. - 


And see Lambée’s case, Leach, 
625. 


{& 7 SECONDARY EVIDENCE. 


1. Where in an action for a libel, 

charging the plaintiff with fraud 
upon an insurance, it appeared that 
the loss had accrued and been paid 
on the policy several years since, 
so that the instrament had become 
mere waste paper, and its loss or 
destruction might almost be pre- 
sumed, the Court held, that very 
slight evidence of its loss or de- 
struction was sufficient to let in se- 
condary evidence of its contents. 
Brewster v. Sewell, 3B. & A. 

(K. B.) 296. 

_ 2. Where jn an action for work 
and labour done, the plaintiff had 
roved his case to the value of 
the work done, after which one of 
the defendani’s witnesses proved 
that originally there was a written 
agreement between the parties, 
which however turned out not tq 
be stamped, the -Court held that 
the plainuff’s case could not be 
disturbed thereby, for that the 
plaintiff was not bound to produce 
i; 1st, because the agreement not 
being stamped it could not fur- 
nish better evidence of the terms 
of the contract ; and 2dly, because 
he had. no notice trom the defen- 
dant todo se. Stevens v. Pinney, 





calling the attesting witnesses. 


2 Moore (c. p.) 349. 
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454. EXECUTION. 


And see Doe d. Shearwood, v: 
Pearson, 12 East, 238.; De d. 
YW, cod Ve Morris, ibid. 239. n. 


EXECUTION. 
And see Error, 1. 


1. The exception in marriage 
settlements of the mansion-house, 
&c. in leasing powers to the te- 
nant for life, does not exempt them 
from being taken in execution, 
either at law or in equity, during 
the life of the tenant for life, ‘at 
the suit of his creditors. Davis 
v. Duke of Malborough, 2 Wils. 
(cn.) 145. 

Semble, where an estate may be 
taken in execution by legal credi- 
tors, it may be equally affected by 

a proceeding i in the Court of Equi 
ty, at the suit of an equitable credi 
tor. Ibid. 150. 

2. On a debt on bond for 690/. 
and interest, after the common is- 
sues (40s.) levied, the Court on 
application increased the issues, 
first to 100/. and afterwards grant- 

ed a third destringas for 300/. and 
that such issues might be sold. 
Lambe v. Earl of Blessington, 5 
Pri. (Ex.) 639. 


Semble, the amount of issues is 
wholly in the discretion of the 
Court, guided by the circumstances 
of each particular case. Jbid. notis. 

3. Where a party seised of land, 
and a mill erected thereo:thort- 
gaged both, but continued in pos- 
session of the mill, held, that such 
possession was consistegt with the 
deed and the nature ¢ of the proper- 
ty; and that notwithstanding a 
jury had found the mill not to be 
a fixture to the freéliold, it could 
not be taken in execution as a ae 
tel by a creditor of the mortga 
Stewartyv. Lombe,1 B.& B. (c. ig 


(1820.) 





EXECUTOR. 


506. Doubting Edwards v. Har- 
ben, 2'T. R. 587. 

And see Kidd v. Rawlinson, 2 
B. & P 59; and Watkins v. Birch, 
4 ‘Taunt. 823. 


* 


EXECUTOR. 


(A. POWERS AND PRIVILEGES. 
B.| Dury AND LIABILIvyY. 
C.| PLEADINGS—cosTs. 


And see ADMINISTRATION—JUDG- 
MENT. 





[ A.] PowERs AND PRIVILEGES. 


1. An executor may assent to a 
bequest to himself. Townson v. 
Tickell 3 B. & A. (kK. B.) 40. 

2. 'To enable executors to sell 
lands, the power must either be 
expressly given to them, or neces- 
sarily to be implied from the pro- 
duce being to pass through their 
hands, in the execution of their 
office. Where the testator only 
directed lands (given to the wife 
for her life) to be sold after her 
death, and the produce disposed 
of amongst certain illegitimate chil- 
dren, &c. and also appointed the 
tenant for life one of his executors, 
the Court held that there was no 
power of sale in the executors. 
Bentham v. Wiltshire, 4 Madd. 
(cH.) 44. 

And see Shep. Touchst. (Hilliard’s 
edit.) 43; Co. Litt. 113 a. (n. 2.) 

S. Where an executor paid to 
the legatee, for four years, an an- 
nuity charged on a real estate, 





without deducting the legacy duty 
which was not in fact paid ‘by him 
according to the provisions of 45 
Geo. 3. c. 28, until after the lega- 
tee had assigned all’ the interest in 
such annuity ; held, that the lega- 
-|tee was liable to repay him the 





duty, it not being a voluntary pay- 











EXECUTOR. 


(18 


ment. "The executor is only made 
liable by the act, for the benefit of 
government, and not on his‘own 
account ; he is therefore no more 
than surety for the legatee, and 
the case falls within the principles 
applicable to sureties. Hales v. 
Freeman, 1 B. & B. (ce. p.) 391. 


[B.] Dury anp LfaBiLity. 


1. The Court may charge exe- 
cutors with interest on balances in 
their hands, even though not pray- 
ed by the bill, as where they arose 
subsequently. Ju nerv. Turner, 
1 Jac. & W. (cH 43. : 

2. Where a creditor gave in an 
allegation, pleading an omission in 
the inventory, to which the execu- 
trix put in a declaration instead of 
a specific answer, the Court held, 
that such creditor was entitled to 
have a constat of the assets that 
had come to her hands; and ad- 
mitted the allegatien. Barclay v. 
Marshall, 2 Phill. (PRER.) 188. 

3. ‘he consent of one execu- 
tor, either in or out of Court, will 
bind the others. Holkirk v. Hol- 
kirk, 4 Madd. (cH.) 51. 

And see AGENT, 3, 4. 


P [C.] PLEapincs.—costs, 


And 
DENCE [C.]| 
[C.] (b.) 
Upon the plea of plene adminis- 

travit, it appeared that the plaintiff 

had an assignment of a lease which 
had been deposited by the intestate 
with him as a lien, held, that as 
the defendant had the legal estate, 
and which might be disposed of, 
it was assets in her hands. Vin- 

“ v. Sharp, 2 Star, (nw. P.) 507.] 

. Under the plea of plene ad- 
niaistrdl held, that the party 


see Action {B.] 4. 5eEvel- 
1.—PLEADING (Cc. L.) 
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ney in his hands to satisfy debts 
for which he had made himself 
liable, as the experises of adminis- 
tering, &e. Gilliss v. Smithers, 2 
Star. (N. P.) 528. 

3. Where plaintiffs sued as exe- 
cutors, for the balance of an ac- 
count due to their testator, and it 
appearing on the trial that the 
transactions upon which the balauce 
claimed arose, were matters of ac- 
count between the plaint’%s in their 
own Fight, as partners with the tes- 
tator, were non-suited, the Court 
held, that they had no power to 
order the defendants costs to be 
taxed, and to become part of their 
judgment. The;stat. 23 Hen. 8. 
c. 15, gives the defendant costs 
only in cases where the action is 
founded upon contracts made with, 
or wrongs done to, the plaintiff. 
Barnara v. Higdon, 3 B. & A. 
213, and.1:Ch. (x. 8.) 628. 

4. Where plaintiff took a degree 
for an account against an cxedlibr. 
who had stated: an account in his 
aiswer, which was found by the 
Master to be correct, the Court 
gave the costs of the suit up to the 
vetree, to the plaintiff, and the 
costs of the subsequent proceed- 
ings to the defendant. Anonymous, 

4. Madd. (cu.) 273. 

And see Assumpsit [A.] 4. 


EXTENT. 





EXECUTORY DEVISE.. 
See Devise [B.] 


 pxreinr. 


/A.| Priortry or —How ExEcUTED: 
rB. CLAIMS OF THIRD PARTIES HOW 
AFFECTED—RELIEVED. 





may show that he has retained mo- 
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EXTENT. 





And see I. imrrartons, STATUTE OF; 1,, _ And see Attorney-General v. All- 
— Morreace [Ge] 1.» g od, Parker 1; ’. v. Ellis, 1 Pri, 
, and R&. v. De Caux, 2 Pri. 17. 


fA. ] Prioriry 0F—How EXECUTED. | 


1. The Crown’s right on an im 
mc diate extent, In preference to the 
execution of a subject, can only be 
defeated by the property being al- 
tercd’ by a sale and delivery of the 
goods seized under the latter. 2. 
v. Sloper and another, 6 Pri. (ex.) 
114, confirming R. v. Wells and 
Allnutt, 16 East, 278. : 

At all events. whatever: doubt 
may be entertained of the authori- 
ty of that case, the Court would 
not, so long as 1" remains uncoo- 
tradicted by any later case. impeach 
it on a mere interlocutory motion. 
Ibid. 

There is no distinction Heeween 
an extent in chicf and an extent in 
aid in this particular. &. im aid 
of Pattison v. Sloper, Fbid. 144. 

eld also, that the stat. 59 Geo. 
3." 117, restricting the prosecu- 
tion of extents in certain cases, did 
noi apply to suits which had been 
entecenaa commenced. 

2. The Crown, or its process, 
fot being in any way alluded to in 
the 56 Geo. 3. c. 50, is not affected]: 
by the provisions it contains for 
preserving covenants between’ the 
tenants and landlords of lands, 
&c. let to farm; held, therefore, 
that the sheriff on! a wrk of vendi- 
giont exponas issued after an ex- 
tent, could not sell the | crops, &c. 
taken under it, subject to any con- 
dition that the same should be used 
and expended according t@ the co- 
Venaits of the Tease. A. v. Og: 
bourne, 6 Pri. (E..) 94. 

So, he cannot sell with a con- 


dition that the..property Shall be 
subject to the tithes which shall 
be due, but he must sell unquali | 
fiedly. bid. 99. 





| B.] Cuarmms oF THIRD PARTIES HOW 
AFFECTED RELIEVED. 

1. A party having mistaken his 
course in bringing an action’ against 
the sheriff, instead of entering a 
clam and traversing the inquisi- 
tion, obtained a rule to be allowed 
to enter his claim, on payment of 
all the’costs of the prosecution of 
the outlawry by the applicant ; but 
the Court confirmed the disallow- 
ance by the Deputy Remembran- 
cer of the costs of affidavits made 
in opposition, which had never been 
read or entered on the minutes, 
or noticed in the rule. King v. 
Randell, 5 Pri. (£x.) 576. 


2. Where a claim of property 
had been entered to the éstate and 
effects of a bankrupt sei: d under 
an extent, and the Attormey-Gen- 
eral_ had neither replied nor taken 
any proceeding in the cause, the 
Cour’ said they could not grant a 
rule for entering judgment otf amo- 
veas manus as upon tht confession 
of the Attorney-General. Semdée, 
in such case the Court might erp 
a writ of amoveas manus. 
aid, &c. v. Evans. 6 Pri. (zx.) 480. 

And see 2. v. Musters, Parker’s 
Rep. 50 | 


Cj} Inquisition UNDER PLEADINGS. 







3 id variance between the debt 
and the period of its accrual as 
found by the mquisition, and as 

roved on the trial, is immaterial, 
the real and substantial averment 
being, that at the time of the in- 
quisition there was a debt due to 
the Crown; the finding of the 
pe articular *c iTCHONSTaNnes ot the 


debt by the returnmg officer is an 





EXTENT. 


introduction of impertinent matter, 
by which thesCrown cannot be.af- 
fected, nor is the finding modo'et 
forma traversable ; and on a spe- 
cial verdict, concluding with the 
usual reference, “whether upon 
the whole matter, &c.”? the Court 
must have given judgment for 
the Crown. 2. in aid of Keast v. 
Franklin, 5 Pri. (zx.) 614 

2. ‘To an inquisition taken on a 
writ of@diem clausit extremum, a 
plea by an eyecutrix of money paid 
for funeral expenses, &c. amount- 
ing to 7O/. and no assets, except, 
&c. which were not sufficient, &c. 
was held bad on general demurrer, 
as being neither a plea of retainer, 
or of plene administravit ; itneither 
informed the Court what those ex- 
penses were so as to enable it to 
judge whether reasonable or not, 
nor could any replication bring 
the precise subject matter at once 
fairly into issue, and if allowed, 
such a plea might cover any sum 
alleged to have been expended by 
an administrator. R. v. Wade, 
5 Pri. (Ex.) 621. 

The statute 4 Anne, c. 16, does 
not apply to proceedings by the 
Crown, except in cases analogous 
to suits between subject and sub- 
ject, but not to writs of extent, and 
diem clausit extremum, which are 
in the nature of executions, nor 
does the 24th sect. bind the Crown 
in such cases, not being suzis for 
the recovery of debts within the 
meaning of that clause. In the 
principal case, therefore, the Court 
held that it was not necessary to 
demur specially. Jbid. . 

And see Attorney-General ‘vy. 
Alleood, Parker, 14; and 2. v. 
Caldwell, Forest’s Rep, 57. 

Quere, Whether any greater de- 
gree of certainty and particularity 


(1820.) 
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bar of the Crown than in pleas be- 
tween subject and subject? See At- 
torney-General v. Arnold, 7 Vin. 
Abr. 104; Tit. Cred. & Bank. 
[Z. 1.] cited Lid. | 

3. Semble, Where an inquiry 
miscarries, and. amelius inguiren- 
dum is necessary, the application to 
quash it must be made on the part 
of the Crown, and not of a sub- 
ject. Ex parte Lord Gwydir, 4 
Madd. (cu.) 313. 

Semble. The statute 8 Hen. 6, 
c. 10, extends to allrights by which 
lands are seized as lands of the 
Crown, or as lands and property 
which ought to’belong to the Crown. 
Ibid. 315. 

Whether the finding of the jury 
upon an inquisition be good or not, 
is a question of law, and would be 
tried on the traverse. bid. 

4. Where a commission issued 
from the Crown to inquire, with 
the assistance of a jury, whether 
certain lands were in times past 
covered with the sea, and belonged 
to, and had becii subtracted from 
the Crown, upon which the com- 
missioners and jury found, and re- 
turned certain facts: the Court 
held that there is a general right in 
the subject to traverse every inqui- 
sition by which property is found 
to be in the Crown ; and therefore, 
that the petitioner complaining to 
be prejudiced by such finding, had 


a right to traverse the present one. 


EXTENT. 


Ex parte Lord Gwydir, 4, Madd. 


(CH.) 322. 

_ And itb alleged in the aff- 
davits that the lands in question 
were parcel of the petitioner’s ma- 
nor, .and that the tenants of the 
manor had for a great length of 
time enjoyed rights of common 
upon the lands, the Court thought 
it a prima facie title not negatived 





be necessary in pleas pleaded in 


by the finding ofthe jury; and 
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A58 FINE. 


further, that it was consistent with 
such finding that the lands might 
formerly have been within the or- 
dinary high and low-water mark, 
and been derived by grant from 
the Crown, or that the land had 
been recovered from the sea by 

dual aluvion, and so become 
part of the manor ; and permission 
to traverse was allowed. bid. 


The Crown has title only when 
new land is recovered by the sud- 
den dereliction of the sea. Jdzd. 
323. 


FACTOR. 


A factor employed to sell has no 
authority to barter; it is his duty 
to keep that sale wholly uncon- 
nected, and notto mix it with other 
matters to the detriment of his 
principal ; and the latter may main 
tain trover for goods so bartered, 
no property passing by such trans- 
action. Guerreiro v. Peile, 3 B. 


& A. (kK. B.) 616. 


—--—-— 


FINE. 


i. A husband claiming in right 
of his wife, not entering within five 
years after his right accrued, is 
barred by a fine, although the wife, 
if she survived him, would be en- 
titled to enter within five years af- 
ter his death. Doe v. Plumptre, 
3 B. & A. (x. B.) 

And see Hulm 
Car. 200. | 

2. ‘ihe Court will not entertain 
motions on the subject of fines and 
recoveries on the last day of term, 
nor is the rule confined to amend- 
ments. 


3. The affidavit of the separate 


ley lock,Cro. 


(1820.) 
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FIXTURES, 


not to be filed separately after the 
other. proceedings. _ «Breach dem. 
| Hewitt, ten. 8c. 1 B. & B. (c. Pp.) 
468. : 

And see Recovery. 


4. The Court refused to pass a 
fine where the affidavit sworn be- 
fore a commissioner in Russia was 
upon paper written upon both sides, 
and not on parchment. Morgan 
conu:ee, Fc. 1 B. & B. 472. 

5. A fine permitted toPass, al- 
though the acknowledgment had 
been takensix years, on an affidavit, 
that the delay was owing to the 
neglect of the agent, and that every 
thing necessary to its completion 
had been deposited withhim. How- 
ard v. Leath & Ux. 2 Moore (c. P.) 
174. 

6. Where there were two praci- 
pes to a fine, both recited in the 
coucord, but the words “* manors 
and tithes,” were only found in 
one, the Court directed thé’ fine to 
be re-acknowledged. Swinburne 
v. Swinburne, 3 Moore (c. Pp.) 210. 





FISH.—Scee Trespass, 7. 


FIXTURES. 


A. conservatory built on a brick 
foundation, communicating with 
the dwelling- -house by windows 
opening into it, and the flues pass- 
ing into the parlour chimney, held 
to be so affixed to the freehold as 
to make the removal. of it waste 
in the tenant for life, who had 
erected it. Buekland v. Butter- 
jeld, B. & B. (c p.) 64. 

An‘ see Elwes v. Mawe, 3 East, 
3, and cases there cited. 





examination ofa feme covert ought 
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FRAUDS, 


FOREIGN ATTACH MENT. 


Where a London house, were 
correspondents of W. & Co., and 
also of R. & Co., both foreign 
merchants, and having moneys of 
the latter in their hands, were sued 
by W. & Co. in the Mayor’s Court 
by process of attachment, and up 
on judgment obtained there, and 
being served with a centificate 
thereof, transferred the sum in 
their books from the account of 
R. & Co. into that of W. & Co,, 
without any express or implied 
authority from the latter so to do, 
nor had they any notice of such 
proceeding or transfer: but after- 
wards, and within the year and 
day R. & Co. appeared, put in 
bail, and dissolved the attachment ; 
and the Court held that R. & Co. 
were entitled to recover back from 
the London house the money so 
transferred, upon. the grounds, 
first, that it was not a compulsory 
payment within the meaning o 
the custom, which is a payment 
after execution issued, and such 
custom must be strictly pursued ; 
here no execution ever issued, but 
the transfer in the books was made 
after the certificate of the judg- 
ment served: 2dly it was not an 
actual payment ; for even if the 
sum had been actually paid instead 
of being transferred in account, 
yet that it was so done, under an 
engagement that it should be re- 
paid if the proceeding failed, Tet- 
ter v. Rucker, 1 B. & B. (c. ?.) 
494. 


FRAUDS, STATUTE OF. 


1. In an action upon an agree- 
ment for the sale of growing poles 
(and so an interest in land) which 


(1820.) 


"ithe statute. 
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carried away, it appeared that at 
the ‘time some memoranda of the 
bargain were made in writing, but 
being neither stamped, nor signed 
by the parties, could not be pro- 
duced ; the witness called to prove 
an admission by defendant of some- 
thing being due, not being able to 
x any precise sum, and so with- 
out reference to the memoranda, no 


GIFT. 


‘account could be taken, held, that 


plaintiff was properly non-suited. 
There being however a doubt 
whether the witness had spoken to 
an admission of a definite sum, in 
which case the plaintiff would have 
been entitled to a verdict for that 
sum on the account stated, a rule 
was granted for a new trial. Teal 
v. Auty, 2 B. & B. (c. Pp.) 99, 

Semble, the poles having been 
taken away and the agreement exe- 
cuted, the objection to its being 
an interest in land was not well- 
founded. 

2. Upon a contract for the pur- 
chase of a horse, which the buyer 
agreed to fetch away and pay for 
on a certain day, but the horse died 
in the interim, the Court held, that 
directions given by the buyer as to 
the exercising himg and iuture 
treatment, were not such clear and 
unequivocal acts of ownership, and 
acceptance of the horse, as would 
make the bargain executed within 
Tempest v. £itzge- 
rald, 3 B. & A. (x. B.) 680. , 

And see Venpor—Pur. [B.] 1. 


—_ 


GARNISHMENT. 


See Foreign ATTACHMENT. 


es 


. 
GIFT. 





were subsequently cut dewn and 





Where a deed of gift was made 
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460 GUARANTEE. 


of certain lands without considera- 
tion, and with an understanding 


thar no interest should pass,but only} » 


with a view of qualifying the gran- 
tee to kill game ; held, that it was 
not in the power of a court of 
equity to call back a deed so given; 
semble, such a.deed materially exe- 
cuted is not void, and even though 
fraudulent, a party to the fraud 
cannot be heard to say so. Ro- 
berts vé Roberts, 1 Dan. (ex.) 143. 

And see S. C. Doe v. Roberts, 
2 B. & A. 387; and 3 An. Dig. 
46; Curtis v. Perry, 6 Ves. 747; 


Nightingale y. Devisme, 5 Burr. 


2589. 


GRANT .—See Girt. 

Where the vendor’s title to an 
advowson, derived from the crown, 
was evidenced by conveyances and 
deeds in the family for a period of 
nearly 140 years, and there had 
been three preseatations by them, 
the Court held it a case in which a 
grant would be presumed. Gzdson 


v- Clark, 1 Jac. & W. (cn.) 159. 


_-— — = 


GUARANTEE. 

1. An engagement “ to guaran- 
ty the payment of A. J/. to the ex- 
tent of 60/ at guarterly account, 
bill two months for goods to be fw: 
chased by him of W.& D. 
held not to be a continuing si 
antee of goods purchased from 
time to time, and applicable only 
to the first quarterly payment after 
it was given; it was satisfied as 
soon as goods to the amount of|§ 
60/. had. been purchased, ‘The 
Court distinguishing it from the 
the case of Mason y. Pritchard, 
12 East, 227, in which were the 


words, ‘ for any goods he hathgor 


(1820.) 





HABEAS CORPUS. 


may supplv.” Melville v. Hayden, 
3 B. & A. (Kk. B.) 593. 

2. Where the declaration on a 
guarantee stated, in both counts, 
the consideration of the guarantee 
to be, that the plaintiff would give 
credit to a third person, * in man- 
ner then and there agreed upon 
between them - and in all the let- 
ters produced in evidence te sup- 
port such guarantee, the terms of 
the credit were stated as a matter 
in fieri “ to be agreed upon ;” the 
the *Court held, that the substance 
of the consideration was properly 
set out,.and that there was no va- 


rience. Irving v. Mackenzte, 1 B. 
& B. (cy P.) 523. 


——ae 


GUARDIAN. 


And see InranT, passim. 
The Court is not precluded trom 
appointing a guardian, by the cir- 
cumstance of the infant having by 
deed appointed one for himself. 
Curtis v. Rippon, 4 Madd. (cu.) 
462. 


-_- 


HABEAS CORPUS. 


- The Court are not bound as 
of course, and without any cause 
shown, to grant the Writ of Habeas 
Corpus at common law in the first 
instancee Hobhouse’s case, 3 B. 

& A. (Kk. B.) 420. 

And. see Wilmot’s opinion and 
judgment, 81. 87, 88; R. v. Shie- 
ver, 2 Burr. 765.5; Spanish Saiior’s 
case, 2 Bl. Rep. 1323. 

Semble, overruling R. v. Flower, 

T. R. 324. 

2. Where it did not appear that 
the party was under any personal 
restraint, but being ‘extremely ill 
was denied access by the husband 





to the parties applying, whom, 1t 


Sey a 


INDICTMENT. 


was alleged, she was desirous o 


for redress. FR. v. Middleton, | 
Ch. (k. B.) 654... 

And vide infra, 
fA.] 2. 


HEIR.—See Devise, 15. 





HERITABLE BOND. 
See Mortcace, [A.] 3. — 


J ETTISON. 


See Inatinance. [B.] 3.. 





INDICTMENT. 


And see AUTRE FOIS ACQUIT. | 


In an indictment for an as- 
Re held that it was not necessary 
that the addition of the party, as 
‘the younger,” on whom the as- 
sault had been committed, should 
be given, although it appeared 
these were two persons, mother 
and daughter, of the same name, 
and that in fact it was committed 
R. vy. Peace, 3 B. 


on the latter. 
& A. (Kk. B.) 579. 


2. Where mail bags were taken 
from the horse during the momen- 


(1820.) 


lrefusal. | 


INDICTMENT. 461 


f\ tary - absence of the person em- 
consulting in order to the execu- 


tion of a power of disposing of|j 
her separate property ; the Court 
held, that there being no illegal 
restraint, they could not grant the 
writ. ‘The rule was drawn up in 
tbe alternative to show cause why 
such persons should not have ac- 
cess, but the court thought that it 
had no power to grant such a rule; 
if it was clear that the wife was 
prevented from making such a dis- 
position of her property, a court 
of equity was the proper tribunal 


ployed to carry them, and who had 
just before received and fastened 
them on 3 held, to. be a taking from 
the possession within 52 Geo. 3, 
c. 143, § 3... R.-v. Robinson, 2 
Star. (xP) 485. 

3. On an) indictment for not 
obeying an order of justices to 
abate a nuisance under the Build- 
ing Act (14 Geo. 3, c. 78, § 40. 
50,). it appearing that the order 
bemg invalid, as made on a sub- 
ject matter not within the act, and 
so an objection appearing on the 
ijrecord; held, that the party was 


‘jentitled. to an acquittal without 
Iiuncttion 


waiting to move.in arrest of judg- 
ment. Semble, the objection cught 


_|not to be made until after proof of 


the order made, and defendant’s 
R. v. Hollis, 2 Star. 
i(s. P.) 536. 

4. Upon an indictment for con- 
spiring and unlawfully meeting for 
the purpose of exciting disaffection 
and discontent, &c. ; held, 1st, that 
evidence of the misconduct of the 
military and others, in the subse- 
quent dispersion of the meeting, 
was properly refused by the judge 
at the trial_as irrevelent, and ha- 
ving no bearing upon the intention 
and objects of the meeting, which 
must have existed before such dis- 
persion, particularly when the ver- 
jdict had narrowed the charge to 
an unlawful assembling for the 
purpose of exciting discontent, Kc. 
and not any actual or intended 
violence.  2dly, That it was com- 

petent to show as against one in- 

dividual, who, though a stranger 
except by political connexion, hac 
been invited to preside as chairman 
at the meeting ; that at a similar 
meeting in another placc, held for 
an object professedly similar, cer- 
tain resolutions had been proposed 
by that individual, it being in its na- 
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A62 INDICTMENT. 


ture a declaration of his sentiments 
and views on the particular sub- 
ject of such meetings and the to- 
pics there discussed ; and that a 
copy of those resolutions Gelivered 
by him to the witness at such pre- 
vious meeting, and corresponding 
with those which the witness heard 
read by him at the time from a 
written paper, were admissible as 
against him, without producing 
such original written paper. 3dly, 
‘That the previous conduct of a 
certain portion of the assembly in 
training, &c. and assaulting per- 
sons whonr they called spies, was 
competent evidence upon the gen- 
eral character and intention of their 
meeting, although the effect of it 
as to each particular defendant was 
a distinct matter for the considera- 
tion of the jury. 4thly, ‘That in 


a criminal case it is not necessary) 


to produce or account for banners 
bearing inscriptions, &c. publicly 
exhibited at such meetings, but 
parol proof of such matters, by 
eye witnesses, is perfectly admis- 
sible to show the general charac- 
ter and intention of the assembly. 
R v. Hunt and others, 3 B.& A. 


(Kk. B. } 566. z 


5 Where there were several/. 


counts in an indictment for a con- 
spiracy and riot, held that ‘evidence 
of offences on different days might 
be given. 2. v. Levy and others, 
2 Star. (nN. P.) 459. 

6. An indictment for conspiracy 
to'.defraud one “ W. of divers 
2oods,” held sufficiently certain, 
the case not being analogous tc an 
indictment for stealing the goods, 
but the conspiracy was the gist of 
the indictment, and it might not 
be possible to state it with greater 
certainty. 2. ve — , 1 Ch. 
(K. B.) 698. * 

The Court also refused to eall 
upon the prosecutor to deliver a 





(1820.) 


[particular of the transaction, to 





INDICTMENT. 


which he meant to apply his evi- 
dence. Ibid. 

7. Indictments against workmen 
for a conspiracy against their em- 
ployers, to prevent them from ta- 
king any apprentices, held to be 
sufficiently proved, by evidence of 
their having turned out from their 
employment, with intent to compel 
their masters to dismiss any one 
apprentice. &. v. Furguson and 
others, 2 Star. (N. P.) 489. 

8. Names of partners need not 
be stated in indictments for any 
feloriy or larcency of personal pro- 
perty belonging to any company, 
&c. 1G. 4, c. 102. | 

9. Where an indictment stands 
in the paper for trial, and is 
sought to be quashed by the pro- 
secutor in order t_ prefer another, 
the Court will under circumstances 
impose, besides the usual terms 
upon .the prosecutor, that he shall 
name the real prosecutor, and that 
the substituted indictment shall 
stand in the same situation. for 
trial as the first would have done. 
R. v. Glenn, 3 Bis & A. (kK. B.) 573. 

And see R. v. Webb, 1 Blackst. 
460. :287 Hey 
10. On a prosecution for a con- 
spiracy, it appearing that if the 
trial took place in the county where 
the indictment was preferred, it 
might possibly happen that persons 
might be summoned on the jury 
whose opinions might be tainted 
with very stronp prejudices, but 
whom it would not be competent 
for the defendants to challenge ; 
the Court allowed the certiorari to 
be granted, and a suggestion that 
a fair trial could not be had by a 
,ury of the original county to be 
entered, for the purpose of award- 
ing a venire into an adjoining 





county ; such suggesion need not 
state distinct facts, as the ground 
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INFANTS. 


of the inference, that a fair trial 
could not be had. There having 
been gross neglect in the defen- 
dants in making the application, 
the rule was granted only on ‘such 
terms as might insure a trial at the 
next assizes. RR. v. Hunt and 
others, 3B. & A. (x. B.) 444. © 


-—--eo- Ore bd 


INFAN TS. 


A.) Privy ILEGES AND PROTECTION IN 
EQUITY. 
'B. | MarwreNaNce——WHERE _DE- 
CREED. | | 
[C.] NecESsARIES FURNISBED To. 
And see Guarpian.—Lacacy [F.] 
Pracricr, (xq.) [O.] 5.” 


PRIVILEGES AND PROTECTION : IN 


EQUITY. 


1. An infant may abandon a bill : 


filed by his prochein amy, when 
he comes of age, but he cannot 
compel him to pay the costs unless 
it be established that the bill was 
improperly filed. Anonymous, 4 
—_ (cu.) 461. 
. Where a real estate devised 
a an infant is rendered liable to}: 
the payment of debts, on the insuf- 
ficiency of the personal estate; a 
sale cannot be directed until a re- 
port is made of such insufficiency.|* 


Birch v. Glover, 4 Madd. (cH)}, - 


376. 

3. Where the bill ee that one 
of the defendants was out ‘of the 
jurisdiction, a fact admitted by the 
defendants, but some of them were 
infants, the Court said it could not 
act upon the admission of infants. 
Wilkinson v. Beal, 4 a. (cx) 
408. 

4. 'The Courf*will not permit the 
next friend of an infant, who has 
hitherto conducted the suit; to with- 





(1820.), 





463 
draw himself and ‘substitute an- 
other without referring it to the 
Master...‘ Melling v. Melling, 4. 


Madd. (cH.) 261. 
5. Persons nominated in the will 


INFANTS. 


senting to undertake the guardian- 
ship; the Court made the order, 


\dispensing» with the reference. 


Chatteris v. Young, 1 Jac. & W. 
(cm) 106. 

6. Semble, an infant cannot come 
into a court of equity on any oc- 
casion or pretence of adverse title ; 
the Court allowed a demurrer to a 


jbill for a discovery, by an infant 


customary heir, where no sufficient 
case was made for its interference. 


(2%) 372. 


STB. Marnrewance—WHERE DE- 
‘CREED. 


. The Court may order main- 
Ae on petition without suit. 
Ex parte Myerscough, 1 Jac. & 
W. (cu.) 151. 

And see Ex parte Mountfort, 


15 Ves. 455. 


2. Wherever children born or to 
be. born, have a common interest 
in a fund, the income of the fund 
if necessary may be applied to their 
maintenance. Haley v. Bannister, 
4. Madd. (cx.) 280. _ 

3. A wife having a separate es~ 
tate, yet. being under no legal ob- 
ligation to maintain the children, 
the Court cannot take into consid- 

eration her separate estate : wher. 
it appeared that the husbarid “was 
not of ability, the Court ordere.! 
maintenance for the children out 
of.a fund in which they had an in- 
terest. lhid. 275. 


[C.] NEcESSARIES FURNISHED TO. 





In, an action brought against « 


executors and guardians, and con-. 


Baker v. Booker and others, 6 Pri. 
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father for necessaries supplied. to 
a miner, it is for the jury to say 
whether, under all the circum- 
starices, they could infer that the 
order was given by the assent and 
with the authority of the father. 
Baker vy. Kean, 2 Star. (Ne P.) 501. 


INFORMATION. 





INFORMATION. 


| A.] CRIMINAL INFORMATION— 
WHERE GRANTED. 

[ B.] For PENALTIES ONSTATUTES 
—EVIDENCE. 

[C.] PracTicE oF CourRT on. 


——— 


[A.] CrimINAL INFORMATIONS—|i 
WHERE GRANTED. 


1. Where the affidavits in sup- 
port of the application only stated 
suspicious circumstances, the Court 
refused to grant the rule unless the 
deponents could add their belief 
that the parties complained of act- 
ed from corrupt motives. ‘There 
must either be such circumstances 
as can by possibility lead but to 
one conclusion ; or if only sus- 
picious circumstances are stated, 
the apprehension and belief of the 
party so applying, that improper 
motives operated on the defen- 
dants. R. v. Williamson and an- 
other, 3 Bs & A. (kK. B.) 583. 

2. Where the ground of com- 
plaint against a surveyor of a high- 
road was, that he had applied mo- 
ney lavishly without the previous|? 


consent of a certain number of the! 


trustees, as was required by the 
provisions of the act, but no corrupt 
motive appeared ; the Court held, 
that however he might be answera 

ble for the money; as haying ex- 
pended it without lawful authority, 
it could not be a foundation for a 
criminal accusation, and refused the 
information. 2. v. FriargieCh 

(K. Be) 702. 


<unbiidin 


(1828. 









INFORMATION. 


3. On an application to the court 
of Kings’s Bench for a criminal in- 
formation against. a magistrate, for 
misconductin the discharge of his 
duty, the question has always been. 
not whether the act done might | 
upon full and mature investigation 
be found strictly right, but from 


|what motive it had proceeded, whe- 


ther from dishonest and corrupt 
motives (under which fear-and fa- 
|vour may be generally included,) 
or from mistake or error; in the 
former case alone: they have be- 
come the objects of punishment. 
Where therefore a. justice, on be- 
ing called upon to act in a matter 


Jarising in_a part of the county in 


which he did not reside and for 
which he had never acted, declined 
interfering, out .of delicacy to ie 
brother justices, who appeare 

be connected with the subject of 
complaint, but such refusal was 
made after consulting with another 
justice of the county, and even ac- 
companied with a declaration of 
his readiness to investigate the 
charges if so directed by the Court 
‘\of King’s Bench, the Court refus- 
ed the rule ; int the application 
having been made by the same at- 
torney who had addressed himself 
to the magistrate in language un- 
becoming and of.a threatening im- 
port, directed the costs of the rule 
to be paid by him. 2. v. Borron, 
3 B.& A. (x. B.) 432. 


4, Where a corporate body are 
assembled for a special purpose as 
the election of mayor, they have 

no right, without the assent of the 
presiding officer, to go into other 
business previously to that. for 
which they are s ecially met be- 
ing disposed of, and which may 
have the effect of preventing the 
election altogether. But where it 
appeared that the parties, claiming 
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to exercise such right, might have 
reasonable ground for supposing 
that they had the right, the Court 
refused a criminal information. 2. 
v. Parkyns and others, 3 B. & A. 
(K. B.) 668. — 

_ And see Machell v. Nevinson, 2 
Ld. Raym. 1355; and 11 East, 
84; Oldknow v. Wainwright, 2 
Burr. 1020; R. ve Mayor of Car- 
lisle, 1 Str. 385. 


INFORMATION. 


[B.] For PENALTIES ON STA- 
TUTES—EVIDENCE. 


1. On an information for penal- 
ties under 11 & 12 Wm. 3, c. 10, 
s- 2, for having prohibited silk 
goods found in defendant’s posses- 
sion, the only evidence being that 
the articles were seen by the wit- 
nesses (not officers) in his posses- 
sion; held. that it was sufficient 
evidence of finding upon him to 
fix him with the penalty under this 
statute. Semble, the word “ find- 
ing,’ being used in the Act dis- 
tinct from “ seizing,’ means “ dis- 
covered” in the possession of the 
party charged. Attorney-General 
v. Delano, 6 Pri. (Ex.) 383. 

2. Where the master of a home- 
ward bound vessel, coming up the 
Thames, was proved to have hired 
a boat and two men (accompamied 
by one of his own crew) to fetch 
and take to W. certain boxes of 
British and foreign glass, which he 
described as then being on the sand 
at £. within low water-mark, and 
where it was accordingly found, 
but was seized by the officers whilst 
in the boat proceeding to W.; on 
an information charging him in the 
first count with unshipping foreign 
glass without paymentof the duty, 
and in the third count with being 
concerned in unshipping British 
glass which had -been shipped for 
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try and shipping for the purpose 
of obtaining the drawback, held 
that those facts, aided by the re- 
cord of condemnation, were suffi- 
cient evidence to warrant the find- 
ing a verdict on both counts, and 
for separate penalties; and that it 
was not necessary on the’ latter 
count to prove that the glass had 
been shipped for exportation, and 
the drawback allowed., Attorney- 
General v. Towns, 6 Pri. (2£x.) 
198. 


[C.} PracTice oF COURTS ON. 


1. To entitle a defendant to have 
the recognizance of bail discharged 
on a common appearance being en- 
tered, the Attorney-General not 
having proceeded to trial in due 
time pursuant to notice, it is neces~- 
sary that three clear terms should 
have elapsed since the time for 
which notice of trial has been given. 
Where therefore the plea had been 
filed of Hilary Term, and notice of 
trial given for the sittings after 
Hilary ‘Term, held that the defen- 
dant was not entitled to move until 
after Michaelmas Term. Attornev* 
General v. Beare, 6 Pri. (Ex.) 83. 

Quere, Uf, where the defendant 
has put im his answer, and the At- 
torney-General has not replied or 
otherwise proceeded, the Court 
will make an order that the defen- 
dant go without day, the defendant 


or given any notice of the intended 
application. Attorney-General: v. 
Eyton, 6 Pri. (Ex.) 85. 

2. ‘here is no dismissal in the 
case of an information by the 
Crown: the decree is in point of 
words of form, “‘ that defendant go 
without day.” Attorney-General 
v. Hoseason, 6 Pri. (ex.) 321. 

3. At is not competent for a pri- 
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not having demanded a replication, 


\vate individual to apply for a crim 
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nal information: such a motion 
can only be made by the law off- 
cers of the crown, or by a barrister. 
R. v. Justices of Lancaster, 1 Ch. 
(x. B ) 602. 


INJUNCTION. 


INJUNCTION. 


| A.] WHERE GRANTED—REFUSED. 
| B.| Erreor of. 


(C.|] GrounDs OF CONTINUING—DIS- 
SOLVING==REVIVING. 


- 


| A.] WHERE GRANTED—REFUSED. 
And see AGENT, 1.—PRAcTIGE 


(eq) [A.] 1, 2. 


i. Where the answer admitted 
the agreement upon which the equi- 
ty was founded, but alleged a dif- 
ferent intention, the Court held that 
as no evidence could be received 
to contradict the written agreement, 
the answer could not be evidence 
for the defendant beyond, what 
other testimony might, ‘and _there- 
fore granted the injunction prayed. 
¥ v. Birch, 4 Madd. (cx.) 255. 

- Where the wife had a power 
of  ccetnenal but it did not ap- 
pear that she had given any in- 
structions to have the deed prepar- 


ed, the Court refused to grant an 


injunction to prevent the husband 
from denying access to persons 
who had taken upon themselves to 
prepare it for her signature. Mid- 
dieton v. Middleton, 1- Jac. & W. 
(cH.) 94. 

Quere, If under any circum- 
stances such an injunction would 
be granted. If a person be fraudu- 
lently prevented from doing an act, 
the Court will consider it as if that 
act had been done. Jdid. ; and see 
Lord Waltham’s case, in Luttrell v. 
Olmius, 11 Ves. 638. 


3. Upon an eres that de- 
fendant shall. write and comipose 


(1820.) 








INJUNCTION. 


reports of cases in the Exchequer, 

to be published by the plaintiffs, 
the Court held, that having no 
power to compel the defendant to 
{write reports, they could not en- 
force the execution of such an 
agreement, nor indirectly do so by 
restraining him from writing for 
other persons: the remedy, if any, 
was at law. Clarke v. Price, 2 
Wils, (cu.) 157. 

And see Morris v- Colman, 18 
Ves. 437. 

4, Upon a dissolution of partner- 
ship, under an agreement that one 
should take the whole on payment 
to the other of half the value of the 
partnership property; held, that 
the former could only have an ac- 
count for the purpose of ascertain- 
ing what was due to him under the 
agreement for dissolution, and not 
an injunction to restrain him from 
collecting debts, &c. and particu- 
larly from pulling down buildings ; 
it is not that every case wherein 
much inconvenience and even loss 
may be suffered in consequence of 
the acts sought to be restrained, is 
therefore in the nature of waste. 
Cofton v. Horner, 5 Pri. (Ex.) 537. 


[B.] Errect or. 


Plaintiff having brought an action 
against defendant on a policy of 
assurance, -and filed a bill in Chan- 
cery for discovery ; the latter also 
filed his bill (ascribing fraud) and 
obtained an injunctian in the Court 
of Exchequer; the plaintiff after- 
wards moved for a commission to 
examine witnesses abroad, but held 
that the commission must be con- 
sidered as a step in the proceedings 
at law, and as such was restrained 
by the injunction. And that no 
application to the Court of Exche- 
quer was necessary, as this Court 
will on motion take notice of pro- 








INJUNCTION. 


ceedings there. Novaes v. Dorrien, 
4 Madd. (cu.) 362. 


[ C.] GROUNDS OF CONTINUING—DIS- 
SOLVING——REVIVING. 


‘ 

1. An injunction having been 
granted on the filing an information 
by the Attorney-General, at the 
relation of a private individual, for 
purpresture in the River Thames, 
in an attempt to erect wharfs and 
embank parts of the soil between 
high and low water-mark ; and an 
indictment pending for the nui- 
sance, and the Solicitor-General, 
on reference to him by the Chan- 
cellor, expressing his opinion that 
it was a case in which the Attor- 
ney-General was not merely a no- 
minal party, but that the relator 
was entitled to his assistance for 
the prevention of the embankment ; 
the Court refused to dissolve the 
injunction until the indictment was 
tried, notwithstanding there were 
affidavits alleging that the acts 
complained of would be beneficial 
to the public navigation of the 
river. Attérney-General vy. John- 
son, 2 Wils. (cH.) 87. 

The jurisdiction of the Court to 
prevent a nuisance may be exer- 
cised, whatever may be the title to 
the soil between high and low wa- 
ter-mark, whether it be in the 
Crown or in the city of London, 
or any one deriving title from any 
one having power to grant; in 
neither case can it be used as a 
nuisance to the king’s. subjects. 
Ibid. 101. 

Semble, to authorize the Crown 
to do an act rightly and properly, 
which if improperly done would be 
a nuisance, the law requires some 
previous inquiry to be made by a 
writ of ad quod damnum. Ibid. 103. 
And see Attorney-General v:. 


(1820.) 
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Cleaver, 18 Ves. 211; Hind vy. 
Manfield, Noy. 103. 

2. Where an injunction would 
prevent the trial taking place before 
the next seal, the Court appointed 
a day, during the petitions, for 
showing cause against the motion 
to dissolve the injunction. Fielding 
v. Capes, 4 Madd. (cu.) 393. 

And see Rees v. Dixon, 2 Id. 
258. 

3. Where after an injunction ob- 
tained, the plaintiff gave a cogiovit 
in the action, and an undert king 
in writing to withdraw his bil’, and 
consent to the injuriction being dis- 
solved with costs, but afterwards 
refused, and so-long as the injunc- 
tion continued the cogn@vit was an 
imoperative instrument, the Court 
refused to dismiss the bill, but no- 
tice having been given of the ito- 
tion, it would relieve by dissolving 
the injunction, Norway v. Ede, 6 
Pri. (Ex.) 156, 

4. A party cannot move to re- 
vive an injunction upon the report 
of impertinence, but that can only 


INN-KEEPER, 


be done on a report of the insuffi- — 


ciency of the answer. Dansey v- 
Browne, 4 Madd. (¢H.) 237. , 


—_——-—_ 


INN-KEEPER. 


A person keeping a tavern and 
coffee-house in London, providing 
lodging and entertainment for all 
persons applving, is substantially 
an inn-keeper, and under all the 
obligations to which'those persons 
are liable: he has therefore a lien 
on the goods of his. guést for the 
payment of his bill. It is not ne- 
cessary to constitute an inn that 
there should be stables annexed 
to it, or that it should be frequent- 





ed by wagons or stage-coaches. 
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INSOLVENT. 


Thompson v. Lacy, 3 B. & A. (x. 
B.) 283. 


And see Six Carpenters’ case, 8 
Coke, 290. 


INQUEST, 


INQUISITION. 
See Extent, [C.] 


See CoRONER. 





INSOLVENT. 
And see Evipence [A.] 1. 


1. Where the omission by an in- 
solvent tosnsert a debt in his sche- 


dule was by the direction and con- 


sent of the creditor, held that the 
latter could not afterwards claim it, 
on the ground of its not being in- 
serted in the schedule. Semédle, to 
prove such discharge it is not ne- 
cessary to produce the certificate of 
discharge, but a copy of the ori. 
ginal discharge from the book kept 
for that purpose in the Insolvent 
Court, signed in the name of the 
proper officer (by his acting clerk, ) 
and having the seal of office affixed 
to it, is a sufficient compliance with 
the 24th section 55 Geo. 3. c. 102, 
and may be given in evidence, un- 
der the general issue, without plead- 
ing it specially. Carpenter v. 
White, 3 Moore (c. P.) 231. 

2. A discharge under the insol- 
vent act is no bar to an action of 
trespass for mesne profits, although 
accruing betore such discharge, it 
being only a claim for *damages 
which co not constitutea debt until 
judgment for them has been ob- 
tained. Lioydv. Peel, 3B. & A. 
(K. B.) 408. 

8. he Court of Comnién Pleas 
ordered interrogatories to be filed 


(4820.) 





INSURANCE, 


with the secondary, against a pri- 
soner, before he might be admitted 
to take the benefit of 33 Geo. 3, c. 
5, § 5, and that the prisoner should 
be examined on them before him. 
Arnold v. Edwards, 8 Moore (c. 
P.) 317. 

4.. ‘he Court allowed a prisoner 
in execution, who had been dis- 
charged under the Lord’s Act a 
twelvemonth since, to be re-taken, 
upon an affidavit that the plaintiff 
had never been served with any 
notice, and there being grounds for 
suspecting the truth of the affidavit 
of service originally made, and the 
party making it not being to be 
found. Gillan v. Bartlett, 1 Ch. 
(K. r.) 740. 

But see the new act, 1 Geo. 4, 
c. 119. . 

5. In the Exchequer applications 
for the discharge of insolvent debt- 
ors can only be made at the rising 
of the Court. Jem. 5 Pri. (2x.) 
648. 

6. Insolvents seeking their dis- 
charge under the Lord’s Act, may 
now be brought before a single 
judge ; and oaths may be taken. 1 
Geo. 4, c. 55. 

And see AssumpsiT [A.] 5. 


— 


INSURANCE. 


[A.] ConsrrRucTion OF POLICY—AL- 
TERATION—WHERE VACATED. 
[B.| Loss By p&xiLs—sTRANDING— 
JETTISON—WHERE ‘10TAL. 





[A.] CONSTRUCTION OF POLICY—AL- 
TERATION—-WHERE VACATED. 


\ 


1. Upon a policy “ at and from 
the port of, C.” it appeared from 
the correspondence that the captain 
and agents, in consequence of great 
and unexpected delay, had taken 





upon themselves to alter the des- 





INSURANCE. 


tination of the ship, notice of 
which was communicated to their 
employers for the purpose of guid- 
ing them as to the insurances which 
might be deemed necessary, and in 
which alteration they acquiesced, 
but from a change of circumstances 
it afterwards became advisable to 
prosecute the original voyage, dur- 
ing which the loss accruéd; yet 
held, that such a change of inten- 
tion by persons authorized, evi- 
denced by such circumstances of 
determination and acquiescence, 
was an abandonment of the voyage, 
and the underwriters thereby dis- 
charged. Tusker v. Cunninghame 
and others, 1 Bligh (P.) 87. 

And see Lambert v. Liddiard, 5 
Taunt. 480; Driscole v. Bovill, 1 
B. & P. 313. 

2.-Where a ship is insured at 
and from a given port, the probable 
continuance of the ship in that port 
is in the contemplation of the par- 
ties to the contract ; but if the in- 
tention be changed by persons au- 
thorized, and the ship. is delayed 
for the purpose of altering the voy- 
age and cargo, the underwriters 
would run an additional risk if the 
contract were not affected by such 
a change’ of intention. Ibid. 

3. Upon a policy from New 
South Wales ta India and thence 
to England, with an express stipu- 
lation that if the ship were lost 
previous to her loading in India, a 
settlement should be made as fora 
full homeward freight; the ship 
performed the first voyage and 
earned freight, but was lost in In- 
dia before sailing on: the home- 
ward voyage; held, that the de- 
fendant was entitled’ to have the 
freight'so received deducted from 
the full homeward freight. Robert- 
son v. Majoribanks, 2 Stars(n. P-) 


573-6 


(1820.) 
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A communication to one undeér- 
writer is a communication to all 
for their benefit, but not to charge 
them. bid. 3 

4. On a policy, with liberty “ to 
sell, barter, exchange, load, unload, 
and re-load goods at any or all 
ports. and places ;” it appeared 
that, after being subscribed, the 
words “ and trade,’ were inter- 
lined ; the alteration was consented 
to by some .of the underwriters, 
but objected to by the defendant 
amongst some others: In an action 
against defendant, it was objected, 
that the alteration had avoided the 
policy, but the Court held, that the 
risk remaining as it stood before 
the alteration, the writing imma- 
terial words did not vacate it; 
and the jury found that the altera- 
tion was not material, the substance 
of the policy being that the insured 
were to go and trade; and the 
plaintiff might have declared on 
the policy as it originally stood, 
and yet have fallen into no vari- 
ance. Sanderson y. Symonds, 1 
B. & B. (c. p.) 426. 

And see Master v. Millar, 4 'V. 
R.. 320; Campbell v. Christie, 2 
Star. (n. Pp. c.) 64; and Farle v- 
Christie, 7 ‘Taunt. 416. 


'B.| Loss py PERILS—srranDING— 
JETTISON—WHERE TOTAL. 


1. Where the seams of the ves- 
sel were opened by the heat of the 
climate whilst lying in harbour, and 
the water let in, by which the car- 
go consisting of sugars was da- 
maged, but when the vessel arrived 
home the timbers had swollen, and 
the ship thereby become perfectly 
sound and able to take another 
voyage ; held, that it was not a loss 
by perils of the sea. And the Court 
refused a new trial, on account of 





ithe absence of a witness who might 
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have proved that the sugars were 
damaged by the leaking previous 
to the vessel’s leaving the harbours 
Emslie v. Wildman, 2 Moore (c-P-) 
179. 

2. Where the ship in its progress 
up the harbour (of Cork,) under 
the conduct of a pilot, twice took 
ground from shallowness of water, 
until again floated by the tide ; and 
afterwards, upon being moored in 
the usual way at the quay, again 
took the ground on the ebb of the 
tide, made a lust,-and lay on her 
broadside for two whole tides, by 
which the vessel and cargo were 
much injured ; held, that as the 
event happened in the ordinary 
course of navigation it could not 
be deemed a stranding, and one of 
the perils provided against by the 
policy. Hearne v. Edmonds, 1 B. 
& B. (c. vp.) 388. 

And see Ji‘ Dougle v. Royal Ex. 
Assuranee, 4 Camb. 285. 


3. Where it appeared that at the 
instant of the ship being captured 
certain dollars’ were thrown over- 
board, to prevent their falling into 
the hands of the enemy ; held, that 
it was a loss by jettison, for which 
the underwriters were liable; as 
also within the meaning of the 
words of the policy, “ all other 
losses and misfortunes.” By jetti- 
son, in a policy of insurance, seems 
to be meant any casting overboard, 
ex gusta, causéd. Butler v. Wild- 
man, 3 B. & A. (x. B.) 398. 


And although the declaration 
did not state in terms that such 
throwing overboard was necessary 
to be done, yet where from the 
whole statement of the facts it must 
be so understood, 


that the declaration was sufficient, 
and that at any rate such amobjec- 


(1820,) 


the Court held? 


113 Ves.. 397 ; ; Coop 





INTEREST. 


cial and not general demurrer. 
Lbid. | 
And see Cullen v. Butler; Mich. 
T. 1820, not yet reported; Eme- 
rigon, c. 12, § 17. 40; x auth, C. 
1, § 2. es . 
4. Upon a survey 1 fade of the 
ship, after encountering great pe- 
rils, it was found that shé could not 
be repaired but at a great expense, 
exceeding that of a total loss, upon - 
which the captain sold her on ac- 
count of the underwriters ; held, 
that in such cases the question was, 
not whether by possibility, if a dif- 
ferent line. of conduct had” been 
pursued, the ship might not even- 
tually have been saved, but whe- 
ther exercising the best discretion 
he could upon the subject matter, 
he was not justified in abandoning 
the ship without entering into a — 
nice and minute calculation. 2o- 
bertson v. Caruthers, 2 Star. (N. P.) 
571. 





INTEREST. 


And see ApMINIsTRATION, [ B.] 5— 
AcrEnT, 5.—ExecurTor, [ B.] 1. 
Error, 2, 3, 4, 5. 


1. An accounting party, as agent, 
trustee, receiver, or executor, not 
rendering accounts properly, must 
be charged with interest; where 
therefore the owners of a privateer 
agreeing, by the articles, to render 
accounts and distribute the pro- 
ceeds amongst the crew, neglected 
so to do, they were charged. with 
interest on the balances, and costs. 
Pearse v. Green, Sac. & W. (cx.) 
135. 

And see Hardwicke v. Vernon, 
14 Ves. 500; and Good v. Blewitt, 
. 197; and 19 





tion could only prevail upon spe- 


Ves. 236. 








JUDGMENT. 


. Where the decretal order di-, 
ma interest to be computed on: 
a sum. which partly consisted of 
interest on a bond, the Court or- 
dered it to be. rectified. Turner v. 
Turner, 1 Jac. & W. (c. u.) 47. 

And see Creuze vy. Hunter, 2 
Ves. jun. 157. 

3. A judge may give interest, 
although it is in the nature of. da- 
mages, where it is a matter of mere 
computation. So a Court of com- 
mon law may assess damages upon 
a count for interest, by a reference 
to the Master. without the inter- 
vention of a jury. LEyrev. Bank 
of England, cited in 1 Buck (3. c.)Ii 


419, (n) (g-) 
INVENTORY. 


See ADMINISTRATION. 


JUDGMENT. 


Where the debtor being entitled’ 
to’a reversionary estate, which he 
had mortgaged, entered into an 
agreement for the sale of it prior 
to any judgment being signed, and 
the purchase being afterwards com- 
pleted, he took back a term in the 
same premises, by way of. mort- 
gage, for part of the purchase-mo. 
ney, which term he subsequently 
assigned to the defendant, but the 
defendant had no notice of the 
judgment until after the agreement 
was carried into effect ; helds that 
notwithstanding the judgment, the 
debtor could well assign his legal 
term. A judgment is, at law no 
lien upon a legal term, and. where 
the interest of the debtor i is legal a 
judgment is no lien in equity. And 
with respect to the effect of the 
judgment on the original agree- 
ment for the purchase of the rever- 


(1820.) 
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-held, that the assignee for valuable 
‘consideration, without notice be- 
fore it was paid, would hold the 
equitable interest of the defendant 
discharged of the claim of the 
judgment creditor. Forth v. Duke 
of Norfolk, 4 Madd. (cu) 503. 

2. So long as the debtor has the 
whole beneficial interest in the 
hands of his trustees, a judgment- 
creditor has at law _ execution 
against the equitable freehold of 
his debtor, but if,the debtor has 
only a partial interest in such es- . 
tate there can be no execution at 
law; but the creditor may claim 
in a court of eqhity the same satis- 
faction of his judgment to be made 
out of the. equitable estate, as he 
might have had at law if it were 
legal. Forth v. Duke of Norfolk, 
4 Madd. (c. x.) 503. 


JUSTICES. 


a 


JUSTICES. 


And see eee 
BEL, 6.— MANnpDAM! 
PASS, 6.—WAaAGES. ~ 


»[A.] 4 ae] I - 
A, 5.— TF REs- 


1 Where the warrant of distress 
for levying poor-rates had been 
signed by a justice in one of the 
Cinque Ports, who had taken the 
oaths under a dedimus potestatem,: 
but had omitted to deliver the cer- 
tificate, or take any oath ata gene- 
ral sessions, pursuant to the a 
sions of 51 Geo. 3, & 36,s. 3; the 
Court held, that in 2 Nata those 
restraining clauses they were to be 
deemed only prohibitory upon the 
justice, and penal upon-any party 
acting without having complied 
with such provisions, but that 
acts“lone by him in a judicial cha- 
racter were not thereby rendered 
invalid. Margate Pier Co. v. Han- 





sionary equitable interest,the Court 


nam, 3 B. & A. (x. B.) 266. 
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2. Where, upon an order of filia- 
tion, regularly made, the party 
was committed by the magistrate, 
for not obeying it, “ until he should 
pay the sum due and legal accus- 
tomed fees, or until he should be 
otherwise delivered by the due 
course of law; held, that the war- 
rant was illegal. Under,the 49 
Geo. 3, c. 68, the justice has. only 
power to commit for. three months 
unless the money be sooner paid 5 
the party has thereby the option ei- 


ther of paying the money or of 


staying three months in prison, and 
being altogether discharged from 


the payment. Robson v. Spearman, 


3 B. & A. (K. B.) 493. 


(1820.) LANDLORD AND TENANT. 


clusion..of .the children of two 
deceased sisters. Brandon v. Bran- 
don, 2 Wils. (cu.) 14, overruling, 
Phillips v.. Garth, 3 Bro. C. C. 64. 

And see Marsh'v. Marsh, t Bro- 
C. C. 293; Smith v. Campbell, 
Cooper, C. C. 275 ; Sas Garrick ve 
Lord Camden, 14 Ves. 972. 


ee a 
A A TR 


LANDLORD AND TENANT. 


And see Covenant-—Distress-— 
Esyzerment, [B. 2, 3.] [D. 2.|— 
LanD-TAX—LEASES— SEQUESTRA- 
TION, 4 2.—SHERIFF, 10, 11, 12. 


1. Where the officer, executing 
an extent, continued m possession 


It is no objection to the noticejof the premises for a long period, 


that it is therein stated to be an ac- 


the Court refused to interfere by 


tion against the magistrate alone,|ordering the rent accruing subse- 


or that it was. brought for the said 
imprisonment.and sum of money ; 


quently to the seizure to be paid 
out of the proceeds. The only 


the declaration being for assault,/remedy was by an action of use 


battery, and false imprisonment, 
the only effect of such a notice 


and occupation against the tenant, 
or a special action on the case 


would be to prevent the plaintiff atjagainst the officer for _wrongfully 
the trial from giving evidence of a|continuing on the premises. 2. v. 


battery.  Jbid. 495. 


3. Justices having exclusive juris- 


Hill, 6 Pri. (Ex.) 119. 
2. ‘Tenants holding over after 


diction for any place, &c. not being determination of their tenancy, by 
a county, now have power to:com- notice or otherwise, are now re- 
mit to the county gaol, and to bind|quired to find bail for appearance 
over for appearance at the county to the action if ordered by the 
sessions Or assizes ; expenses to be Court ; to enter into a rule to give 


borne by and raised. within the ex- 
clusive jurisdiction. 
e. 14. 


KIN, NEXT OF. 


1. Where, by a settlement, cer- 


tain trust-moneys were directed on|to give € 


a certain event to be divided amon 
the “nearest and next ofmkin 
of the wife; held, 


60 Geo. 3,)the trial ; 


judgment of the term preceding 
and to enter into recog- 
nizances, with sureties to pay the 
costs and damages recovered by 
the plaintiff ; production of the con- 
sent, rule, and undertaking to be 
sufficient evidence of lease, entry, 
and ousters Plaintiff to be allowed 
ence of mesne profits, 
and to recover the same. The 
judge may order judgment to be 





that the sur-|staid until the fifth day of the en- 





viving brother was entitled in ex-!suing — on party giving recog- 
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LAND-TAX. 


nizance, conditioned not to com- 
mit waste, &c. which recognizance 
to be discharged by a writ of error 
brought, &c. 1 Geo. 4, c. 57. 


LAND-TAX. 


1. Where the tenant under. a 
lease which was silent as to the 
payment of the land-tax, at first 
claimed to deduct it, but afterwards 
acquiesced in paying the whole 


rent without deducting or claiming: 


to deduct the tax in dispute ; held, 
that he could not afterwards reco- 
ver it back as an involuntary pay- 
ment. Spragg v. Hammond, 2B. 
& B. (c. Ps) 59. 


And see Marriott v. Hampton, 
7 'T. Rep. 269; Denby v. Moore, 
1B. & A. 123; Andrew v. Han- 
cock, 1 B. & B. 37; and 3 Moore, 
278; and Stubbs v. Parsons, 3 Bs 
& A. 516; infra. 


2. Where the plea, in bar to a 
cognizance for distress for rent, 
only stated “ that divers sums had 
been duly assessed upon the pre- 
mises for land-tax,” without stating 
what those sums were, or in res- 
pect of what periods they were as- 
sessed, held bad, as not showing 
that the sum claimed to be deduct- 
ed was that proportion of the sum 
paid, which, in respect of the rent 
reserved, the landlord ought to 
bear. Semble, the effect of 38 Geo. 
3,c. 5,s- 17, is, that a payment to 
the land-tax can’only be deducted 
out of the rent which has then ac- 
crued, or is then accruing due. 
Stubbs v« Parsons, 3 B. & A. (kK. 
B.) 586. 


And vide supra. 


(1820.) 


LEASE, AT3 
LEASE. 


And see Powrr,[B.] 1.—-VENDER 
and Purcuassr, [ A.] 3. 


1. A lease obtained by fraud and 
imposition from a person in a state 
of intoxication, is void. Butler v. 
Mulvihill, 1 Bligh (.) 137. 

2. Where there is no clause 
making bankruptcy a determination 
of the lease, the assignees are en- 
‘titled to take it; where therefore 
it had been deposited bv the lessee 
as a security, the Court upon peti- 


‘tion made the usual order of sale, 





notwithstanding a proviso for re- 
entry in case of assignment, with- 
out license in writing of the lessor 
first obtained. Ex parte Sherman, 
1 Buck (8. c.) 462. 

3. Where it appeared that a room 
had formerly been occupied as a 
part of the premises demised to the 
plaintiff, ‘* with all room chambers 
and appurtenances thereto belong- 
ing ;” held, that as it had been di- 
vided off by a partition several 
years before, and did not belonz to 


ithe premises at the time of the de- 


mise, it did not pass. Kersi/che v. 
White, 2 Star. (N. P.) 508. 

4. Where a tenant for life, with 
a leasing power, let the estates un- 
der parol agreements, reserving the 
rents half-yearly ; held, that they 
were apportionable under 11 Geo. 
2,c. 10, s. 15. Ex parte Smith, 1 
Swanst. (cH.) 337. 


And see Clarkson v. Earl of 
Scarborough, cited zbzd. 354. 


The whole doctrine of appor- 
tionment is fully discussed, and the 
authorities stated at length, in the 
notes to the principal case, by the 
learned reporter, (q- v.) 

5. Upon the question, whether 
the power has been so far executed 
jas to constitute a title in the lessee 
3P | 
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to relief, and so far binding upon 
the remamder-man? Semble, two 
circumstances must concur: the 
agreement for the lease must be in 
writing, and the lessee must sus- 
tain the character of purchaser. 


LEASE. 


(1820.) 
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rent, calculated on the value of the 
coppice, &c, and not of the timber ; 
the Court held, by reference to the 
former lease, the fine paid, the 
agreement of the reservation with 
the terms of the statute (clearly ap- 


The principle of exempting parol |plyimg only to coppice and under- 


agreements, in part executed, from 
the operation of the Statute of 
Frauds, being only applicable to 
the tenant for life, and not to the 
remainder-man, who has neither 
agreed nor acquiesced. Jbid. 357. 
notis. 

6. Where defendant originally 
entered into an agreement with his 
lessor, through whom the plaintiff 
claimed, for the lease of a farm for 
seventeen years, and the plaintiffs 
subsequently contracted for the sale 
of their interest in the premises, 
and the purchaser by an arrange- 
ment with defendant was let into 
possession, and subsequently leased 
them to another tenant, but becom- 


ing bankrupt, and the contract for 
sale going off, that tenant quitted | 
the premises ; held, that in the ab-, 


sence of any legal or valid surren- 
der of the defendant’s agreement 
(which amounted to a lease) or any 
recognition by the plaintiff of the 


substituted tenent, the original lia- 


bility of the defendant continued. 
Mathews vy. Sawell,2 Moore (c. P.) 
262. 

Sed vid.. Thomas v. Cook, 2 B. 
& A. 119. 

7. Where a lease of woods, &c. 
and all the trees, underwoods, &c. 
(excepted and reserved to the les- 
sors upon every fall i2 stadles of 
oak, &c. likely for timber, accord- 
ing to the statute, to be chosen and 
appointed in a specified manner, 
with a covenant to thateffect by the 
lessee,) was granted on the surren- 
der of a former lease, and payment 


woods,) that the subject matter of 
the new lease, was merely of the 
latter. kind, and dismissed the bill 
for an account of the timber trees 
felled bv the lessor. Herring v- 
Dean, &&c. St. Paul’s, 2 Wils. 
(cu.) Tf. 

And see Jefferson v. Bishop of 
Durham,1B & P. 105; Wither 
v. Dean, &c. of Winchester, 3 Mer. 
421; Liford’s case, 11 Co. 49 b. 
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[A.| PayaBLE ON CONTINGENCY--—~ 





te] 





riod of division. 





of a fine of a vear and quarter’s 


SURVIVORSHIP. 

er ABSOLUTE—VESTED- 

(C.| Spgcirio annurTy. 

D.] ApEMPTION oF. 

PE.] Wen cumunative—-IN SATIS 

FACTION OF DEBTS. 

To INFANTS. 

OutT OF WHAT FUNDS PAID=-—: 

WHERE CHARGED"ON LAND. 

[H.] PosrponeMENr—ABATEMENT— 
WHEN SUBJECT TO DEBTS. 

[I.] Dury. 

And see Devise, passim. TRUSTEE, 5. 








[A.] PayaBLe On CONTINGENCY 
ON SURVIVORSHIP. 


1. Where after a previous life 
estate a legacy is given to two or 
more, to be divided between them, 
or to the survivors or survivor of 
them, and there be no special in- 
tent to be found in the will, the 
rule is now settled that the survi- 
vorship is to be referred to the pe- 
But if there be 


‘no previous interest given in the 
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legacy, then the period of division 
is the death of the testator. Cripps 
v.Wolcott and others,4 Madd. (cn.) 
11. 

And see Stringer v. Phillips, 1 
Kiq. Cas. Abr. 292; Russell v. 
Long, 4 Ves. 551; Daniell v. Da- 


niell, 6 Ves, 297 ; Jenour v. Je-| 


nour, 10 Ves. 562; and Bindon v. 
Lord Suffolk, 1 P. Wms. 96; 1 
Bro. P. C. 189. 


2. Bequest of an annuity to tes- 


her death to be paid equally be- 
tween her surviving children, “ to: 
be paid during the lives of such 


(1820.) 
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was only entitled for life ; the word 
heirs being there used as synonym- 
ous with children, and importing 
that they were to take after her 
ijdeath. Crawford v. Trotter, 4 
Madd. (cH.) 361. 

3. Bequest of a legacy to J. //. 
R. to be paid at twenty-five, or at 
any time betwixt twenty-one and 
twenty-five, “ should my executors 
think proper so to do, and in case 
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‘the said J. H. &. should not receive 
tator’s daughter for life, and after) 


or dispose of it by will or other- 
iWwise,” then over; held, that the 
legacy became vested absolutely ; in 


‘the legatee ; and that the latter 


children of his said daughter, and part of the bequest could not sepa- 


the life of the survivor of them ; 


held, that the surviving children| 


were entitled as tenants in common, 
and that the latter words only de- 
scribed how long it was toast, but 
not the persons who were to par- 
ticipate in it; on the death cf ei- 
ther child, therefore, his personal 
representative was entitled to the 
share of suchchild. Jones v. Ran- 
dall, 1 Jac. & W. (cuH.) 100. 


{B.] ABsoLUTE—VESTED. 


A legacy of to MW. S. and 
in case of her death equally to be 
divided between her childrea; held, 
that JZ S. surviving the testator, 
took the legacy absolutely. Sade 
vy. Juilner, 4 Madd. (cu.) 144. 

And see Turner v. Moore, 6 
Ves. 5573 Gambridge v. Rout, 8 
Ves. 13; Webster v. Hale, 8 Yes. 
410; psy Ommaney v. Bevan, 18 
Ves. 191. 

2. Where several legacies were 
given ** to C. and to the heir of his 
body ;” to ‘1. to be secured to her 
and the heirs of her body; to 
‘* F. and to her issue;” to‘ S. and 
to her heirs (say children ;)” held, 
that these were all absolute lega- 
cies, except the last, and that S. 





27? | 


irate the devolution of the property 


from the property itself. Ross vy. 
Ross, 1 Jac. & W. (cH.) 154. 


4. Upona bequest of the interest 
and dividends to A. T. for her 
life, and after her decease the same 
to be equally divided amongst her 
three children, “* or such of them 
as shall be living at her decease ;”’ 
held that, by the event of all the 
children dying in the mother’s life- 


clause failed, and the primary ex- 
pression which gave vested inte- 
rests to the children took effect. 
Sturgess v. Pearson, 4 Madd. (cu.) 
4.11. 

And see Harrison vy. Foreman, 
5 Ves. 207. 

5. Bequest of Bank navy stock, 
and Imperial annuities in trust, to 
pay the dividends of the two for- 
mer to testatrix’s daughter and her 
husband for their respective lives, 
and after to be assigned and trans- 
ferred equally among their chil- 
dren (except an eldest son) share 
and share alike, at the age of 21 
years ; and as to the latter stock, 
in trust to accumulate until the ex- 
piration of the term of payment, 





and then to be divided in like man- 


time, the alternative branch of the. 
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ner, declaring thatthe same should 
be vested interests, and transfera- 
ble ; but directing that the share 
of a child dying under 21 years 
should go to his children, or if he 
died leaving no children, then to 
the surviving children; and in 
case of all dying under 21, then to 
such persons as the mother should 
appoint. Held that, by the adopt- 
ing such an indefinite expression, 
the testatrix evidently looked for- 
ward to events which might change 
the relative situation of the chil- 
dren, and did notemean to exclude 
any individual nomznatzm, but the 
person who should sustain the par- 
ticular excepted character; and 
that the provisions made for the 
shares of the children dyi ing under 
21, and the power of appointment! 
on failure of such children altoge- 
ther, negatived the vesting before 
that age; and further, that the se- 
cond son, who had become the 
eldest by the death of his eldest 
brother, before the timeof payment 
of the legacy, was excluded from 
sharing in either stock. Matthews 


v. Paul, 2 Wils. (cu.) 64. 


And see Chadwick v. Doleman, 
2 Vern. 528; Lord Teynham v. 

Vebb,2 Ves. 198; Hallv. Hewer, 
Aubi. 203 ; Lady Lincoln v. Pel- 
ham, 10 Vis. 166: and Bowles 
Bowles, Ybid. 177. 


[C.] SpeciFic ANNUITY. 


1. Upon a bequest of all testa- 
tor’s ready-money and bank-notes, 
in or about his residence at the 
time of his death, to his wife ; and 
a further specific bequest of his ex- 
chequer bills, stock, &c. to others ; 
it appeared, that having become in- 
sane for two years previous to his 
decease, those who managed his af- 
fairs had vested large sums of 


(1820.) 
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floating cash, in purchasing stock ; 
held that, as between legatees, pro- 
perty duly converted must be taken 
in the state and character in which 
it is found at the deg of the tes- 
tatcr. Browne v. Groombridge, 4 
Madd. (cu.) 495. 

The testator also gave specific 
funds, expressly charged with pay- 
ment of debts and legacies ; held, 
that the specific and not the residu- 
ary fund was liable. bid. 

A residuary bequest “ to all and 
every the children of his nephews 
and nieces lawful begotten,” held 
to include those born after the 
death of the testator’s widow, who 
was first entitled to a life-interest. 
Ibid. 

2. Bequest of a sum to trustees 
to lay out in a government annuity, 
to be paid to his brother half-year- 
ly, (testator having in his life-time 
made a corresponding allowance to 
his brother, and instructed his 
agent to continue it after his death, 
until his trustees had arranged for 
the payment of the annuity, who 
accordingly advanced a considera- 
ble sum ;) the trustees being pre- 
vented effecting the annuity by the 
absence of the party, and who, in 


the event, died before any purchase 
was made ; ; held, that his represen- 






V.|tatives were entitled to the princi- 


pal sum bequeathed and interest ; 
the advances to be considered as so 
much received by him on account 
of principal and interest. /admer 
v. Crawford, 2 Wils. (cH.) 79- 

And see Bayley v. Bishop, 9 
Ves. 6; Yates v. Compton, 2 P. W. 
308; and Sarnes v. Rowley, 3 
Ves. 305. 


[D.] Apemprion oF. 


1. Upon proof of an express de- 





claration by the testator, that a gift 
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in his life-time should be consider- 
ed as part satisfaction of a legacy ; 
the Court held it an ademption, al- 
though the codicil, by which the 
legacy was given, remained unex- 
ecuted at his death, the delay being 
accounted for. Sembdle, if the gift 
had been absolute, and the legacy 
only a qualified interest, an inten- 
tion to adeem might not have been 


implied. Theluson and others v. 
Woodford, 4 Madd. (cu.) 420. 


2. Where testatrix, by a codicil, 
»equeathed an arrear of interest on 
a mortgage then due, amounting to 
600/. ‘tas she computed the same;” 
and the Master found that the ar- 
rear at the time of making the co- 
dicil, and at the time of her death, 
amounted to the same sum, and 
that she had, after the making such 
codicil, received a_ considerable 
amount of interest, but it appeared 
by affidavit that she had applied it 
in discharge of the interest which 
accrued dye subsequently; the 
Court held, that this was admissi- 
ble as proof of the testatrix’s in- 
tention, and that the legatee was 
entitled to the arrear of interest 
which still remained due. Quere, 
if the testatrix had in fact received 
the interest due at the time of ma- 
king the codicil, if the legacy were 
adeemed? Graves v. Hughes, 4 
Madd. (cH.) 381. 


It also appeared that a further 
sum of 200/. had been paid to the 
testatrix, but that she had never 
after received more interest than 
would then have been due upon 
the mortgage debt reduced by that 
sum; the Court directed, that the 
Master, in calculating the amount 
of interest due, should not take that 
sum into the account, as paid in 
respect of interest of the principal. 
bid. 
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[E.] WHenx cumuLativE—in sA- 
TISFACTION OF DEBTS. 
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1. Testatrix left three testamen- 
tary papers, and giving by the first 
and third double legacies ; but the 
Court held, that the latter begin- 
ning with the same forms, appv int- 
ing the legatee her executrix by 
the same description, and giving 
the same legacies to the same per- 
sons as were the objects of the first 
instrument, the inference was irre- 
sistible, that the testatrix intended 
the last as a subtitution for the for- 
mer instrument, and that the lega- 
cies were not cumulative. Attor- 
ney-General v. Harley, 4 Madd. 
(CH.) 263. 


2. Where the testator by his 
marriage settlement covenanted for 
the payment of 1,000/. to his wife, 
if she survived him, within six 
months after his death, by his will 
gave her.a legacy of that amount, 
to be paid within three months af- 
ter his decease, and further gave 


all the residue of his property, after 
payment of debts, legacies, &c. ; 
the Court held, that the legacy 
was a performance of the covenant. 
Such a covenant for the provision 
of the wife by settlement, was not a 
debt in the sense of that word used 
by the testator in his will. Wathen v. 


Smith, 4 Madd. (cu.) 325. 


There are clearly cases of inten- 
tion ; but the intention to perform 
the covenant is to be presumed, 
unless there be special circum- 
stances to repel that presumption. 


Ibid. 


And see Garthshore v. Chalic, 
10 Ves. 1. Semble, questioning 
the authority of Haynes v. Alico, 1 
Bro. C. C. 129. 





her a life-estate in the interest of 
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(F.] To iInFANTs. 


Where upcn reference to the 
Master to compute how much 
stock should be set apart to answer 
the legacies given to parties, then 
infants ; but before any order made 
on that report, one of the legatees 
became of age, and petitioned for 
his legacy ; held, that the determi- 
nation of the infancy rendered the 
report nugatory as to that particu- 
Jar legatee, and that he was entitled 
to be paid his full legacy. Rock 
v. Hardman, 4 Madd. (cu.) 253. 


(G.] Our oF WHAT FUNDs PAY- 
ABLE—WHERE CHARGED ON 
LAND. 


1. Where testatrix, after seve- 
ral bequests of stock, and of a 
pecuniary legacy, gave all the rest 
and residue of her funded property, 
after payment of her just debits, 
legacies, &c. to plaintiff ; the Court 
held, that the funded property was 
the primary fund for payment of 
debts and legacies. Choat v. Yeats, 
4 Jac. & W. (cu.) 102. 


2. Where the testator gave all 
his real and personal estate to his 
wife for her life, blending them to- 
gether as one fund, for her use; 
and after her death, after certain 
pecuniary legacies paid, gave the 
rest and remainder of his real and 
personal estate to his nephews, 
plainly continuing to treat them as 
one fund; held, that such legacies 
were a charge on the real estate. 
Bench vy. Biles, 4 Madd. (cH.) 
187. 


And see Aubrey v. Middleton, 2 
and supra [C.] 1. 


Eq. Abr. 497; 


(1820. ) 
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[H.] PostrrponEMENT——ABATE- 
MENT—FORFEITURE—-WHEN 
SUBJECT TO DEBTS. 


1. Semble, a legatee cannot com- 
plain of the payment of simple con- 
tract debts before specialties, as a 
devastavit against the executor ; he 
has no right till all just claims 
against the estate are satisfied. 
Turner v. Turner, 1 Jac. & W. 
(cH.) 45. 

2. Unless a contrary intent ap- 
pear upon the will, the presump- 
tion is, that the testator considered 
that he had property sufficient to 
answer all his legacies, and has an 
equal intention that all should be 
equally paid : directing classes of 
legatees to be paid in succession, 
or at different times, is not alone 
sufficient to repel such presump- 
tion; where therefore the testator 
directed his executors, “ in the first 
place,” to pay all debts, funeral ex- 
penses, &c.; and, “in the next 
place,” to pay certain pecuniary le- 
gacies; and, “ afterwards,” to 
raise and set apart certain other le- 
gacies ; and after paying, raising, 
and setting apart the said debts, le- 
gacies and sums of money, gave 
certain other legacies out of the 
surplus: the assets proved insufh- 
cient to satisfy the debts and two 
classes of legacies ; and the Court 
held, that in the absence of any ex- 
pressed intention, that the first 
class of legatees should be paid in 
full to the prejudice of the next, 
they must abate equally. Beeston 
v. Booth, 4 Madd. (cu.) 161. 

And see Browne v. Allen, 1 
Vern. 31: Lewin v. Lewin, 2 Ves. 
415; and Blower v. Morrett, 2 
Ves. 420. 





3. Where life-estates were given, 
with a proviso, that the devisees 
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should not assign or otherwise 
charge or incumber the. estates so 
made to them, during their respec- 
tive lives, “* so as not to be entitled 
to the personal receipt, use and en- 
joyment thereof,” but that then the 
estate and interest of the party, so 
doing or attempting so to do, 
should from thenceforth cease and 
_ determine ; held first, that a power 
of attorney to a creditor to enable 
him to receive and pay himself and 
another creditor, out of the rents ; 
2dly, an agreement to deposit an- 
other lease, by way of mortgage 
security, for a debt; and in case 
that should not be sufficient, the 
life-estate to be chargeable for the 
deficiency ; and 3dly, an anticipa- 
tion of the rents in favour of a cre- 
ditor, by delivering to him receipts 
for those rents before they were 
due, accompanied by an authority 
to receive and recover the rents for 
his own use, without any previous 
claim by the devisee, were each of 
them acts amounting to a forfei- 
ture of the life-estate. Wilkinson v. 
Wilkinson, 2 Wils. (cu.) 47. 

And see Doe v. Carter, 8 T. R. 
60. 

4. A gift of personal estate, with- 
out more, is a gift subject to the 
charges which by law are incident 
to it, as payment of debts, funeral 
expenses, &c.; a devise to trus- 
tees first made subject to the pay- 
ment of such debts, &c. does not 
necessarily import more than that 
recourse should be had to the real 
estate for those purposes, if the 
personal estate were insufficient ; 
but where the devisor directed the 
trustees to proceed to a sale of the 
real estate with all convenient speed 
after his death, and out of the pro- 
ceeds to pay and satisfy all debts 
by mortgage, bond, or simple con- 
tract, funeral expenses, &c. and to 
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lay out the residue at interest for 
the benefit of his wife for life, with 
remainder to his children, the 
Court held that such a direction, 
coupled with a previous gift to the 
wife, for her own and absolute use 
of all the testator’s personal estate, 
conveyed a clear intentior., not that 
the real estate should be an auxi- 
liary but the primary fund, for the 
payment of debts, &c. and that the 
wife should take the personal es- 
tate exempt from those charges. 
Greene v. Greene, 4 Madd. (cu.) 
148. 


And see D.of Ancaster v. Meyer, 
1 Bro. 454; Stephenson v. Heath- 
cote, cited 1 Mer. 193. Inchiquin 
v- OBrien, Ambl. 33; Taitt v. 
Lord Northwick, 4 Ves. 816; Wat- 
son v. Brickwood, 9 Ves. 447 ; and 
Burton v. Knowlton, 3 Ves.-107. 


LIBEL. 


[I.] Dury. See Execution [A.] 3. 


ee 


LIBEL. 
And see DEFAMATION. 


1. Although in the course of a 
trial it may become necessary, for 
the purposes of justice, to hear or 
read matter of defamatory or im- 
moral tendency, it is not yet com- 
petent to any person, under the 
pretence of publishing that trial, to 
re-utter or circulate such matter. 
he Court therefore granted an in- 
formation for publishing a libel, 
entitled, ** Ihe mock ‘T'rial of Mr. 
Carlisle,” in the course of which 
the whole of ** Paine’s Age of Rea- 
son” had been read, and accompa- 
nied by statements of a most blas- 
phemous and indecent nature, the 
whole of which were republished 
by the defendant in such libel. 2. v.. 





Mary Carlisle, 3B. &A.(N. P-) 167. 
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And see 2. v. Creevey, 1 M. & 
8.273; R.v. Ld. Abingdon, 1 Esp. 
N. P. 226. 


2. In a declaration for libel 
against a constable, respecting his 
conduct in the apprehension of 
persons stealing a dead body, and 
part of the conduct stated in the 
first count was that of carrying the 
dead body to Surgeon’s Hall, and 
the second count spoke of “kis 
conduct respecting the said dead 
body ;” the Court heid, that it was 
necessary in both connis to prove 
the introductory allezatior that the 
body was carried to Surgeon’s 


Hall; for the words, “ the said| 


body,” in the second count, incor- 
porated all the descriptive circum- 


stances introduced in the first: the! 


plaintiff need not have burthened 
himself with the proof of such a 
fact; but the libel being stated of 
and concerning his conduct as to 
the dead body, it became most im- 
portant to prove that part of his 
conduct. Teesdale v. Clement, 1 
Ch. (x. B.) 603. 


3. Where the libellous letter was 
dated in the county of L.; the de- 


20. ) _ LIBEL. 


Vide R. v- Beare, 1 Ld. Raym. 
4.14. : 
In the Michaelmas Term the 
Court pronounced their judgment 
seriatim, L. C. J. Abbott, Holroyd 
and Best, Js., that the evidence 
warranted the finding of the jury. 
Bayley, J. contra, of opinion, that 
the evidence did not warrant the 


of the judge to the jury on the 
trial. 

4. In an action for a libel, which 
professed to be a narrative of pro- 


beginning “ Shameful conduct of 
an attorney,” and proceeding with 
the detail of the speeches, exami- 
nations and observations of the 
Court ; defendant pleaded that the 
‘alleged libel was a correct account, 
land a verdict was found for him ; 





lbut the Court afterwards held, that 


the pleas were bad, the narrator 
not having confined himself to what 
actually passed in Court, but pre- 
faced the statement with the words 
‘** shameful conduct, &c.’’ which 
were a direct allegation against the 
plaintiff; and gave judgment for 
the plaintiff notwithstanding the 





fendant was seen in thatcounty the 
day of that date and following day; 
the letter, contained in an envelope, 
was received in the county of JA, 
and afterwards duly published ac- 
cording to directions expressed in 
the envelope, but which was not 
produced, so that the post-marks 
could not be shown, nor whether 
the letter were received open or not. 
Quere, if the defendant could be 
convicted of a publication in the 
county of L.? R. v. Burdett, 3 
B. & A. (Kk. B.) 717. 

Quere also, if the mere writing 
a libel be an indictable offence, and 
if triable in any county but where 


verdict. Lewis v. Clement, 3 B. & 
Ae (Kk. B.) 702. 

5. Where the declaration on a 
libel set out the libellous matters 
only, “‘ in substance as follows ;” 
held, that those words, not having 
any appropriate technical meaning, 
like the word “ tenor,’ must be 
construed in their ordinary sense, 
which is, that a party using them 
does not profess to set forth the 
very words, but only the general 
import and effect of them: the 
declaration was therefore held bad, 
notwithstanding it appeared that 
the words set out were the very 
words used, and with proper innu- 





actually published. Jbzd. 


endos. ‘The law requires the libe? 


presumption raised in the direction 


ceedings in the Insolvent Court, 
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LIENS. 


itself to be stated for the Court to 
form its judgment ; ‘and the allega- 
tion must be, that the libel so 
_ stated is the subject of complaint. 
Wright v. Clements, 3 B. & A. (x. 
B.) 503. 

6. A justice of the peace has au- 
thority to commit a party brought 
before him, charged on oath with 
the publication of a libel, if he can- 
not find sureties to appear to an- 
swer to an indictment. Butt v. 
Conant, 1 B. & B. (c. P.) 548. 

And see Hawk. b. 2,.€. 8,§ 383 
ce 13, $$ 16. 18; 1 Hale, P. C. 
579. Semble overruling Co. 4 Inst. 
177. 

7. After conviction of any blas- 
phemous or seditious libel, the 
Court may now order the seizure 
of all copies ; and for a second of- 
fence, the party convicted may be 
banished. 60 Geo. 3, c. & 

And see BuasPHEmy. 


LIEN. 


1. The Crown cannot compel 
factors to deliver up goods con- 
signed to them, and give up their 
lien, without paying them what 
money they have advanced to their 


principal on the faith of the con-| 


signment. By the common law, a 
factor has the same righf to hold 
goods as a security for money ad- 
vanced on them, and in the same 
manner as a pledge. Rex y. Lee, 
6 Pri. (ex.) 369. 

And see R. v. Cotton, Parker’s 
Rep. 118. 

2. Where, by the terms of the 
charterparty, the freighter had a 
right to the delivery of the gocds 
upon his giving good and approved 
bills for the freight to the owners 
of the ship ; held, that the negotia- 
tion of the bill given by him to the 


(1820.) Limirations, &e. 


A8T 


owners, although first disapproved 
of, was to be taken as against them; 
sO negotiating it, as an approbation 
of the bill by them ; and that having 
by that act declared their approba- 
tion of such bill, they had lost their 
lien on the goods. Horncastle v. 
Farran, 3 B. & A. (x. B.) 497. 

3. So where, by the terms of the 
charterparty, the freighter wa’ to 
be paid in good bills on delivery 
of the cargo; held, that without 
any positive agreement that tne 
lien should continue, the putting 
the bills into circulation amounted 
to an acceptance of them, and de- 
termined the lien ; and an applica- 
tion to renew the bills, on condi- 
tion that the lien should continue, 
could not operate to revive the 
hen, without showing that the 
charterers knew of the original 
bills having been put into circula- 
tion. Horncastle vy. Farran, 2 
Star. (N. P.) 590. 

And see ATTORNEY [C.] 5, 6.— 
Morrtcace [C.] 1.—Sup [B.]}— 
‘TRUSTEE, 4. 


LIMIFATIONS, STATUTE 
OF. 


1. In scire facias by the Crown 
against the drawer of a bill in the 
harids of the Crown debtor; held, 
that the claims of the Crown being 
only a derivative right, must stand 
in the same situation as that of the 
principal, and that the plea of the 
statute of limitations was a good 
bar. R.v. Morrall, 6 Pri. (Ex-) 
24. 

2. In assumpsit upon a breach 
of contract for the sale of wheat, 
as spring wheat, which plaintiff 
had sold again as such, and within 
six years been compelled to pay 





damages to the purchaser, which 
3a 
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was alleged as the special damage 
in the declaration, (the contract 
with the defendant. appeared to 
have been made more than six 
years before that period ;) held, 
that the cause of action arose at 
the time when the contract was 
broken, by delivery of wheat of a 
different kind from that which had 
been contracted for, and therefore 
that the plea of actio non accrevit 
infra sex annos was a good bar. 
and the nonsuit right. Aattley v. 
Faulkner, 3 B. & A. (xk. B.] 288. 


3. Where the action was on a 
promise to lay out the plaintiff’s 
money in an annuity, on good and 
sufficient security ; held thatthough 
fraud was alleged in the breach, yet 
the promise of the defendant was 
the gist of the action, and that the 
statute of limitations was therefore 
a good bar. Semble, in cases of 
fraud the limitation runs only from 
the time the fraud is discovered. 
Brown v. Howard, 2 B.«& B..(c. 
P.) 73. 

And see Bree v. Holbeck, Doug. 
632; R. v. WCarthy, 3 B. & A. 
626: 


4, But in an action of assumpszt 
against an attorney, in which the 
breach was stated to be an omis- 
sion by him to make proper inqui- 
ries at the bank on the sale of stock; 
to which there was pleaded, actio 
non accrevit infra sex annos ; it 
appeared that the promise was 
made prior, but the discovery of 
the injury sustained was not made 
until within that period; but he 
had recently acknowledged the 
omission, and that he was respon- 
sible. ‘The Court held, that the 
cause of action accrued from the 
time of the breach of duty by the 
defendant, and not from the time 
of its discovery by the plaintiff ; 





but that the subsequent acknow- 
ledgment, although it might per- 
haps give a new right of action 
upon a declaration specially framed 
tor that purpose, didnot agree with 
the promise stated in: the declara- 
tion, without which the statute 
could not apply. Short v. MfCar- 
thy, 3 B. & A. (Kk. B.) 626. 

5. To an action on the case for 
a tort, the proper and usual form 
of pleading the statute of limitations 
is, to allege ‘* that the cause of ac- 
tion did not accrue within, &c.” 
Where it was, “that the defen- 
dants were not guilty of the said 
supposed grievances in the said de- 
claration mentioned within, &c.”’ 
the Court held it bad, as likely to 
perplex the judge and jury as to 
the import of the word grievance, 
and where the tortious act might 
be deemed to bea grievance ; leave 
was however given to amend on 
payment of costs. Dyster v. Bat- 
tye, 3 B.& A. (xk. B.) 448. 

6. Where the defendant, on being 
applied to for a debt due to plain- 
tiff’s testatrix, said, “ I do not owe 
Mrs. J. a farthing,” and upon 
plaintiff offering to produce papers 
to prove the debt, further said, “ It 
is of no use for me to look at them, 
I have no money to pay it now ;” 
held, that the legal effect of such 
words had been. decided, and that 
the nonsuit was right. Snook v. 
Mears, 5 Pri. (x.) 636. 

The question of the operation 
and effect of words, spoken under 
such circumstances, is one of law 
rather than of fact, and more pro- 
per for the determination of the 
Court than of the jury. Ibid. 


And see Rowcroft v. Lomas, 4 
M. & S. 4573 and Coltman v. 
Marsh, 3 Taunt, 380; Muckiow 
v. “t. George, 4 Taunt. 614; the 
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MANDAMUS. 


Court saying, that the authority of 
Bryan v. Horseman, 4 East, 599, 
had been shaken. 

8.,A deed made between the de- 
fendant and third persons, indem- 
nifying them against the payment 
of the bills, on which the action was 
brought, and reciting that they 
were then outstanding and unpaid. 
was held sufficient to take the case 
out of the statute. Mountstephen' 
v. Brooke, 3 B. & A. (x. B.) 141. 

And see Manpamus, 3. 


. 





LIVERY OF SEISIN. 
See Power [A.] 2. 
LUNATIC. | 


The committee of a lunatic may 
institute proceedings against the 
wife of the lunatic for adultery, and 
the Court cannot refuse to enter- 
tain the suit. Parnell v. Parnell, 
2 Phill. (cons.) 158. 


So in suits for nullity of marriage. 
Fad. 


MAINTENANCE. 


See Atimony.—Inrant [ B. | 


MANDAMUS. 


Sod see CORONER.—- WITNESS [ B.] 5. 


1. Where a writ of mandamus 
directed to a corporation, com- 
manding them to pay a poor’s rate 
to the overseers, omitted to state 
that the defendants had no effects 
on which a distress, which was the 
ordinary remedy, could be levied ; 
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of substance and not of form: the 
ground of such an application be- 
ing that there is no other remedy, 
the writ ought to state that fact dis- 
tinctly, or it would deprive the de- 
fendants of the power of travers- 
ing it. Held also, that the objec- 
tion might be taken after the return, 
or at any time hefore a peremptory 
mandamus issued. R.v. Margate 
Pier Company, 3 B. & A. (kK. B.) 
221; overruling, on the authority 
of the cases cited, R. v. Mayor of 
York, 5 T. R. 74. Quere, whether 
any mandamus will lie in such a 
case ? 

3. Where the charter directed, 
“¢ that in case any capital burgesses 


MANDAMUS. 


‘shall happen to die, dwell out of 


the borough, or be removed, others 
may be elected ;”’ and afterwards, 
“that they shall be elected in the 
place of those so happening to die 
or be removed,” omitting the in- 
termediate case of “ dwelling out 
of the borough ;” the Court held, 
that the words were not so plain 
and unambiguous as to warrant an 
interference by mandamus, calling 
upon the mayor, &c. to proceed in 
the election of burgesses in the 
room of two non-resident bur- 
gesses, but who had not been pre- 
viously removed from the corpora- 
tion, or summoned to attend for 
the purpose of taking it into con- 
sideration ; it being contrary to the 
usual practice of the Court to grant 
a mandamus to elect, unless the 
party has been previously removed 
from the office. 2. v. Alayor of 
Truro, 3 B. & A. (k. B.) 590. 


And see R. v. Ponsonby, and 2. 
v. Slade, 1 Ves. 1; and &. v. Mayor 
of Leicester, 4 Burr. 2087. 

3. Where the commissioners un- 
der certain statutes, land-tax, as- 





held, that it was a fatal objection 


sessed taxes, &c. refused to re- 



















































ree men piggies pe 


== 


484 


MANDAMUS. 


assess the inhabitants, &c. upon 
default of the collector, unless in- 
demnified, being doubtful as to their 
authority so to do ; the Courtheld, 
tha: the words of the acts 38 Geo. 
3, c. 5, § 18; 43 Geo. 3, c. 161, 
§ 56; and 46 Geo. 3, c. 65 § 189, 
were large enough to impose this 
duty upon them, the deficiency 
arising from the neglect of the col- 
lector. ‘They therefore made ab 
solute the rule for an order in the 
nature of a mandamus, and that 
service on the clerk of the commis- 
sioners should be deemed good ser- 
vice. In re Inhabitants of Woetton, 
6 Pri. (£x,) 103, 

Held also, that there can be no 
limitation of the Crown in matters 
of public revenue. Jdzd. 106. 

4. The Court has no power to 
issue a mandamus to a justice, call- 
ing upon him to produce deposi- 


tions taken before him, witha view 


to institute proceedings against the 
deponent for perjury. He may be 
subpenaed before the grand jury, 
who may, from hearing the depo- 
sitions read, make a presentment. 
Ex parte— Fustice of Bedford, 1 
Ch. (xk. B.) 627. 

5. Fhe Court will not grant a 
mandamus calling upon justices at 
quarter sessions to review evidence 
in a matter of appeal, upon which 
it is their province to decide. 2. v. 
Justices of Worcestershire, 1 Ch. 
(k. B.} 649. 

6. So it was refused against the 
treasurer of a county, directing him 
to pay money pursuant to an order 
of sessions for the expenses of a 
Witness ; the proper remedy being 
by attachment in the court of ses- 
sions, or by indictment at common 
law for disobeying the order. 2. 
v. Lreasurer of county of Surrey, 
1 Ch. (xk. B.) 650. 


(1820.) 


MARRIAGE. 


And-see R. v. Johnson, 4 M. & 
S. 515. 


oor 


MANOR. 


And see LANDCHEAP. 


Semble, reputation alone is ad- 
missible evidence to prove the ex- 
istence of amanor. Waste lands ad- 
joining to public highways are 
presumed, in the first instance, to 
belong to the owner of the adjoin- 
ing land, and not to the lord of the 
manor, but that presumption pre- 
vails only so long as proof to the 
contrary is wanting. Steel v. Pric- 
Rett, 2 Star. (Nn. P.) 463. 


“MARRIAGE. 


[ A.] WHERE VALID—VOIDABLE. 
| B.] Surrs 1n THE ECCLESIASTICAL 
COURTS FOR, 

(a) Divorce. 

(6) Separation. 

(c) Restitution of conjugal rights. 
[C. ] Practice OF THE CouRT. 

And see Atimony.—LuNATIC. 


[A.] WHERE VALID—VOIDABLE. 


1. Where the husband was a 
minor and an illegitimate child, 
having no guardian-appointed by 
the Court, and it appeared that the 
licence was procured on his own 
oath ; the Court, at the suit of the 
wife, declared such marriage a nul- 
lity. Turner v. Felton, 2 Phill. 


(ARCHES.) 92. 


2. Where the insertion of an ad- 
ditional name in the publication of 
the banns was connected with other 
fraudulent circumstances, the libe! 
was admitted to proof. Fellowes v. 





Stewart, 2 Phill. (ARCHES) 238. 








MARRIAGE, 


3. The Court admitted a libel on 
the ground of misnomer in the 
banns, (falsely inserting the name 
of Philippa ;) but rejected the alle- 
gation as to non-residence of the 
parties in the parish, as excluded 
from the consideration of the Court 
by the strong terms of the statute. 
Semble, Dobbyns for Dobbyn is an 
immaterial variance. Dobdbyn v. 
Corneck, 2 Phill. (cons.) 102. 

4. So under the act the Court is 
bound not to admit an article charg- 
ing that the parties were not resi- 
dent in the parish in which the 
banns were published. Free v. 
Duin, 2 Phill. (cons.) 14. 

5. Marriage dissolved for inca- 
pacity to consumate admitted by 
the husband in his answer. Green- 
street v. Cumyns, 2 Phill. (cons.) 
10. 

*And vide infra. 


B.|] Surrs in THE ECCLESIASTICAL 
COURTS FOR, 
(a) Divorce. 

1. ‘lY'o a libel charging adultery, 
the wife pleaded nullity of mar- 
riage, and the Court held that the 
preliminary question of the legality 
or illegality of the marriage must 
first be disposed of before the hus- 
band should be put to the expense 
of examining witnesses on his libel. 
Mayhew v. Mayhew, 2 Phill. 
(cons.) 11. 

And the ground of nullity alleged 
being, that the marriage was by 
banns under a false name and de- 
scription, but the parties were both 
major, and no fraud could possibly 
be suggested, the Court censured 
an allegation travelling into a long 
history of the party, and that such 
irrevelant matter, if proved, would 
not dissolve the marriage. Ibid. 

The marriage act does not require 


a description of the party. Ibdzd. 
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2. Ina suit for nullity of mar- 
riage by the husband, by reason of 
the wife’s minoritv, to which her 
father appeared as her guardian} 
held, that the father’s wife might 
be admitted as a witness, he being 
only a formal party to make a law- 
ful appearance for his daughter, 
and not a party suing in his own 
right. Buckeridge v. Gooch, 2 
Phill. (cons.) 131. 

3. Where it appeared that the 
husband had deserted his wife, not 
maliciously, but under the convic- 
tion of her adultery, leaving her 
without provision, not having the 
means of supporting her, the Court 
held that it could not be strained as 
a case of connivance or acquies- 


MARRIAGE. 


where the adultery of the wife was 
clearly proved. Reeves v. Reeves, 
2 Phill. (ancues) 125. 


4. Where there were circum- 
stances affording strong presump- 
tions of condonation and acquies- 
cence, the Court dismissed the 
suit on the ground of delay in the 
proceedings. Condonation will not 
so soon bar a wife as a husband. 
But semble, if the husband continue 
to live in adultery, the condonation 
would be taken off, and the wife 
might have a remedy by a fresh 
suit. Walker v. Walker, 2 Phill. 
(ARCHES) 153. 


5. Upon a profligate case of adul- 
tery made out, the Court will not 


cruelty. Semb/e, abuse implying 
menace would be sufficient; it is 
not necessary to prove acts of per- 
sonal violence to substantiate a 
charge of cruelty. Otway v. Otway, 
2 Phill. (arcuEs) 95. 


(b) Separation. 





1. Cruelty being established by 
proof of actual blows, separation 


cence to bar him of his remedy, 


scan with exactness the charge of 
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was decreed. Semble, where words 
of menace are likely to be carried 
into effect, the Court will interfere 
to prevent it; but there must be 
something to make cohabitation un- 
safe; it will not interfere in ordi- 
nary domestic quarrels. Harris 
v. Harris, 2 Phill. (cons.) 111. 

2. Where the conduct of the 
wife appeared to be most intempe- 
rate and provoking, the Court dis- 
missed her complaint against him, 
charging severity and cruelty. Wa- 
ring v. Warng, 2 Phill, (cons.) 
132. 

(c) Restitution of conjugal rights. 

In a libel for restitution of con- 
jugal rights, it is not necessary to 
aver that the parties were of lawful 
age at the time of their marriage ; 
it is sufficient, if pleaded, that the 
parties were lawfully married, and 
an affidayit exhibited in which the 
age is averred, and the entry of the 
marriage : it lies on the other party 
to show any thing to impeach it. 
Pooly. Pool,2 Phill. (ances) 119. 


_C.| Practrick OF THE COURTS. 


1. Where adultery and cruelty 
are both charged against a husband, 
it is net absolutely necessary to 
prove cruelty. ‘The Court always 
considers whether the general sub- 
stance is admissible, if it is, the 
smaller parts are not excluded ; 
therefore refused to reject the lat- 
ter part of the libel. Smzth v. 
Smith, 2 Phill. (aArcuzs) 67. 

Both allegations being aiterwards 
clearly — ——— was de- 
creed. Lida. 

2. Where the criminality of the 
wife was fully proved, but the 
Court required the delay in insti- 
tuting proceedings for divorce to 
be cleared up or accounted for ; 
held, that it was not precluded 


O7. 
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from admitting that explanation in 
the form of an affidavit, and that 
being satisfactory, the Court pro- 
nounced sentence of separation. 
Best v. Best, 2 Phill. (arcuEs) 
161. : 

3. Where the examination had 
been very full, and the depositions 
been read over at different times to 
the party, the Court refused to 
allow a re-examination, on the 
ground that he was unwell at the 
time, and his memory failed him : 
it being with a view not to correct 
a misstatement but to supply new 
facts. Reeves v. Heeves, 2 Phill, 
(aRcHES) 117. 

4. In suits for divorces for adul- 
tery committed in India, examina- 
tion of witnesses may now be taken 
by commission. 1 Geo. 4. c. 101. . 


— — . 


MARRIAGE SETTLEMENT. 
And see DeviIsgE, 7. 


1. Upon a settlement of a re- 
mainder ‘ to the use and behoof of 
all and every the nearest of kin in 
equal degree to the said Diana, at 
the time of such her decease with- 
out issue, of the name of Brewer, 
&e.;” held, thata person who was 
at the death of Diana, her next of 
kin of all persons born of the sur- 


tiname of Brewer, but who at that 


time was married to a person of 
the name of Wright, was not enti- 
tled under the description in the 
settlement; because, 1f the word 
“name” was to be understood in 
its primary sense, she was not at 
the death of Diana, a person of that 
name ; and if in a figurative sense, 
as denoting a house, family, or 


stock, then it appeared there was 
another person, who under the 





latter description, was nearer of 
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kin. Doev. Plumptre,3 B. & A. 
(K.B.) 174 ) 

2. Upon a limitation in a mar- 
riage settlement (on default of ap- 
pointment) to the use of all the 
children of the marriage equally as 
tenants in common, * and of the 
heirs of the body and bodies of all 
and every such child and children 
lawfully issuing.” And if more 
than one, and any such child or 
children should die under twenty- 
one without issue, then, as to the 
part of such child, to the like use 
of the surviving children, share and 
share alike as tenants in common, 
&e. until every such child and 
ehildren should be dead without 
lawful issue ; and in case there 
should be but one child of the mar- 
riage, or one only surviving child, 
then to the use of such only child 
im tail; and for default of issue of 
the marriage, and in case there 
should be issue who should die 
without issue- under twenty-one, 
then to the heirs and assigns of the 
survivor of H. W. and A. D. (the 
husband and wife) in fee. ‘lhe 
settlor died intestate, leaving A. D. 
his wife and two children, Joseph 
and Ann surviving ; the widow de- 
vised over the settled estates, but 
only in case of the death of both 
children under twenty-one, without 
out issue, and died, leaving the 
two children survivmg, who both 
attained twenty-one. Joseph died 
shortly after, having by his will de- 
vised all his real estates to his sis- 
ter in fee ; the Court certified, that 
upon his death, the sister, who was 
already tenant in tail in possession 
of one moiety of the settled estates, 
became as the heir at law of her 
brother tenant in fee of the rever- 
sion of that moiety, and tenant in 
fee in possession of the other moie- 
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ty. Sevin v. Weatherall, 1 B. & 
B. (c. P.) 401. 

And see Meyrick v. Whishaw, 
2B. & A. 810; Doe v. Wain- 
wright, 5 TV. Rep. 427 ; and Cook 


v. Gerrard, 1 Wms. Saund. 185, 
n. 6. 


MORTGAGE, 


MILL. 


See Account, 2.—Exreurton, 3. 


MISDEMEANOR. 


Party appearing to any informa- 
tion or indictment for misdemea- 
nor, in term, not to be permitted 
to imparl, but to plead or demur 
within four days ;_ but further time 
to be allowed on cause shown. 60 
Geo. 3, c. 4. 

A party indicted at the sessions, 
assizes, &c. if in custody or on 
bail, to plead and try at the same 
session, &c. unless certiorari al- 
lowed ; if not in custody or on 
bail, to appear, plead. and try at 
the subsequent session, &c. [bid. 

In prosecutions by the Attorney- 
General, a copy of indictment to be 
delivered, after appearance, free of 
expense; and if not brought on 
for trial within twelve months, the 
party to be authorized to bring i* 
on. bid. 


MORTGAGE. 


.| Equiry oF REDEMPTION. 
FORECLOSURE 
EQUITABLE MORTGAGE. 
Costs. 





2 


[ A. | Equiry oF REDEMPTION. 


1. Where the husband and wife 
join in a mortgage of lands in set- 








tlement, and it operates merely to 











~ ie aie wi 


A&S§ 


create a mortgage term subject to 
redemption, it is no more than a 
charge upon the estate, and does 
not alter the limitations of the set- 
tlement further than is necessary to 
create that charge, and is redeema- 
ble only by those entitled under the 


MORTGAGE. 


settlement: but where the lands 


being settled to the use of the hus- 
band for life, remainder to the use 
of the wife for life, remainder to 
the children in strict settlement, re- 
mainder tothe use of the wife, her 
heirs and assigns, with a proviso 
enabling the husband and wife to 
revoke the uses and to limit and 
appoint any others, and in the mort- 


gage deed of such lands the term 


and the fee were kept distinct, the 
term being only a security for re- 
payment of the money, and was 
declared to cease upon payment of 
the money due, and after the de- 
termination of the term the fee was 
limited to the use of the husband 
and wife for their lives and the 
life of the survivor of them, re- 
mainder in tail special, and for de- 
fault of such issue to the use of 
the right heir of the survivor for 
ever; the Court held, that there 
being no connexion whatever in 
legal operation between the mort- 
gage term and the new limitations, 
and a clear manifestation on the 
face of the deed of an intention to 
change the beneficial interests in 
the property equivalent to a decla- 
ration: the equity of redemption, 
upon the death of the wife, be- 
longed to the husband and _ his 
heirs, and not to the heirs of the 
wife. Jackson v. Innes, 1 Bligh 
(p.) 104. 


2. Where the wife joins in a 
fine of the settled estate in order 
to a mortgage or security, it is not 
an absolute departing with her in- 
terest: there results a trust for her, 


(1820.) 
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when the mortgage is paid, to have 
her estate again, as if it had been 
a mortgage on condition, and the 
money paid at the day. It is an 
exception to the rule, when other 
circumstances occur affording evi- 
dence of an intended alteration of 
her rights. bid. 

And see Broad v. Broad, Eq- 
Ca. Abr. 316; 2 Ch. Ca. 161 ; 
Rowel v. Whalley, 1 Ch, R. 116; 
E. of Huntingdon v. Huntingdon, 
2 Vern. 437; Lewis v. Nangle, 
Ambl. Rep. 150; Jackson v. Par- 
ker, Ambl. 687; Corbett v. Barker, 
1 Anstr. 138 ; 2 An. Dig. 58. 

3. Where upon advances of mo- 
ney the testator took English 
bonds, and for further security, 
heritable bonds on lands in Scot- 
land, of which he was duly enfest- 
ed, and afterwards by will be- 
queathed the former to his execu- 
tors in trust, &c. ; upon a question 
between the heir and executors, 
held, that as to the securities not 
given by the will, the heir was a 
trustee for the legatee: where 
there are several securities for the 
same debt, an assignment or gift 
by the creditor of one security is 
an assignment or gift of the debt, 
and neither the creditor or his re- 
presentatives can set up the other 
securities to defeat such gift. 
Duchess. Dow. of Buccleuch v 
Hoare, 4 Madd. (cx.) 467. 

And see Johnstone v. Baker, 
cited Ibid. 474. 


4. Where trustees held an estate 
upon trust, first, to raise a certain 
sum, then, to indemnify the lend- 
ers against a rent-charge on the 
estate, and further, to raise por- 
tions for younger children ; and m 
pursuance of their trust they raised 
a small sum by granting an annuity, 
which was secured in the usual 





manner by a term of years, but 
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xept the title-deeds in their hands ;| withstanding, at the time of making 
they afterwards mortgaged the es-|his will; he had obtained a decree 


tate without giving notice of the 
iirst incumbrance. Upon bill filed 
by the mortgagee, praying that the 
annuitant might be postposed, the 
Court held, that however the cir- 
cumstance of a prior mortgagee, 
parting with title deeds, might be 
deemed crass¢ negligentia, and so 
a ground of postponement, this 
was not a case within that princi- 
ple; the possession of the deeds 
was not incident to the estate of 


for an-account in a bill of fore- 
closure. Amortgage being in sub- 
stance a chattel interest, a testator 
may give by his will all his inte- 
rest therein to which he may be 
entitled at the time of his death ; 
but as they become the fee-s:mple 
estates of the testator by the order 


lof foreclosure, they will not pass 


by any antecedent devise of lands. 
Thompson v. Grant, 4 Madd. (ca.) 





the annuitant, nor was he required, | 
upon the principle of reasonatle| 
diligence, to have stipulated for the 
possession of them ; on the con- 
trary, it would have been a breach 
of trust on the part of the trustees 
to have given to one incumbrancer 
deeds which they were bound to 
keep for the common security of 
all parties advancing money upon 
the credit of the trust. Harper and 
others v. Faulder,.4 Madd. (cu.) 
129. | 

5. Where the consideration of a 
second mortgage was composed of 
the principal and interest on the 
first mortgage, and interest upon 
the interest due, gu@re whether the 
second deed were usurious or not! 
‘he Court held it a question fit to 
he referred to the consideration of 
a court of law, and allowed the 
exceptions.to stand over until that 
question was tried. Sackett v. 
Bassett, 4 Madd. (cu.) 58. 


[B.] Forec.osure. 


1. An order of foreclosure does 
not relate back to the decree for 
the accounts: where, therefore, 
testator devised generally all his 
lands in strict settlement, held, that 
mortgages did not pass, the testa- 
tor having no power to fetter these 


438. 

2. Where a mortgage has been 
made to a person in trust for the 
party who advanced the money, 
such trustee must be made a par- 
ty to a bill of foreclosure ; for it 
is his legal estate which is to be 
protected by the decree of fore- 
closure; and he is a necessary 
party to an immediate re-convey- 
ance, if the defendant shouid re- 
deem. Wood v. Williams, 4 Madd. 
(cH.) 186. 

3. Upon a bill of foreclosure by 
the devisee of the mortgage, who 
is also the only witness thereto, 
held, that proof of thehand-writing 
of such attesting witness by a third 
person was sufficient. J/nman v. 
Parsons, 4 Madd. (cu.) 271. 


[C.] EquiTaBLE MORTGAGE. 


1. Where upon advances of mo- 
ney, it was agreed, that they should 
be secured by equitable mortgage, 
by deposit of certain deéds,’ and 
also by bond, which latter was 


‘|duly executed, and recited the 


agreement and deposit of deeds ; 
heid, first, that it was clearly a 
case of equitable mortgage, giving 
as strong an interest as a convey- 
ance would confer ; and 2dly, that 
the mortgagor not being a debtor 
of record at the time of such de- 





estates witha strict settlement, not- 


posit, (though liable to the process 
3R ; 
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of the Crown in respect of moneys 
then in his hands as_ collector of 
the taxes,) nor one of the persons 
included within 13 Eliz. c. 4, such 
a deposit constituted an equitable 
lien not affected by the prior sim- 
ple contract debts due to the Crown. 
Casberd and another v. Attorney- 
General and others, 6 Pri. (Ex.) 
411. 

And see R. v. Mainwaring, 2 
Pri. 67; R. v. Snow, Tr 1794; 
and R. v. Benson, 1804, cited 6 
Ibid. 465, 467. 

In cases of such equitable mort- 
gages, semble, the intention and 
object of the deposit must be suf- 
ficiently explained to take it out of 
the statute of frauds. 

And see Lucas v. Camerford, 1 
Ves. jun. 232; and 3 Bro. C. €. 
166; Norris v. Wilkinson, 12 Ves. 
192. 

2. So, before such a delivery can 
be considered as_ constituting an 
equitable mortgage, there must be 
some evidence of the circumstances 
under which the deposit was made, 
and for what purpose ; and that it 
was made by the parties interested. 
Where, therefore, the proof of a 
party’s assent to the deposit by a 


third person, on his account, was 


not sufficiently direct and positive 
to establish the fact, that he in- 


tended to join ina security binding! 


the inheritance, the Court held that 
it did not create a lien on the es- 
tate. Walliams v. Medlicott, 6 Pris 
(ex.) 495. 

A court of equity will never in- 
terfere to prevent a mortgagee’s 
ejectment. Jb. 503. 

3. Where money was advanced 
to obtain a further lease, upon an 
agreement that the lease, when ob- 
tained, should be delivered as a 
security for re-payment of the 
sums advanced ; held, that such 


(1820.) 





OFFICER. 


parol agreement did not constitute 
an equitable mortgage. Lx parte 
Coombe, in re Beavan, 4 Madd. 
(cH.) 249, 

4. Where the bankrupt borrowed 
money of one party, and deposited 
as a security all the deeds of an 
estate, except the actual convey- 
ance to himself; and afterwards 
borrowed more money of another, 
and deposited the remaining deeds ; 
held, that neither had an equitable 
mortgage. Ex parte Pearse and 
Prothero, 1 Buck (3. ¢.) 525. 


[D.] Costs. 


In all cases where there is a 
written instrument, the mortgagee 
is entitled to his costs out of the 
estate ; they were decreed, there- 
fore, where the petitioners appear- 
ed to be equitable mortgagees on 
an agreement contained in a letter 
specifying the terms. Ex parte 
Stkes, 1 Buck (B. c.) 349. 

And see Ex parte Brightwen, 1 
Swanst. 3. 


MUTUAL CREDIT. 
NAME. 


See MARRIAGE.—MARRIAGE 
SETTLEMENT, 1. 





NAVY BOARD. § Se 


> AGENT 


OFFICER. 


1. Where a constable acting dona 


|fde under a warrant, seized as a 


distress the goods of a wrong per- 
son; held, that he was equally 


within the protection of 24 Geo, 2 








PARTNERS. 


c. 44, § 8; that section being in- 
tended to give a protection to the 
justice, and also to the officers, 
where any of them have acted be- 
yond the extent of their authority ; 
and any action in respect thereof 
must be brought within six calendar 
months. Parton v. Williams and 
others, 3 B. & A. (K. B.) 330. 

2. But the officer not having 
acted in obedience to the warrant, 
the magistrate could not be respon- 
sible, and there was therefore no 
necessity for demanding a copy of 
the warrant. Ibid. 

And see Weller vy. Toke, 9 East. 
364. 


PARTNERS. 


RIGHTS AND LIABILITIES. 


(a) As against strangers. 
(b) Between each other. | 


And see Evipence [B.] 2.—In- 
JUNCTION, 4.—STOCKJOBBING, 
—--RELEASE.—-WARRANT OF 
ATTORNEY. : 





(a) As against strangers. 


1. Where plaintiff kept his ac- 
count with A. and B. army agents, 
and the latter retired on the expira- 
tion of the partnership in 1817, but 
the account continued until A. be- 
came bankrupt ; 
payments made after the expira- 
tion of the partnership, not having 
been at the time appropriated by 
the plaintiff to any particular debt, 
£. was entitled to place such pay- 
ments in reduction of the old ba- 
lance subsisting at the expiration 
of the partnership. Brooke v. En- 
derby, 2 3. & B. (c. P.) 70. 

And see Clayton's case, 1 Mer. 
572; aad Bodenham vy. Purchas, 2 
B.& A. 45. 


(1820.) 


held, that  the|t 
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2. Where upon the dissolution of 
the partnership, it was agreed be- 
tween two partners, that one’should 
receive the debts and discharge the 
plaintiff’s demand, of which the 
plaintiff had notice, and expressly 
promised to exonerate the other 
partner from all liability as to the 
partnership account ; held, that as 
he obtained no satisfaction of the 
debt, nor gained any fresh security 
by the arrangement, such promise 
being without consideration, he was 
remitted to’his original right of 
action against both. Lodge v. 
Dicus and another, 3 B. & A. (K- 
B-) 611. 


PLEADING (C. L.) 


(b) Between each other. 


One partner may file a_ bill 
against another for an account, al- 
though he do not pray tor a disso- 
lution. Harrison v. Armitage, 4 
Madd. (cu.) 143. 

Semble, it is otherwise in the 
case of interim management. See 
Forman v. Homfray, ~ Ves. & B. 
329; and Waters v. Taylor, 15 
Ves. 10. 


PLEADING AT COMMON 
LAW. 


| A.| CERTAINTY REQUISITE. 

B.] JOINDER OF COUNTS. 

|C | VariANCE—-SURPLUSAGE AIDED 

BY VERDIOT. 

_D.| AMENDMENT. 

| i. | Departure. 

[F | SUGGESTIONS ON THE RECORD. 
And see Lipet.—Linirarions.-~ 

Pracrice (c. i.) [F.] [H.] 7.—Rs- 

PLEVIN. 


[A.] CERTAINTY REQUISITE. 


1. Where a plea of justification 





of trespass for shooting, &c. over 
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PLEADING (cC.L.) (18 


plaintiff ’s lands, stated, that A. 
[being »ntitled to an equity of re- 
demption, and subject thereto B. 
and C’. seized in fee 1] granted, &c. 
exce pe ng and reserving to A. and 


his heirs free liberty of hawking, 
hunting, &c., the Court held, that 
as A. having only an equity of re- 


not make such 
plea was bad in sub- 
ce, as showing a defective title, 
and not merely in form, as the case 
of a title defectively set out, and 
within the statute of-Anne, onl 
on special demurrer. 
Et further put the defence upon the}, 
ground of an exception and reser- 
a in the deed, in favour of a 
erson wno had no title or legal 
tnterest in the land, and so to 
whom uno such reservation could 
be made, which was also subtan- 
tialiy b: Lhe plea also stated, 
that th: grant was unto #. and C. 
‘in their actual possession then 
being by virtue of an indenture of 
bargain and. sale for one year, 
bearmg date the day next before 
the date of the said indenture,” 


ret could 
grant. &eo. the 


stan 


mption, 


as oe, F 
Ob: ectionanie 


oa 


ici. 


which the Court said was a most 
incorrect mode o! - pleading, for 
it ought to have alleged first the 


barvaim and sale, and then to have 


SL. ted the other instrument as a 
release, although that might per- 
har she matter of form. Jdsore v. 
Earl of Plymouth, 3 B.& A. (x. 
B. ) 66. 


“) 


2. in an action of covenant, sem- 
ble, it is not necessary to deduce 
title ; but where the defendant in- 
sists that he had a right to enter 
upon the premises, the title must 
be deduced, and in deducing title, 
it is an cstablished rule that con- 
veyunces must be pleaded as they 
operate. bid. 70. 

And see Com. Dig. tit. Pleader, 


. on 
C. vise 


20.) 








PLEADING (C. L.) 
[B.] JomnDER OF COUNTS. 


1. Declaration in assum pszt, con- 
taining counts against husband and 
wife administratrix, upon promises 
by intestate, and a count upon pro- 
mises by the husband, and wile as 
administratrix, for use and occu- 
pation after the death of the mtes- 
tate ; held bad, on general demur- 
rer, for misjoinder. Wigley v. 
Ashton & Ux. 30. & A. (k. 3B.) 
101. 


» A declaration otherwise in 
the 5 Te m of debt, with counts for 
work and labour,: stating defendant 
to be indebted to plaintiff, and that 
being indebted he undertock and 
promised to pay upon. request, 
whereby an action, &c. held bad, 
on demurrer, for misjoinder of 
debt and assumpsit. Counts laid 
with a promise are counts in as- 
sumpsit without any breach. Bri// 


Iv. Neele, 3 B. & A. (xk. B.) 208. 


And see Dalton v. Smith, 2 
Smith’s R. 618; and 1 Ch. (x. B.) 
619. 

Semble, there are many cases oi 
actions of debt, where a writ of in- 
quiry would be requisite when 
judgment 1 is by default ; and exe- 
cution issued without such inquiry 
might be ground of error, or at 
least irregular. rill vy. Neele, 1 
Ch. (kK. B.) 627. 


3. But where a declaration con- 
tained one count, framed partly im 
case and partly im trespass, and 
another entirely in trespass, but no 
evidence was given upon the lat- 
ter, and a verdict had been taken 
generally, the Court granted arule 
nis? for arresting the judgment, but 
said that the plaintiff, by remitting 
the damages on the second count, 
would on motion be entitled to 
the verdict, and damages on that 
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part of the declaration on whic! 
alone evidence was given. Harri: 
v. Davis, 1 Ch. (kK. B.) 625, notis 


(C.] Varrance—-suRPLUSAGE—|f 
AIDED BY VERDICT. 


1. A declaration on a bail-bond 
stated the condition to be, to ap- 
pear, &c. “according to the cus- 
tom of His Majesty’s Court of 
Comiion Bench;” which words, 
it appeared om production of the 
bond, were not contained m the 
condition, but the Court held the 

variance to be immaterial, it not 
being necessary to set out the con- 
dition verbatem, but only according 
to its legal effect; and it must be 
inferred that the defendant was to 
answer the plaintiff according to 
the custom of the Court. Bonfel- 
low v. Steward, 3 Moore, (c. P.) 
214. 

2. A lease made by plaintiff and 
wife, of the wife’s land, was stated 
in the declaration as having been 
made by plaintiff only ; but held 
that it was no variance; it is only 
necessary to declare according to 
the legal effectof a deed; and here 
the husband might refuse as to his 
wife, and sue alone. Arnold v. 
Vevoult, 1 B. & B. (c. P.) 433. 

And see Beaver v. Lane, 2 Mod. 
217; and Ankerstein v. Clarke, 4 
i. R. 616. 

So in the case of promissory 
notes. ; 

3. Wherever a party seeks to re- 
cover damages for a breach of duty 
growing out of an employment, he 
must state that employment truly ; 
and in every case he is bound to 
prove the employment as he has 
alleged it: where, therefore, it was 
alleged to be an entire undertaking 
on the part of the defendant that 
the ship should proceed in the first 
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nstance to G., for the perpose of 


~oing on absolutely to P. ; bui by 
he evidence it appeared thatthe de- 
f-ndant’s underta‘ing was only to 
forward the ship to G., in order to 


ascertain whether she might satecly 
proceed to P., and so it was only a 
conditional destination to /.. the 
Court held that it was a fatal vari- 
ance between the evidence and the 
declaration, and that no verdict, 
therefore, could be entered for the 
niaimntiff on that count. Lopes v. De 
Tastet, WB. & 5. (c. p.) 538 
And see Green v. Greenbank, 
Marsh, 485; Weall vy. King, 
Max v. Roberts, 2 New R. 454. 


4. In an action for setting up 
near plaintiff’s house an inscription 
insinuating that it was a house of 
ill fame, &c. the declaration alleged 
that the plaintiff carried on the bu- 
siness of a retailer of wines: but 
the Court held, that as the inscrip- 
tion was not alleged to have been 
published concerning the plaintiff 
as a retailer of wine, it might be 
struck out of the declaration, and 
need ‘not be proved. Spdliv. J/us- 
sey, 2 Starr. (N. P.)559. 


5. Where the declaration alleged 
the words to have been spoken of 
and concerning certain soap which 
B. asserted to have been stolen, 
4jand it appeared that he had only 
asserted the soap to have been 
taken out of his yard, held that the 
variance was fatal. Shepherd v. 
Bliss, 2 Star. (nN. P.)510. 


6. In an action by payees against 
the acceptor of a bill, the plaintiffs 
described themselves as executors, 
carrying on trade under the firm of 
their testator, and in whose name 
the bill was drawn, held that such 
introductory description of the cha- 
racter of plaintiffs was unnecessary, 


° 
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452; 








and required no proof. Aguttar 
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and another vy. Moses, 2 Star. (x.Jed. Desanges v. Priestley, 3 Moore 


P.) 499. 

7. Itis no objection, after verdict, 
that the plaint in an inferior court 
appenrn by the record to have been 


I(C. P.) 243. 


[E.] Departure. 


In scz. ja. on the usual ware- 


Stated in the declaration, accrued ; 


3|taking out bonded goods within one 


the objection is aided by the ver- year, or for payment of duties at 


dict. Bishop v. Kaye, 3 B.& A. 
(kK. B.) 605. 

And see Heather v. Bryan, 1 
Wils. 180. 


And see ACTION ON THE CASE|bond - 


[A.] 1. 


[D.] AMENDMENT. 


1. In an action of debt for the 
rent of tithes, defendant pleaded}. 
six pleas, to which the plainuff re- 
plied specially, but left the sixth 
wholly unnoticed, but before trial 
had obtained a summons -for tra- 
versing the plea and adding a simz- 
liter, which, however, was not pro- 
ceeded in, the cause was referred 
and an award made without pre- 
judice to the objection on the re- 
cord. ‘The Court afterwards re- 
fused an application on the part of 
plaintiff to amend the record, and 
held that defendant, under the cir- 
cumstances, was not entitled to ar- 
rest the judgment; but left the 
plaintiff to enter up judgment on 
the record as it then stood, and the 
defendant to bring his writ of error. 
Ferrers v. Weall, 2 Moore, (c. P.) 
215. 

2. In an action of covenant by 
a sheriff against the surety of his 
officer, who had neglected his duty 





warrant delivered to him, the de- 


in not arresting a party the dee 


the end of the said year ; 
dant pleaded that he had paid all 
and every the duties, &c. according 


judgment for the Crown. 


defen- 


to the tenor and effect of the said 
: the replication averred that 
the goods were not within one year 
taken out, &c. and alleged, for 
breach, that defendant did not at 
the end of the year pay all and 
every the said duties, &c. according, 
&c. 3 rejoinder, that defendant, af- 
ter the end of the year, &c. did 
pay, &c.; to which plaintiff de- 
murred specially, as a departure 
from the defence contained in the 
plea; and the Court held that the 
plea was insufficient, and gave 
R. v. 
Barry, 6 Pri. (ex.) 174. 


[F | SuGGEsTIONS ON THE RECORD. 


Where the condition of the bond 
was, to pay a certain sum after the 
death of the obligor ; held, that it 
was unnecessary to suggest his 
death on the record. Semble, a 
plea of judgment recovered against 
defendants as executors made them 
parties to the record as such. Car- 
dozo v. Hardy, 2 Moore (c. P.) 
221. 


PLEADING IN EQUITY. 


A.] Bint—suPrLEMENTAL. 
B. | ANSWER--DOUBLE PLEA. 


4 


claration merely stated that such rc. * RSC 


warrant was delivered to him gene- 
rally; but the Court held that it 
should have averred that it was 
detivered to him by the plaintiff as 
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[A.] BitL—SUPPLEMENTAL. 


1. Where evidence of a conver- 


sheriff, but allowed it to be amend-!sation indicative of the defendant’s 
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PLEADING IN EQUITY. (1820.) 


fraudulent intention was offered, 
but appeared not to be charged in 
the bill; the Lord Chiet Baron re- 
jected italtcgether, the other party 
having no opportunity of answering 
it. Hall vy. Maltby, 6 Pri. (£x.) 
252. 

And see Evans v. Bicknell, 1 
Ves. 174, 183. 


2. Upon a bill to perpetuate tes- 
timony, the examination of wit- 
nesses being completed, and the 
commission Closed, a supplemental 
bill, praying the: further examina- 
tion of new witnesses to new facts 
which have been discovered since 
the filing of the former bill, even if 
it can be sustained, must at all 
events state what those facts are ; 
and the addition of new plaintiffs 
makes no difference. 

Where new evidence is disco- 
vered applicable to the facts stated 
in the original bill, the proper 
course seems to be to apply to the 
Court for permission to examine 
the new witnesses, and not to file 
a supplemental bill. Anzght and 
others v. Knight, 4 Madd. (cu.) 1. 


[ B. | ANSWER—DOUBLE PLEA. 


1. If a defendant answer, he 
must answer fully. v. Har- 


rison,4 Madd. (cu.) 252. 


2. Where the bill charged and 
interrogated as to party’s know- 
ledge of breach of covenant, in con- 
verting a tenement into a public- 
house, without leave in writing 
from the superior landlord, and his 
promise to assist in obtaining a li- 
cense for opening it, the Court 
held, that an exception to the an- 
swer, for not answering as to such 
promise, was material ; and after- 
wards, on the ground of the insuf- 
ficiency, ordered the injunction 
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| which was prayed. Lipscombe v. 


Bateman, 6 Pri. (ex.) 407. 


3. Under particular circum- 
stances, the Court will, on special 
application, give leave to file a 
double plea; as where a bill by 
simple contract creditors against 
executors, alleged that the testa- 
tor rendered his real estates sub- 
ject to the payment of all his debts, 
and secondly, that having been a 
trader at the time of his death, 
they were liable by statute ; and 
the effect only of the will being 
stated in the bill, the Court could 
not see whether the plea were in 
fact an answer to the whole bill. 
Gibson v. Whitehead and others, 4 
Madd. (cu.) 241. 


4. An answer in Chancery, so 
long as it stands such, in its con- 
tents, as it was originally framed 
and sworn to, must be taken to be 
true. It may be reformed, or in 
some instances takep off the file, 
but that can only be done by a spe- 
cial application to the Court ; it is 
not competent to the Master to do 
so. Last Ind. Co. v. Keighley, 4 
Madd. (cx.) 27. 


Where, therefore, the admissions 
of the defendant in his answer were 
conclusive that he had made a 
profit to a stated amount, the Court 
below, on the exceptions coming 
on to be re-heard, held, that it was 
not competent to him to offer, or 
to the Master to receive, evidence 
to contradict that answer; and al- 
though the plaintiffs, expecting to 
establish a larger profit, had de- 
sired a decree for a general ac- 
count, that did not entitle the de- 
fendant to contradict his own an- 
swer. ‘he Master was according- 
ly directed to review his report. 


lid. 35. 
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496 PORTIONS. 


[C.] Demurner. 


1. On general demurrer to a bill 
praving re-payment of a loan, 
(made upon an assignment of a 


lease as asecuritv, with a clause for| 


indemnifving plaintiff against loss, | 
to re- -purchase ata sum _ which 
would’ exceed legal interest,) or 
that the party might be foreclosed 


of such right to re-purchase, for}: 


that it appeared that the agreement 
to re-purchase was usurious, and 
that the plaintiff had not made a 
case to entitle him to relief, de- 
manding :udgment if he ought to 
make any further or other answer, 
&c. The Court held the demurrer 
not “tenable. Metcalf v. Brown 
and others, 5 Pri. (=x.) 560. 

If it can be shown that any part 
of the bill must be answered, a 
general demurrer cannot be sup- 
ported. Lhd. 

2. A demurrer only admits mat- 
ters positively alleged, not every 
fanciful pretence suggested in the 
bill. Baker v. Booker, 6 Pri. (Ex.) 
381. 

3. On general demurrer to a bill, 
which stated the existence of a 
modus, held, that as there must be 
an answer to that part at least, the 
demurrer must be over- 
ruled. Whyman v. Legh, 6 Pri. 
(Ex.) 90. 


gen ‘ral 


PORTIONS. 
And see Moxrreace [ A. | 4 


Where, by a settlement, certain 
estates were limited to the settlor 
for life, with remainder to trustees 


for a term, to raise 4,000/. as por- 
tions for vounger children, remain- 
der to his first and other sons, in 
tail male; and upon a false repre- 
sentation of the improved value of} 


(1820.) 
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the settled and other estates of the 
settlor, an act of parhament was 
‘obtained to discharge the uses of the 
settlement, and grant a power to the 
‘settlor to raise very considerable 
‘sums for the payment of portions, 
debts, &c. on his bringing within 
the operation of the settlement other 
estates which were alleged to be 
sufficient to indemnify against the 





incumbrances to be created under 
the authority of the act. The es- 
tates were accordingly mortgaged 
to R., who subsequently die:! great- 
ly indebted to the Crown. By an- 
other act, reciting the distresses of 
the family, and the injuries done 
them, the Lords of the Treasury 
were authorised to remit part of 
the debt, and thereby reduce the 
liability of the mortgaged estates ; 
and- the estates were directed to 
be conveyed to trustees, subject, 
in the first place, to the payment of 
the money advanced in discharge 
of the limited debt to the Crown ; 
and secondly, to secure “ such pro- 
portionable provision” for the 
younger children as they should be 
entitled to, in respect of the por- 
tions originally secured upon the 
settled estates. The Court held, 
that the legislature had the origi- 
nal setthkement directly in their 
contemplation, and that the younger 
children were entitled to the ful! 
sum originally secured on the set- 
tled estates, without contributing 
either towards the expenses incur- 
red in obtaining the acts of parlia- 
ment, or of the redemption of the 
mortgage. Hansard v. Keieys, 
2 Wils. (cH.) 106. 


POWER. 


[ A. ] CONSTRUCTION AND -OPERATIO™ 
OF : 
(B.] Execution 








POWER. 


| A.] ConsTRUCTION AND OPERATION 
OF. 


And see Devisg, 6, 7.—HABEAS cor- 
PUS, 2.—--INJUNOTION, 2,.—LEASE, 
4.— TRUSTER, 7. 


1. Testator by will empowered 
trustees to offer his shares in four 
distinct estates, to certain persons 
for a specific price; by a subse- 
quent codicil he takes out one of 
those estates, and makes it liable 
to his debts and legacies, and fur- 
ther charges it with the payment of 
an annuity; he afterwards devises 
the whole to trustees, with a power 
of sale, on the condition of its be- 
ing required for payment of his 
debts and legacies, making the 
whole one united fund, and with- 
out any reference to ‘the former 
restricted power of sale ; and the 
Court held, that such power was 
absolutely revoked, at least it 
would not compel the trustees to 
convey the estate according to such 
power. Bridger v. Rice, 1 Jac. & 
W. (cu.) 74. 


2.*A power contained in a deed 
to give livery of seisin, according 
to the form and effect of the deed, 
was held to be well executed on a 
day subsequent to the particular 
day of the date of the deed; the 
true meaning of such a power be- 
ing, that the attorney shall deliver 
seisin at any convenient day subse- 
quent, and that the lessee shall hold 
according to the tenor and effect of 
the lease. Roe v. Rasleigh, 3 B. 
& A. (K. B-) 156. 


And see Freenian v. West, 
Wils. 167; over-ruling Hennings 
v. Panchard, Cro. Jac. 153; and 
Walter v. Dean, &c. of Norwich, 
Moore, 875. 


(1820.) 


2\under the power. 


POWER. 497 
[B.] Execution. 


And see Practice, (£@.) [N.] 1. 


1. Where the power is in gene- 
ral terms, it is competent to the 
donee to execute it by deed or by 
will; as where the testator devised 
all his real and personal estate to 
his wife for life, “to be divided 
by her according to the best of her 
judgment and discretion amongst 
such of his childrén and their issue 
as should be surviving at the time 
of her decease ;” the Court held it 
well executed by a will appointing 
a share to each of the surviving 
children, and in case of their 
deaths to their children respective- 
ly, and a share to the surviving 
children of a deceased child. By 
the words “ children and their is- 
sue,’ was intended that all were 
equally the objects of the power, 
and not merely the manner in 
which the estate was to be given. 
Ex parte Williams, 1 Jac. & W.- 
(cu-) 89. 


2. Where a party possessed of a 
term for ninety-nine vears, deter- 
minable on lives, conveyed it to 
trustees with a power to lease “ for 
such time and term, not exceeding 
twenty-one years, and determina- 
ble as the said term of ninety-nine 
years was determinable, as they or 
either of them should think pro- 
per;” held, that a lease made 
previous to the expiration of a 
former one, which was agreed to 
be cancelled, to commence at a 
future period, was not a valid lease 
Semble, a gene- 
ral. power to lease for a certain 
number of years does not authorise 
leases in reversion or in futuro, 





but must be restrained to leases in 
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possession. Shaw v. Summers, 3 
Moore (c. P.) 196. 
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PRACTICE (Common Law.) 


[A.] PRocress—=-SUFFICIENCY OF-— 
SERVICE OF—=-COMMITIAL BX 
THE COURT. 


(B.| Arripavirs. 
ic .| JupGE’s ORDER—PARTICULARS. 
D.] DecLARATION—-NOTICE’ OF-— 


‘BILL, FILING OF—AMENDING=— 
STRIKING OUT COUNTS. 
| E.] PLeas—-FILING OF—--TIME TO 
: PLEAD—RULE TO PLEAD=DE- 
MAND OF—=WHEN A NULLITY; 
(F.| IRREGULARITY—WHEN WAIVED. 
(G.] VENUE, CHANGING OP—BRING- 
ING BACK. 
(H.] TriaL—-puTrinG OFF—oRDER 
OF PROCEEDING—-VERDICT— 
NEW TRIAL, 
(I.] JupGMeEnr. 
(a) Rule for signing. 
(b) Ofnon pros.. 


(c) As in case of non-suit. 
| K.] INquinY—--REFERENCE TO THE 
MASTER. 
| L. | Cosrs—szcuriry FOR—BY STA- 
TUTES. 
| M.| Mortons ror sTAY OF PROCEED- 
INGS—ATTACHMENT, XC. 
And see Balt, frassim. 





(A. ] PRocEss—suUFFIOIENCY OF— 
SERVICE OF—-COMMITTAL BY 
THE COURT. 


1. Where the notice at the foot 
of the process was to appear at a 
past day, being Sth February in- 
stead of 5th April; the Court held 
it clearly irregular, and set aside 
the proceedings founded thereon. 
Baratta v. Lee, 2: Moore (c. P.) 
214. 


2. Where the notice at the foot 
- common process was to appear 
1“ Friday the 6th of November,” 
the 6th being on Saturday ; helda 
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fatal irregularity, the statute re- 
quiring the day of the month to be 
inserted. Abraham .v. Noakes, 1 
Ch. (kK. B-) 615. 


3. Where a right’ person was ar- 
rested under a warrant, which did 
not correspond with the writ as to 
the names of other parties, but the 
defendant could not be misled by 
the mistake, held, that he was not 
entitled to be discharged out of 
custody. Willams v. Lewis, 1 Ch. 
(x. B.) 611. 


4..'To authorise the issuing a 
capias in a second county, a fresh 
affidavit of debt must be filed with. 
the filacer of that county ; an office 
copy of the former affidavit is not 
sufficient. But the Court held, that 
the defendant having put in special 
bail, it was a waiver of the irregu- 
larity. Anderson v. Hayman, 2 
Moore («. P.) 191. 

And see Dalton y. Barnes, 1 M 
& S. 230. 


5. Where it was stated in the 
affidavit, that upon inquiry the de- 
ponent was informed that the de- 
fendant was gone to sea ;- the Court 
allowed service ot a rule, for taking 
money deposited in lieu of bail out 
of the sheriff’s hands, at the last: 
place of abode, and sticking up an- 
other copy in the office, to be 
deemed good service. feale vy. 
Triscott, 1. Ch. («. 8.) 675. 


6. A defendant, being in the cus- 
tody of the warden of the Fleet, 
and brought up by Aad. corp. ad 
resp. may be committed to the cus- 
tody of the marshal-upon a special - 
original, provided the writ be re- 
turnable when the committal takes 
place. But per Bayley, J. it was- 
certainly irregular that defendant 
should be committed to the custo- 





dy of the marshal before the return 
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of the writ. Selig.v. Leidersdorff,| and before appearance entered, the 


3 B. & A. (kK. B.) 601. 


[| B.] Arripavits. 


i. An affidavit sworn before a 
justice in Scotland is admissible, if 
the hand-writing of the justice be 
authenticated. Turnbull v. More- 
ton, 1 Ch. (kK. B.) 721. 

2. An affidavit on an application 
to set aside an execution, on the 
ground that the defendant had 
been discharged under an insolvent 
act, held bad, as having been sworn 
before the attorney in the cause. 
Jenkins v. Mason, 3 Moore (c. P.) 
325. 

And see Ready. Cooper,.5 Taunt. 
89. : 

3. An affidavit, entitled, ‘in the 
cause of B. and others v. C.” with- 
out specifying the names, held im- 
perfectly entitled, and that it could 
not be read ; but the Court refused 
to allow costs where the rule went 
off upon a mere objection to the 
title of the affidavits. Bullman v. 
Callow, 1 Ch. (k. Be) 727. 


'C.] JupGe’s GRDER—-PARTICU- 
LARS. 


1. The mere drawing up of a 
judge’s order for particulars will 
not operate as a stay of proceed- 
ings, unless it be actually served 
upon the plaintiff’s attorney.— 
Where it did not even appear to 
have been drawn up, although di- 
rected by the judge to be issued, 
the Court discharged a rule for 
setting aside the interlocutory judg- 
ment which had been signed. W2i- 
sonv. Hunt, 1 Ch. (kK. B.) 647. 

2. Where an order has been 
made for a particular to be deliver- 
ed, with a stay of proceedings, (al- 
though in an action for an assault, 
where it is not usually granted,) 


_} plaintiff cannot sign judgment ; 


and, on application to set it aside, 
itis not necessary for the defendant 
to swear to merits, if by mistake 


atrial. Derry 
(K- B.) 725. 

3. Summonses and orders may 
now be made by a judge at assize 
in actions pending in any Court. 
1 Geo. 4, c. 55. 


v- Lloyd, 1 Ch. 


|D.] DecLARATION, NOTICE OF— 
BILL, FILING OF—STRIKING 
OUT COUNTS. 


1. Where a defendant had re- 
moved into another county, ‘and the 
notice of declaration had been 
served, by being fastened on the 
door of his late dwelling-house ; 
held not to be irregular from the 
mere circumstance of the party, 
who fixed the notice, having the 
knowledge of the defendant’s resi- 
dence ; unless it appeared that the 
plaintiff or his attorney knew it. 
And where the defendant neglect- 
ed to apply to set aside the judg- 
ment until after the writ of inquiry 
had been executed, the Court held 
that it wasawaiver. Cole v. Ben- 
nett, 6 Pri. (ex.) 19. 


2. The interval between the es- 


actually sitting is to be taken as 
part of the terTidglh* Court held, 
therefore, that plamtff might file 
his bill against the Warden of the 
Fleet after the essoign day ; and 
that if he gave a rule to plead on 
the first day the Court actually sat, 
he would substantially comply with 
the requisition of 8 and 9 W. 3, c. 
27,s- 12. Bolton v. Eyles, 2 B. 
& A. (c. P.) 51. 


3. Where a declaration contained 





separate counts on 98 country bank- 


he has been excluded the benefit of 


soign day and the day of the Court” 
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notes, the Court referred it to the 
Master to strike out all the counts 
except the first ; the defendant un- 
dertaking to permit all the other 
notes to be given in evidence upon 
the account stated, and not to 
bring error: the costs of those 
counts, and of the application, to be 
costs in the cause. Curmack v. 
Gundry. 3 B. & A. (K. B.) 272; 
and 1 Ch. (xk. B.) 709. 

And see Lane v. Smith, 3 Smith’s 
Rep. 113. _ 


[i.] PLeaAs—riLInG OF—TIME To 
PLEAD—-RULE TO PLEAD— 
DEMAND OF=——WHEN A NUL- 
LITY. 


1. A party is not bound to enter}. 
the plea of the general issue in the 
bouk, but may file it with the clerk 
of the judgments ; and the affida- 
vit, upon motion to set aside the 
judgment signed for such alleged 
irregularity, “need not state where 
the plea was previously filed ; the 
Court will assumé that it is filed 
in the right place until the contrary 
be shown. Davison v. Moreton, 1 
Ch. (x. B.) 715. 

2. Where the bill is filed in va- 
cation, a plea in abatement may be 
put in within the first four days of 
the following term. Holme v. Dal- 
by, 3B.& A. (x. B.) 2593 and 1 
Ch. (kK. B.) 704. 

3. After es, of an amended 
declaration, and rule to plead given, 
no demand of plea is necessary to 
entitle a party to sign judgment. 
Fluckvale v. Kendal, 3 B. & -A. 
(K. B-) 137; and 1 Ch. (x. B.) 
693. 

And see Pearson v. Reynoids, 4 
East. 571; and Baker v. Hall, 1 
‘Taunt. 538. 

4. After time to plead given on 
a judge’s order, neither a rule to 





y 
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(1820.) 
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plead nor demand of plea, was held 
necessary. Cardozo v. Hardy, 2 
Moore (c. P.) 221. 

5. A special demurrer for mis- 
joinder of counts, on promises to 
plaintiff as executor, and to plain- 
tiff’s testator, is an issuable plea 
within the meaning of the.order to 
plead issuably, and cannot be treat- 
ed as a nullity, and bring an error 
in substance, and so a ground of 
general demurrer, yet the being 
specially assigned was not there- 
fore to be treated as a sham de- 
murrer. Newlam v. Dowding, 1 
Ch. (kK. B.) 712. 

6. Plea of not guilty in assump- 
sit, however it may be bad on de- 
murrer, yet is no ground for treat- 
ing it as no plea, to authorise sign- 
ing judgment. Davison v. Moreton, 
1 Ch. (kK. B.) 715. 

And see Baron and Feme, [ A. } 
2. 


[F.] InnrrGuLARITY—WHEN 
WAIVED. 


1. Where the affidavit of the 
truth of a plea in abatement was 
insufficient in terms, and the plain- 
tiff might have considered it as a 
nullity, and signed judgment, the 
Court refused to set it aside for 
irregularity. Bray v. Haller, 2 
Moore (c. P.) 213. 

2. Misnomer of the plaintiff can 
only be taken advantage of by plea 
in abatement, and is no ground of 
motion to sct aside proceedings for 
irregularity. Jlorley v. Law, 2 B. 
& B. (c. vp.) 34. 

3. Where the defendant‘signed 
the bail-bond, which was regular ; 
held to be a waiver of the irregu- 
larity in the writ, which omitted 
the Christian names of ‘the parties 
directed to be taken. Kingston v. 


Llewellyn and another, 1 B. & B. 





(c. P.) 529. 
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[G.] Venvz, CHANGING OF—- 
BRINGING BACK. 


1. Inconvenience to the plaintiff 
is no ground for bringing back the 
venue, and depriving the defendant 
of the benefit of having the trial 
where the cause of action arose. 
Semble, if he had been under terms 
of taking short notice of trial, and 
of not assigning error for want of 
special original, it might have been 
different. Jones v. Davis, 1 Ch. 
(kK. B.) 691. 

2. On motion to change the ve- 
nue into Yorkshire, upon the ‘usual 
affidavit, the Court refused to re- 
tain it merely on the ground of 
inconvenience and delay to the 
plaintiff ; by analogy to the prin- 
ciple of the rule, not to change the 
venue into the northern counties in 
the spring without consent. Bot- 
tomley v. kin, 5 Pri. (ex.) 612. 

3. The Court of Exchequer 
adopted the rule of K. B. of 
changing the venue on the usual 
affidavit, and that the plaintiff is not 
entitled to bring it back, without 
undertaking to give material evi- 
dence in the county where he had 
originally laidit. Emery v. Emery, 
6 Pri. (ex.) 336. 


'H.] Trial, PUTTING OFF—oR- 
DER OF PROCEEDING—VER- 
DICT—NEW TRIAL. 


1. A trial can be postponed only 
to a definite period; the Court 
therefore refused a motion “ to 
postpone it until a commission was 
sent out,” or * until the witnesses 
were examined,” as too indefinite. 
M‘Cauley v. Thorpe, 1 Ch. (x. 
B.) 685. 

The Court afterwards granted a 
rule postponing the trial until the 
sittings after "rinity ‘Term follow- 
ing; onthe g’ inds, first, that the 


(1820.) 
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plaintiff had not brought his action 
(for a libel) until eleven months 
after the alleged publication; and 
2ndly, that he had not replied un- 
til seven months after the pleas 
were delivered bid. 

2. Where the defendant remov- 
ed the cause from the Palace 
Court, and in the meantime his 
witnesses, who were seamen, had 
gone abroad; the Court refused 
to put off the trial but upon the 
terms of bringing the money into 
Court. Taylor v. Gilkes, 1 Ch. 
(kK. B.) 730. 

3. Where, to an action of tres- 
pass, defendant pleaded not guilty 
as to the force and arms, &c. and 
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justified as to the residue under a 


right of way ; held, that there be- 
ing in fact but one issue, the af- 
firmative of which lay on the de- 
fendant, he was entitled to begin. 
The denial of the force and arms, 
&c. was merely introduced, not 
with a view to the cause, but for 
the purpose of saving the fine to 
the king, and was quite dehors the 
cause, as between the parties. Jack- 
son v. Hesketh, 2 Star. (nN. Pp.) 519. 

And see Revett v. Braham, 4'T. 
R. 497. 

4. Upon a plea in abatement for 
non-joinder of others; held, that 
the plaintiff was to begin, it being 
in him to prove his damages. Ro- 
bey v. Howard, 2 Star. (N. P.) 555. 

An account kept in a single name 
only, in the pass-book and at the 
bankers, held strong evidence to 
show that credit was given to one 
only. Ibid. 

5. Where the issue to be tried 
in an inferior Court was, whether 
the defendant promised jointly or 
alone, and the jury found merely 
that he promised, without saying 
whether alone or jointly ; held, 
that the judgment could not be. 
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supported, the jury not distinctly 
finding the issue joined between 
the parties ; it is necessary that it 
should be shown by the verdict that 
the jury have taken into considera- 
tion the very point in issue. /i- 
shop v. Kaye, 3 B. & A. (k. B.) 
610. 

6. The cause, being in the list of 
the day, is sufficient notice to the 
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attorney, that it may be tried in 


the course of the day, at any time, 
or in any order that circumstances 
may render most convenient ; 
where therefore a cause had been 
called on. and inthe absence of the 
attorney been tried as an unde- 
fended cause, and it did not ap- 
pear when the brief was delivered 
to counsel, or subpoena issued ; the 
Court only granted a new trial ‘on 
payment of costs. Fourdrinier v. 
Bradbury, 3 B. & A. (x. B.) 328. 

7. Where the judge is interrupt- 
ed by the jury in his summing up, 
and when about to direct them to 
find in favour of the defendant, 
and they having thus misled the 
judge, give a contrary verdict ; 
that is a sufficient ground for 
granting anew trial. Gainsford v. 
Blackford, 6:Pri. (Ex.) 40. 

And see Covenant, [B.] 2. 

8. Middlesex issues at Nisi Prius 
are now triable elsewhere than at 
Westminster Hall, 1 Geo. 4. c. 21. 

And before any judge during the 
vacation. 2 Geo. 4, c. 55. 

And see Evipence, [E.] 2.— 
Insurance, [B.] 1. 


re 
j 


LT.) JupGMENT. 


u 


(a) Rule for signing. 


1. Where the summons for fur- 
ther time to plead was not returna- 
ble until after the time for pleading 
had expired, and the plaintiff sign- 
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ed judgment, the Court held, that 
it was regular ; and discharged a 
rule for setting aside the judgment 
so signed, with costs; the plaintiff 
could not be deprived of his right 
to sign judgment by what took 
place afterwards. Barnett v. New- 
ton, 1 Ch. (x. B.) 689. 

2. Where the defendant pleaded 
before appearance, and before he 
had taken the declaration out of the 
office; held, that the irregularity 
was a waiver of the necessity for 
a demand of plea; and the plea 
being a nullity, the plaintiff was en- 
titled to sign judgment: the de- 
fendant must put himself in a situ- 
ation to require the demand of a. 
plea. Bond v. Smart, 1 Ch. (k. Be) 
755. 

3. It is not necessary to serve 
the defendant with the rule for a 
concilium in cases where’ no argu- 
ment is intended. Where there- 
fore he had been served with a 
mistaken rule as to the day, the 
Court, in the absence of any affida- 
vit, showing even the semblance of 
an argument, or that any injury 
had been sustained by the inadver- 
tence of the attorney’s clerk, dis- 
charged a rule for setting aside the 
judgment, with costs. //arris v. 
Whitechurch, 1 Ch. (x. B.) 718. 


(b) Of Non-pros. 


1. The twelve months allowed 
for signing judgment of non-pros, 
are to be reckoned from the return 
day of the writ. Cooter v. Nias, 
3 B.& A. (x. B.) 2715; and 1 Ch. 
(K. B.) 669. 

2. Bail acknowledged and justi- 
fied in a subsequent term are yet, 
according to the practice (contra 
13 Car. 2, st. 2, c. 2, s. 3,) not en- 





tered as of the preceding term, or 
even when substituted for other 








bail put ‘in of the preceding term ; 
held, therefore, that a plaintiff was 
not guilty of laches in not declar- 
ing in such preceding term, as the 
defendant was not then fully in 
Court; and judgment of non-pros 
set aside. Brandon v. Henry, 3 
B. & A. (Kk. B.) 514. 

And see Rolleston vy. Scott, 5 'T. 
Rep. 372. 


(c) As in a case of non-suit. 


1. Where the issue was joined in 
Hillary Term, and the plaintiff not 
taking any further step the defen- 
dant in Michaelmas Term’ ruled 
him to enter the issue ; the Court 
held, that he was at liberty to move 
for judgment as in case of non suit 
inthe sameterm. Holahv. Fleet, 
1 Ch. (x. B.) 672. 

2. Where a rule for judgment, 
as in case of non-suit, had been 
discharged on giving a peremptory 
undertaking, but which the party 
did not comply with, the defendant 
having in the interim become in- 
solvent ; the Court, upon motion, 
allowed the plaintiff to enter a stet 
processus, on paying the costs of 
the application. Sheirs v. Carter, 
1 Ch. (kK. B.) 738. 


3. In the Exchequer, where a 
rule for judgment, as in case of 
non-suit, is discharged on a pe- 
remptory undertaking, without a 
sufficient excuse on the part of the 
plaintiff for not having proceeded 
to trial, such rule is discharged 
with costs.. Birdwood y. Hart, 6 
Pri. (Ex. ) 202. 


| K.] INQUIRY--REFERENCE TO THE 
MASTER. 
1. Upon motion to set aside a 


writ of inquiry, for excessive da- 
mages in an action for a trifling 
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assault, the Court imposed the 
terms of bringing part into Court, 

where a long interval must occur 
before cause could be shown against 
the rule. Wiliams v. Reeves, i 

Ch. (x. B.) 729. 

2. ‘The Court held that it was 
not a ground for setting aside the’ 
inquisition on an action for words, 
that the under-sheriff had directed’ 
the jury to consider in estimating 
the damages, the moderate cir- 
cumstances of the defendant, and 
that she would have to pay her 
own costs. Kingston v. Haychurch, 
1 Ch. (k. B.) 645: 


And see Action ON THE Casz, | A. | 


PRACICE (C. L.) 


(+), 


3. The Court, upon the applica- 
tion of the defendant before judg- 
»}ment, referred it to the secondary,. 
to compute principal and interest 
upon a common money-bond. Bos- 
worth ¥. Bosworth, 5 Moore (c. 
Pp.) 690. 


(L.| Cosrs—skcurITry FOR—BY STA- 
TUTE—ON PAYMENT OF MONEY 
INTO COURT—-ATTACHMENT FOR” 
NOT PAYING. 

And see Trespass,°4. 5. 7. 


Where a plaintiff fails in his 
action he is not entitled to the 
costs, although he afterwards suc- 
ceeds upon a new trial granted, 
and that, upon the ground of a 
misdirection of the judge. Birketi 
v. Willan and others, 1 Ch. (x. B.) 
633. 

And see Lickbarrow vy. Mason, 
6 'T’. Rep. 131. 

In what cases the Court will set 
aside the verdict without costs. 
see Ibid. (n) (a.) 

2. The application for security 
for costs must be made in the very’ 
earliest stage of the proceedings ; 





the Court refused to grant it after” 
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issue joined. Anon. 5 Pri. 611; 
admitting .the determination in 
Baker v. Hargreaves, 6 'T. Rep. 
597, to have been unequivocally 
over-ruled. 

And see Chevallier v. Finnis, 1 
B. & B. 278. 

3. A defendant in replevin, re- 
siding out of the jurisdiction of the 
Court, cannot be distinguished from 
any ordinary plaintiff, as to giving 
security for costs. Selby v. Cruch- 
ley, 1 B. & B. (c. P.) 505. 


4. In the Exchequer the order 
for payment of costs on paying 
money into Court is imperative 
(and not conditional as in K. B. ;) 
and on their being taxed, the plain- 
tiff may have an attachment if not 
paid; but the plaintiff is also at 
liberty to proceed to trial for the 
purpose of recovering them. Pium- 
mer v. Savage, 6 Pri. (Ex.) 126. 

And see Phelips v. Barrett, 4 
Pri. 23; Lewis v. Morland, 2 B. 
& A. 56. 

5. Where two counts only of the 
declaration were founded on the 
statute of 8 Hen. 6. c. 9, s. 6, (for 
a forcible entry) giving treble costs, 
and plaintiff obtained. general da- 
mages ; the»Court held, that he 
was entitled to enter his judgment 
on the counts at common law 
alone, and with single costs. Kemp 
v. Richardson, 2 Moore (c. P.) 
238. 

6. The Court refused to tax the 
defendant’s costs under 43 Geo. 3, 
c. 46,s. 3, the plaintiff having taken 
out of Court 56s. and afterwards 
proceeded to trial, the costs not 
being paid; where the defendant 
had obstinately refused paying 
them, and his affidavit was satis- 
factorily answered. Plummer v. 
Savage, 6 Pri. (ex.) 126. 

7. Where the original debt was 





15/. 17s. and the defendant had 
paid 1/. 7s. and given a note of 
hand for the 14/. payable by instal- 
ments ; the Court held, that as the 
plaintiff might have arrested him 
on the note, it was a complete and 
sufficient answer to the arrest be- 
ing either vexatious or malicious, 
and refused to allow costs under 
43 G. 3, c. 46, s. 3. Pincher v. 
Brown, 3 Moore (c. Pp.) 590. 


8. The rule for an attachment 
for non-payment of costs is abso- 
lute in the first instance, even after 
the expiration of a year from the 
time the costs were taxed. In the 
principal case it was allowed, al- 
though four years had elapsed. R. 
v- C. D. 1 Ch. (k. B.) 723. 


[M.] For stray oF PROCEEDINGS— 
ATTACHMENTS, &c. 


1. The Court will.not, on the 
last day of term, grant a motion 
for a stay of proceedings, or to 
call upon an attorney to answer 
the matters of anaffidavit. Bailey 
v. Jones, 1 Ch. (kK B.) 744. 


And the practice is the same with 
respect to motions for quashing in- 
dictments, setting aside awards, 
or motions for attachment; but 
the Court will enlarge such rules. 
Bailey v. Jones, 1 Ch. (kK. 8.) 744, 
notis. 


~_ 


PRACTICE (1n Equity.) 


[A.] Norices—PETITIONS—MOTIONS 
—SERVICE OF. 
B. | Arrrpavits. 
C.| AMENDMENTS—COSTS OF. 
Ey LEAVE TO WITHDRAW. 
| E. | ANSwERS—SUPPLEMENTAL— DE- 
MURRERS, : 
[F.] Excerrions. 





[G.] Deposirtons-—EXAMINATION OF 
WITNESSES—:-—COMMISSION TO 
EXAMINE PUBLICATION. 

| H.] Propworion or DEEDS. 

[f.] Cause-papER—-HEARING—-RE- 
HEARING. . 

[K.] REFERENCE To OFFICERS OF THE 
COURT. 

[L.] Masrer’s rEPORT—-AMENDING 
—SENDING BACK. 

| M.] Issurs—sproraL COMMISSIONS-- 
CROSS BILLS. 

[N.] Dreerres—pirries TO—oRDERS 
—PRO CONFESSO— RESPECTING 
MONEYS. 

[O.] AtracuMENTs--sEQUESTRATIONS 
—CONTEMPTS: 

| P. | Cosrs—parrizs LIARLF TO. 

|Q.] Stay oF pRociRpINGs—-BILL 
DISMISSED—IN CASE OF DEATH 
——UNDERTAKING TO SPEED. 

And sce Bippines.—-IxsuNcrTION, 
passim. 





[A.] Norices—-prTITIONS—Mo- 
TIONS—SERVICE OF. 


1. Where a motion for an injunc- 
tion was made on the merits con- 
fessed in the answer, and so the 
defendants could not be taken by 
surprise ; notice served on the day 
before was allowed to be sufficient, 
there being only one day of sitting. 
Hayward vy. Greenwood, 1 Dan. 
(Ex.) 209. 


2. The replication, being filed 
before motion to dissolve injunction 
and dismiss the cause actually 
made, but after notice given, held, 
that the motion could not be sus- 
tained ; but the defendant was en- 
titled to his costs. Spurrier y. 
Bennett, 4 Madd. (cu) 34. 


S. Before a petition can be read 
in Court, there must be an affida- 
vit of personal service of it filed. 
Ex parte North, 4 Madd. (cu.) 


595, 
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4. After an order for payment, 
and defendant being called on seven 
times without being found; ser- 
vice on defendant’s clerk in Court 
allowed to be deemed good services 
Anon. 4 Madd. (cu.) 462. 


5. In order to ground a motion 
by plaintiff, on a bill of interpleader, 
that service of the subpena on the 
solicitor bringing the action should 
be deemed good service; held, 
that the subpeena should have been 
previously formally tendered to 
such solicitor. Last India Co. and 
another v. Collins, 6 Pri. (ex. ) 404. 


[B.] Arrrpavirs. 


The Court held that an affidavit, 
filed in support of a bill of inter- 
pleader, sworn before the solicitor 
in the cause, was not by the prac- 
tice of the Court irregular, and re- 
fused a motion to have it taken off 
the file ; but desired that it should 
be understood, as a rule, that it 
should not be done in future. 
Smith v. Woodroffe, 6 Pri. (Ex.) 
230. 


[C.] AMENDMENTS—COSTs OF. 


1. If a plaintiff excepts to an an- 
swer, and afterwards moves to 


jamend his bill, that operates as a 


waiver of the exceptions to the an- 
swer; if he is desirous of amend- 
ing, without prejudice to the excep- 
tions previously taken, he must 
make a special motion to that effect. 
De la Torre v. Bernales, 4 Madd. 
(cH.) 396. 

And see Jacob v. Hall, 12 Ves. 
458. | 

2. The motion to discharge an 
order to amend without costs (the 
defendant having submitted to ex- 





ceptions,) unless the plaiatiffamend 
‘ 
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his bill within a week, is of course. 


Benedict v. Thackeray, 5 Pri. (Ex.)| 


592. 

3. It is a motion of course to 
withdraw a replication and amend 
a bill, unless some further proceed- 
ings have been had in the cause, or 
the plaintiff has undertaken to 
speed the cause. Lord Kilcoursey 
v. Ley, 4 Madd. (cu.) 212. 

In the Exchequer the parties 
must make a special case. So 
where a rule has been given to pro- 
duce witnesses, (it is a motion that 
requires notice and a special case.) 

4. After a motion to dismiss, 
and an undertaking by the defen- 
dant to speed, the plaintiff cannot, 
as a motion of course, move for 
leave to amend the bill; but aspe- 
cial application is necessary. Myers 
V. , 4 Madd. (cu.) 268. 

5. Where an order to dismiss 
has been obtained, but no notice 
given, plaintiff may amend without 
previously moving to discharge the 
order to dismiss. Tanner v. Dean, 
4. Madd. (cu.) 176. 

6. All applications, to rectify a 
decree, must be made by petition. 
Grey v. Dickenson, 4 Madd. (cu.) 
464. 





[D.] LEAVE To WITHDRAW. 
And see Inrant, [A.] TI. 4 


A plaintiff cannot be permitted 
to withdraw himself from that cha- 
racter, if by so doing the remaining 
plaintiffs will be injured, but sub 
ject to such terms as will prevent 
that, semble, the Court will allow 
it. Holkirk vy. Holkirk, 4 Madd. 
(cH.) 50. 


[E.] ANswERs—suPpPLEMENTAL— 
DEMURRERS—WHEN FILED. 


1. An original and supplemental 
answer may be united eher either 





would not be intelligible without 
the other ; and a supplemental one 
is sometimes allowed to correct an 
apparent mistake, but iftone of the 
answers be distinct and clear that 
is sufficient. Kidson v. Dilworth, 
6 Pri. (£x.) 573. 


2. Where a manifest mistake ap- 
peared in the description of ac- 
counts in the schedules, the Court, 
by analogy to supplemental an- 
swers, permitted the defendants to 
file supplemental schedules, with 
liberty to produce them ‘before the 
master upon the taking of the ac- 
counts. French v. Myles, 4 Madd. 
(cH.) 404. 


8. Where a demurrer is struck 
outof the paper for want of an ap- 
pearance, it cannot be set down 
without an order. Jolson v. Lord 
Fitzwilliam, 4 Madd. (cu.) 403. 


4. A demurrer having been set 
down for argument, no objection 
can be made as to its having been 
improperly filed : there should be 
a motion for taking it off the file. 
Baker v. Booker, 6 Pri. (&xX-) 382. 


And see ATTorneEY,[C.] 2; and 
infra, [H.] 1. 


[I*.] Exceprions. 


1. Where voluminous exceptions 
had been taken, the nature of the 
case admitting of a much shorter 
form, the Court directed the depo- 
sit to be returned. Last India Co. 
v. Keighley, 4 Madd. (cu.) 39. 


And see Wall v. Bushhy, 1 Bro. 
C. C. 484. 


2. Exceptions, standing for ar- 
gument, can only be heard in the 
Kixchequer at the sitting of the 
Mem, 5 Pri. (ex.) 60% 


Court. 








PRAC 
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(G.| Deposrrions—EXAMINATION OF 
WITNESSES COMMISSION TO 
EXAMINE-—=PUBLICATION. 





1. A solicitor’s clerk is within 
the policy of the rule, which ex- 
cludes solicitors from taking part 
in the execution of a commission 
for taking depositions ; the Court 
therefore suppressed deposition, 
where it appeared that the clerk to 
the defendant’s solicitor was em- 
ployed in taking, writing, tran- 


scribing and engrossing them. 
Cooke v. Wilson, 4 Madd. (cu.) 
380. 


2. Examiner was ordered to wait 
upon the witness to take his exa- 
mination, upon affidavit of the -in- 
capacity of the latter to attend. 
Anon. 4 Madd. (cu.) 463. 


3. Under a commission, giving 
power to take answers, is implied 
the power to empwy an interpreter 
when necessary ; and where it was 
certified that the defendant, whose 
answer was to be taken, was duly 
sworn, and the oath properly admi- 
nistered to the interpreter, the 
Court held, that they must con- 
clude that the answer was proper- 
ly interpreted to, and understood 
by the defendant, although it was 
not distinctly so stated in the afhi- 
davit. Loughman v. Novaes, 6 
Pri. (ex.) 108. 

4. Upon a motion for a commis- 
sion to examine witnesses abroad, 


it has never been held indispensa-7 


bly necessary that the afhdavit 
should state that there was a good 
defence, if he could procure the 
evidence proposed, or that the so- 


licitor should join in that part of, 


the affidavit; the mere statement 
that he cannot safely proceed to 
trial, without the evidence of such 
witnesses, seems sufiicient.  [/’a0d- 
Boyd,6 Pri. (-) 101. 


head vy. 
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5. A commission to examine wit- 
nesses abroad cannot be moved for, 
unless the defendant be in contempt 
or has answered, <Kzng v. Allen, 
4 Madd. (cu.) 247. 

6. After an order to enlarge pub- 
lication, and before the time ex- 
pired the plaintiff served the de- 
fendant with a subpena, and set 
the cause down for hearing ; but 
held to be irregular, and the sub- 
pena ordered to be quashed, and 
the cause struck out of the paper. 
A cause cannot regularly be set 
down before publication without a 
special order. Lillis v. King, 4 
Madd. (..H.) 126. 


[HJ 


1. Where on a bill of discovery 
the question was, whether the de- 
fendant had not in his possession 
certain deeds, which, if produced, 
would show that he had no title ; 
the Court held, that the plaintiif 
had a right to the benefit of any in- 
strument in the possession cf the 
defendant which might make in his 
favour, and the defendant could not 
object to it in the mode of demur- 
rer. Whyman v. Legh, 6 Pri. (&x.) 
88 ; 

2. Where the answer of the party 
did not admit that she had then the 
deed in her power, but only at s 
time past; the Court held it not e 
sufficient admission to warrant il 
order for production. Zeeman v. 
Midland, 4 Madd. (cu.) 391. 


PRODUCTION OF DEEDS. 


3. Plaintiff having mentioned and 
referred to certain drafts or sketches 
of accounts in his bill, but not 
alleged, nor was it shown, that 
they were in his possession ; the 
Court refused a motion for the pro- 
duction of them, with costs. Jack- 
$On Ve Sedgwick 2 Wils. (cu.) 
107. 
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4. Upon production of a will, at 
the hearing of a cause, the security 
for its being returned should be ap- 
proved by the master; such order 
for production ought to be directed 
sxenerally “ to the registrar of the 
f‘ourt.” Qualey v. Qualey, 4 


Madd. (cH.) 213. 


[i ] CAUSE-PAPER-~--HEARING—-RE> 
HEARING. 


1. The general order of “1st 
May 1778, for making out the pa- 
per of causes for hearing after term, 
as to its having a separate column 
for causes in which publication has 
not passed, isto be in future abided 
by ; and no cause to be removed 
to the column for causes in which 
publication has passed, until publi- 
cation has actually passed. Gen.. 
Ord. 20th Jan. 1819. 

2. A cause was allowed to be 
called on, though not in the paper, 
where a witness to produce a will 
was brought up at a great expense, 
in the expectation that the cause 

vould have been in the paper, 

von. 4 Madd. (cu.) 271. 

4 pon a mere petition for a 

“caring, Ww 1s not necessary to 

ive notice to the opposite side ; 
se order may be obtained upon an 
ex parte application. Ex parte 
flensor, 1 Buck (B. c.) 427. 


| K.| REFERENCE ‘TO OFFICERS OF THE 
COURT. 

1. In a clear case; upon a ques- 
tion of law, the Court will not send 
parties before the Master. Dixon 
v. Smith, 1 Swanst. (cu.) 459. 

2. No application can be made 
to refer a bill for scandal, by one 


not a party to the cause, for he has| 


no right to take an office copy of 
the bill; his remedy for the injury 
is by action at law. Anon. 4 Madd. 
(cu.) 252. 











(L. | Masrer’s REPORT—-AMENDING—= 
SENDING BACK. 


1. The plaintiffs, by their bill, 
charged the defendant as_ their 
agent in various transactions, and 
prayed that he might account for 
profits on specific items ; or in the 
alternative, that an account might be 
taken of what was due generally in 
those transactions ; to which the 
defendant put in his answer, ad- 
mitting certain contracts, and that 
profits accrued thereon to a stated 
large amount, upon which a decree 
was taken by the plaintiffs for his 
accounting on the specific contracts: 
upon reference to the Master, he 
reported, that by the agreement of 
the parties before him,the account 
was taken as an open account; and 
upon certain admissions stated In 
his report he had found a balance, 
which was in direct opposition to 
the facts admitted in the defen- 
dant’s answer. Upon exceptions 
taken thereto, denying such admis- 
sions, the Court of Appeal decided, 
that they could not allow the ex- 
ceptions without consulting the 
Master as to the fact of such ad- 
missions having really been made; 
and that, if it became necessary to 
have the original decree altered, it 
must be obtained either by petition, 
re-hearing, or other form prescri-, 
bed by the practice of the Court ; 
but that it could not be varied on 
exceptions, the cause not being set 
down for further directions. Las? 
Ind. Co. ve Keighley, 4 Madd. 
(cu.) 16. 


2. In general, a very strong case 
must be made out to induce the 
Court to direct the Master to re- 
view his report after confirmation; 
but where there has been in the 
report a palpable error, the Court 
has permitted it to be rectified, but 











not where it goes to the substance 
of the bill. Turner v. Turner, 1 
Jac. & W. (cH.) 46. 

See the cases collected, where 
the Court has permitted a review 
after confirmation; 1 Swanst. 156, 
note (a.) 

3. Where the Master stated his 
reasons why he had disallowed cet- 
tain sums, not upon the merits, but 
because, unless he had done so, it 
would have appeared as if he meant 
to conclude the defendant; held, 
that it was his duty to state he did 
not mean that conclusion. Cham- 
pernowne v. Scott, 4 Madd. (cu.) 
209. 

4. Upon an application for leave 
to except the Master’s report of 
costs, being in the nature of an ap- 
peal, the petitioner must pay the 
taxed costs into Court. Fx parte 
Leigh, 4 Madd. (cx.) 394. 


IssSUES—SPECIAL COMMISSIONS— 
CROSS-BILLS. 


[M.] 


1. Ona motion for a receiver, and 
an issue directed, the Court ordered 
that the plaimtiff and defendant 
should be examined on the trial 
(without consent ;) but the defen- 
dant afterwards decliming to pro- 
ceed on the issue, the Court held, 
that it had no power to compel him. 
Gardiner v. Rowe, 4 Madd. (cu.) 
one 

. Upon a commission issuing to 
ascertain lands, &c. and the cause 
ordered to be continued in the pa- 
per until the return and certificate 
_ of the commissioners ; the course 
is, upon such return, to set the 
cause down for further directions. 
Dean, &&c. of Hereford v. Hullet, 
6 Pri. (ex.) 631. 


3. Plaintiff filed a bil in the Ex-]3 


chequer for tithes, upon which de- 
fendant filed a cross-bill in Chan- 
-cery for a discovery of plaimtiff’s 
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title ; and the Court held, on de- 
murrer, that the defendant was not 
bound to discover his title, or to 
set forth his title-deeds or the con- 
tents of them, but that he would 
be bound to answer to a charge 
that he had conveyed away the 
tithes. Demurrer not allowed. 
Glegg y. Legh, 4 Madd. (cu.) 
1953. 

4. Semble, a cross-bill ought to 
be filed in the Court where the 
original bill was filed ; but by an- 
swering a part the objection is 
waived. bid. 204. 


[N.] DrecREE™PARTIES TO—ORDERS 
—PRO CONFESSO— -RESPEOTING 
MONEYS. 


1. Where a power was given to 
trustees to sell certain lands, &c. 
at a fixed price, and it became a 
question whether that power was 
not revoked ; held, that the parties 
entitled to the surplus, having a 
direct interest in the question, the 
Court would not decree a comple- 
tion of the sale, under the power, 
without their being parties. Bridger 
v. Rice, 1 Jac. & W. (cu.) 84. 

Particular relief may be had 
under a prayer for general relief. 
Wilkinson v. Beal and others, 4 
sage (cH.) 408. 

- There must be very special 
lds to induce the Court 
to allow an advance of money to 
feed litigation. ‘Vhe Court refused 
it to answer the expense of execut- 
ing a commission to examine wit- 
nesses in America. Tillotson v. 
Hargreaves and others, 4 Madd. 
px )172 

4. The Court adopts as a gene- 
ral rule, that the investment in the 
per cent. cons. is most beneficial 
to the suitors of the Court, and 
never varies from this rule without 





special circumstances ; it therefore 
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refused to refer it to the Master to 
inquire whether it would be for 
the benefit of infants that it should |{ 
vg laid out on mortgage. Norbury 
v. Norbury, 4 Madd. (cu.) 191. 

5. But where the dividends were 
directed by the will to be paid to 
the tenant for life in January and 
July, the Court directed it to be 
laid out in the 3 per cent. reduced 
ann. which are payable at those 
times. Caldecott vy. Caldecott, 4 
Madd. (cu.) 189. 


"TICE IN EQUITY. (1820.) PRACTICE IN EQUITY. 


diately, deducting the usual dis- 
count. .Szwell v. Sitwell, 4 Madd. 
(CH ) 183. 


11. An order for a gross sum to 
be paid out of Court can only be 
by petition; but for the interest 
only on a gross sum, a motion is 
sufficient. dron. 4 Madd. (cu.) 
228. 


fO.] ArracuMeEnts. 


1. An attachment must be enter- 


G. Where an order is made, uponled in the registrar’s book before it 


facts different from those stated in 
the petition, those facts must be in- 
troduced in the order in some 
manner ; as, by stating that it ap- 
peared by at fidavit, Re. Ex parte 





is issued. Smith v. 
Madd. (cu.) 179. 

2. Where the cause of imprison- 
ment is a contempt of the authority 
of the Court, it has power to regu- 


Lhompson, 4 


Williams, 1 Jace & W. ( (cH.) 193./late the measure of punishment, 


7. Upon an issue directed, the 
Court ordered that plaintiff should 


and will necessarily interfere on 
motion. Adlard vy. Smith, 6 Pn. 





try at the next assizes, or be 
pro Conjess0- Ve 5| 
4. Madd. (cu.) 255. 
g. Where the rents exceeded the| 
interest, the Court directed the ac- 
count to be taken, with rests. Shep- 
hardy. Elliott, 4 Madd. (cu.) 254. 
9. An issue being ordered to try 

a modus, the Court held an appli- 
cation on the part oi the defendants 








(Ez 





that the plaintiff should name an 
attorney to appear and accept the 
issue, or that it might be taken pro 
confesso, to be premature: the 
course 1s, to move to take the issue 
pro confesso, if the plaintiff do not 
xo to trial in pursuance of the de- 
cree. Drake v. Smyth and others, 
6 Pri. (Ex.) 100. 

10. Where the purchase-money 
of certain timber trees was directed | 
by the Miaster to be secured by 
recognizances and payable by in- 
stalments, the Court, on the appli- 
cation of the purchasers, and con- 





sent of the defendants, allowed the 


purchase-monev to*be paid imme-' Har #,6 Pri. (ex. \ 29 


x.) $21. 

Ss. Where the party had been 
taken on an attachment for not ap- 
pearing to a spa ad rsp. which 
had been served on a wrong per- 
son of the same name, but it ap- 
peared to have been done by the 
contrivance of his family ; the 
Court refused to discharge him un- 


siless he would undertake not to 


bring any action. Bland v. Buck- 
ley, 6 Pri. (Ex.) 34. 

Held also, that in this Court ser- 
vice, by the label and 
showing the body of the original, 
was regular. Jbid. 353; and see 
Anon.'3 Atk. 567. 


. Where a party on being taken 
on anattachment for not appearing 
to a spa ad resp. had given a bail- 
bond ;. the Court held, that as it 
had satisfied. the contempt, the 
party’s only remedy was on the 
bail- bond, however inadequate, and 
refused a messenger. Birdwood v. 


leaving 


Ome 











And where an injunction has 
been granted, the plaintiff’s course 
is to apply to the Court to be per- 
mitted to sue on the bail-bond, not- 
withstanding the injunction. bid 
VWOe. 

5. After order made under the 
statute for an infant to convey, and 
his refusal, the Court held, that an) 
attachment was not the proper 
course against such infant, who was 
not party to the cause ; but made 


an order, that unless he conveyed |- 
within a week after service, they |' 


might move that he stand commit- 
ted, unless cause,&c. Jn re Beech, 


P.] Cosrs—PARTIES LIABLE TO. 


1. On a bill, directed to be dis- 
missed with costs, semble, the de- 
cree must be prefaced with a direc- 
tion for payment of the costs of 
motions which have been made in 
the cause, to entitle the party to 
them. Wild vy. Hobson, 4 Madd. 
(cH.) 149. 

2. Where a finding at law is con- 
firmed, the party disputing it must 
pay costs ; and the.costs of a mo- 
tion dismissed: are not costs in the 
cause. White v. Lisle, 4 Madd. 
sa ) 226. 

. Where plaintiff filed a bill to 
remove outstanding terms as ancil. 
lary to his legal title, and upon a 
case stated for the opinion of a 
court of law, it was given against 
him; held, that he must pay the 
costs of the suit in equity. /ey- 
rick v. Whishaw, 4 Madd. (cu.-)/\‘ 
272. 

4. On an information against se- 
veral, praying discovery only as to 
one, ‘the Court refused to allow 


him his costs, he having answered; /P 


it cannot examine the record to see 


whether the plamtitt may not, un-| 
der the praver of general relief, be! fendants should not answer until a 


PRACTICE IN EQUITY. (1820.) PRACTICE IN EQUITY. 5li 


'Burch and others, 4 





| 





entitled to some relief against such 
defendant. Attorney- see al Ve 
4 Madd. (cH.-) 
178. 


5. Where several defendants are 
entitled to security for costs, and 
employ separate clerks in Court, 
they are entitled to separate bonds; 
but they all form but one security 
for 40/. Lowndes v. Robertson 
and others, 4 Madd. (cu.) 465. 


(Q.] Sray oF PROCEEDINGS—-BILL 
DISMISSED—IN CASE OF DEATE 
——UNDERTAKING TO SPEED. 


1. The Court will at any time 
stay a suit where the defendant sub- 
mits. to satisfy the plaintiff’s just 
demands ; it therefore, on the mo- 
tion of the defendant before an- 
swer, ordered it to be referred to 


ithe Master to ascertain how much 


of the legacy claimed by the bill 
was due for principal, interest and 
costs: the same to be paid within 
eight weeks after such report, and 
the bill then dismissed ; but on 
default the plaintiff to tax the costs 
of the application and reference, to 
be paid by the defendant, and the 
plaintiff to be at liberty to proceed 
with the cause. Boys & Ux yv 
Ford, 4 Madd. (cx.) 41. 

2. The Court refused to adjourn 
a cause’ on the ground of a cross- 
bill filed, where ao answer had 


been put in. Coates v. Pearson, 4 
Madd: (cu.) 262. 


3. Pending an appeal, the appli- 


ication to suspend proceedings must 


be made ‘to the superior Court ; 
nor will the inferior Court inter- 
pose any delay in the execution of 
the decree on account of the ap- 
eal. Jdacnaghten v. Boehm, 1 
Jac. & W. (cu.) 48. 

4, Qn an order made, that de- 
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fortnight after certain documents 
had been produced by plaintiff, and 
fifteen months elapsed without her 
so doing ; an order was made, that 
unless the instruments were pro- 
duced before the then third seal. 
the bill should stand dismissed, 
with liberty for plaintiff to apply 
for an extension of the time. 
Princess of Wales v. Earl of Liver- 
pool, 2 Wils. (cx.) 29. 

5. Where, upon an order of dis- 
missal obtained, the defendant gave 
an undertaking to speed, which, by 
mistake of the registrar, was drawn 
up in a wrong cause ; upon the 
question of the costs of setting 
aside the order, the Court held, 
that between two innocent parties, 
the party in possession of the order 
must be indemnified. Hzbberson 
v. Cooke, 4 Madd. (cu.) 248. 


6. Where acreditor, filing a bill 
on behalf of himself and other cre- 
ditors, died after a decree made; 
the Court held the proper course 
to be, for the creditors desiring to 
prosecute the suit to move to filea 
supplemental bill, if the represen- 
tatives of the deceased plaintiff did 
not revive within a certain time, 


and to serve the order upon such/P 


representative. Dexon v. Wyatt, 


4 Madd. (cx.) 392. 


7. Semble, a defendant, although 
become bankrupt, may move to 
dismiss the bill for want of prose- 
cution ; the plaintiff, however, was 
allowed to take the usual order 
made on a second undertaking to 
speed the cause. Rhode v. Spear, 


4. Madd. (cu.) 51. 


8. Upon motion to dismiss the 
bill for want of prosecution, no 
other answer can be given to the 
motion than an undertaking to 


speed the cause; particular cir- 
cumstances ought to be the subject! 


PRISONER. 


of a special application. Steadman 
v. Ellis, 4 Madd. (cu.) 240. 


PRESCRIPTION. 


Where the public had enjoyed 
by prescription a right to a towing- 
path on the banks of a navigable 
tidé river, but which could only be 
used when the tide was sufficiently 
high for the purposes of naviga- 
tion; and afterwards by several 
acts of parliament, incorporating 
the Bristol Dock Company, the 
adjoining part of the river was con- 
verted into a floating harbour, 
whereby the towing-path became 
subject to be used at all times ; and 
the act directed that a towing-path 
of a certain extent should be erect- 
ed and maintained by the under- 
takers of the new harbour, and a 
compensation be made to the own- 
ers of the soil. ‘The Court held, 
that the former rights of the pub- 
lic to the towing-path founded on 
such prescription were not destroy- 
ed by the modern ‘acts, although 
the effect of the alteration was to 
extend the use; the rights of the 
public under the prescription were 
perfectly distinct from the rights or 
owers of the new corporation cre- 
ated by the legislature. 2. v. Tip- 
pett, 3 B. & A. (x. B-) 193. 


PRISONER. 
And see Evipence, [D.J]— 


RECOGNIZANCE. 


1. Where a defendant had ren- 
dered, in discharge of his bail, af- 
ter a declaration filed de bene esse, 
and rule to plead given; the Court 
held, that it was not*mecessary to 





‘deliver afresh declaration to the 


marshal or defendant in custody. 








QUO WARRANTO, 


Thompson v. Carey, 1 Ch. (x. B.) 
720. 

2. Where defendant, a prisoner, 
had been charged with a declara 
tion, but afterwards absconded 
during the vacation, and plaintiff 
delayed signing judgment after his 
return into custody; the Court re 
fused to discharge the defendant, 
considering that the rule as to sign- 
ing judgment against prisoners 
within a certain time did not ap- 
ply to such a case. Grimes v. Jo 
seph,2 8B & B. (c. p.) 35. 

S. Where a declaration was filed 
against a prisoner on the last day of 
the term in which the writ was re- 
turnable ; held, that the plaintiff 
need not file the affidavit of service 
of declaration until twenty days 
after the expiration of the following 
term, according to the rule of 
Easter, 5 Wm. & Ma. But the 
omission of the month in the jurat 
of such affidavit is a fatal defect. 
Wood vy. Stephens, 3 Moore (c. P.) 
236. 


PROCHEIN AMY. 


See INFANT, 1. 4 


PROHIBITION. 


PURPRESTURE. 


See Injunction, [C.] 1. 


QUO WARRANTO. 


1. The plea to a guo warranto 
stated an immemorial usage, under 
a by-law, for the court-Icet to be 


(1820.) Quo wARRANTO. 
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in part in the evening ; and that 
the custom had been to elect the 
mayor at the morning court ; and 
that the burgess, such mayor elect, 
had been accustomed to be sworn 
into office by the steward of the 
lordship or his deputy, at the eve- 
ning court The replication denied 
the mode of election according to 
such alleged by-law, upon which 
issue was joined; there was also 
an issue, “* not duly sworn, &c.”’ 
At the trial all that was alleged in 
the plea was proved ; but this was 
coupled with the proof of another 
fact, viz: that the leet-jury had 
been used, and on the present occa- 
sion had presented to the steward. 
the person, who had the majority 
of the votes, to be sworn ine And 
on its being objected as a material 
variance between the statement and 
the proof, held that such present- 
ment was no material part of the 
appointment, but merely ministerial 
on the part of the jury, and there- 
tore need not be alleged in the plea. 
R. v. Rowland, 3B. & A. (&. B-) 
130. 


2. The Court refused a gua war- 
ranto, to the county treasurer of 
H., on the ground that the election 
was void, for one of the justices 
who voted not having duly quali- 
fied at the time of the election, his 
acts not being void; although by 
18 Geo. 2, c. 20, he is subject to 
certain penalties, it is only a per- 
sonal prohibition. R. v. Justices 
and County Treasurer of Hereford, 
1 Ch. (x. B.) 700. 


The Court also refused a man- 
damus, in the first instance, it not 
appearing that the officer was not 
actually void ; and said it would 
require a very strong case showing 
that the office was only colourably 





in part holden in the morning, and 


fled, or by fraud, and so the ap- 
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514 RECOGNIZANCE. 


pointment invalid, to justify their 
interposition. Ibid. 
And see Justices, 1. 


a 


RECEIVER. 


1. Upon an agreement for a 
mortgage on an advance of money, 


and bill filed for a specific perform- 


ance, the Court allowed a receiver; 
if the agreement had been per- 
formed, the plaintiff would have 
been entitled to bring an ejectment. 
Shakel v. D. of Marlborough, 4 
Madd. (cuH.) 463 

2. Semble, where the deed is 
clearly oppressive in its nature and 
provisions, the Court will appoint 
a receiver in the first instance ; but 
where there is a doubt whether the 
grant is within the privilege of an 
heir expectant, the relief must be 
by decrees. Davis v. D. of Marl- 
borough, 2 Wils. (cu.) 152. 

But as an heir apparent cannot 
be relieved against an oppressive 
deed without tendering the amount 
of principal and interest, the Court 
refused to discharge the receiver, 
until that had been done. Jdzd. 
156. 

3. Quere, whether a second con- 
signee of a West India estate can 
be appointed to succeed in the 
event of the death of the first ; the 
Court made the order, remarking 
that the question must come again 
before it upon the report. SL orbes 
v- Hammond, 1 Jac. & W. (cH.) 
83. 


RECOGNIZANCE. 


A prisoner, whose recognizance 
had been estreated fér not appear- 
ing to an indictment for embezzling 


(1820.) 


RECOVERY. 


money received by him as a con- 
stable for the use of the county, 
was ordered to be discharged on 
petition, conditionally on the con- 
sent of the county being produced 
at the quarter sessions ; but it was 
refused in the first instance, where 
the Court thought he had not been 
so long in prison as the nature of his 
offence demanded. Jn re Bick, 6 
Pri (ex.) 102. 


RECOVERY. 


1. Where there is a tenant to the 
precipe of a third part of the tithes 
of the vill, and the recovery is suf- 
fered of the third part of the tithes 
of the parish, the tithes of the 
lands both in the villi and in the pa- 
rish will pass ; but those in the 
parish, and not in the vill, will not 
pass. Per Eldon, L. Ch. in Gibson 
v- Clark, 1 Jac & W. (cu.) 163. 


2. The Court refused to allow 
the acknowledgment and proceed- 
ings taken before a Dutch notary 
on paper to be recorded, although 
the Dutch law would not allow the 
notary to certify upon the proper 
English documents which had been 
sent out for that purpose. The 
Court however enlarged the re- 
turn to the dedimus, and permitted 
the writ to be re-sealed, in order 
to use further endeavours to get 
the instruments properly executed. 
Tatham, dem. 2 B. & B. (c. P.) 
65. 

And see F ing, 3. 

3. Recovery allowed to pass, al- 
though the body of the certificate, 
endorsed on the affidavit of the 
caption, and acknowledgment taken 
before the deputy fiseal at Cape 
‘Town, contained the date in blank; 
there being a date when the notary 














RECOVERY. 


witnessed the instrument, and 
which corresponded with the date 
of the jurat. Robert Hinde, dem., 
John Hinde, ten., Bland, vouch., 
2B. & B. (c. p.) 7. 

4. A recovery passed in 1729, 
allowed to be amended, by insert- 
ing the great and rectorial tithes of 
the manor, being contained in the 
deed to lead the uses, although the 
king’s silver was not paid on them 
when the recovery was suffered. 
White, dem., Bicknell, ten., Papil- 
lon, vouch., 2 Moore (e. Pp.) 299. 

5. The Court permitted the in- 
sertion of the word Birmingham, 
after the parish, as the true de- 
scription of the premises, although 
the recovery was suffered nearly a 
century ago, the present occupiers 
having been forty years in posses- 
sion; and there being general 
words in the exemplification of the 
deed to make a tenant to the pre- 
cipe, and in a settlement made forty 
years since, to warrant it. Anon. 
3 Moore (c. P.) 326. 

6. Recovery allowed tobe amend- 
ed by inserting the parish of A. for 
that of B.; the deed to lead the 
uses comprehending all the estates 
of the demandant situate in the 
county where such parishes lay. 
Greenaway, vouch., 2 Moore (c. 
P.) 237. 

7. The Court permitted a cleri- 
cal error, in the surname of the de- 
mandant, to be rectified on the 
production of a warrant of attorney, 
and depositing the other instru- 
ments with the officer until such 
mistake should be rectified. Shep- 
herd, dem., Brewer, ten., Shepherd, 
vouch., 3 Moore (c. P.) 673. 


8. ‘The writ of entry allowed to 
be amended, by altering the names 


(1820) 





RELEASE. 915 
the parties were living and con- 
senting to the motion. Edge, dem., 
2B. & B. (c. p.) 98. 

9. Where the vouchee signed his 
name, as he was in the habit of 
doing, omitting a part of his chris- 
tian name, the Court held an 
amendment unnecessary, and re- 
fused it. , dem., » ten., 
Bradley, vouch., 3 Moore (c. Pp.) 
677. 

10, Where there was no satisfac- 
tory evidence that the parties to 
the recoveries in the reigns of 1 
W. & M., and 13 Geo. 1, were in 
possession of the tithes, the Court 
refused to permit the recovery to be 
amended by inserting the word 
tithes. Phzllips, dem., 2B. & B. 
(c. P.) 105. 

11. No motion to amend any fine 
or recovery, or any proceedings 
therein, to be made on the last day 
of term, Reg. Gen, 2 B. & B. 
(c. P.) 122. 








Ne 


RELEASE. 


Where, upon the insolvency of 
two partners, a release was given 
to one, and by the deed it was ex- 
pressly declared that it should not 
operate or be taken to release the 
other, but that every right should 
be retained necessary to enforce 
payment from him. An _ action 
was afterwards brought against the 
partners jointly (for form,) and the 
release pleaded ; upon which the 
plaintiff set out the release, with 
the proviso, and averred that the 
action was prosecuted against both 


jointly for the purpose of enabling 


plaintiff to enforce payment from 
the other partner ; the Court held, 
upon demurrer thereto, that it was 





of the parties, on affidavit that it 
was intended as prayed, and that 


an action expressly authorised by 
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216 REPLEVIN. 


the deed, and over-ruled the de- 
murrer. ‘The construction of a 
deed, as to the consistency or re- 
pugnancy of different clauses, must 
be made on the entire deed, and 
the general words of the release 
might therefore be restrained by 
the particular recital and express 
intent of the parties. Solly v. For- 
bes, 2B.& B (c P) 38 

And see ‘Morris vy. Wilford, 2 
Show. 47 ; Payler v. Hamersham, 
4 M. & S. 423; Hob. 277. 

And see DEvIsE. 


—- 


REMAINDER, CROSS. 


Where the devise was, “ I leave 
the Withystakes Farm, &c. to my 
two sons J. and G. equally between 
them, share and share alike ;”’ and 
afterwards was added, “and I en- 
tail the W. Farm on the male heirs 
of J. and G. being born in wed- 
lock.” The Court held, that there 
being no ulterior limitation or cir- 
cumstance manifesting the testa- 
tor’s intention to be so, to induce 


(1820, } 


tator, a plea in bar that the testator 
distrained for the same rent, was 





the Court to raise cross-remainders 
y implication, upon the death of; 
one of the tenants for life, without! 
issue, the heir at law was entitled! 
to the moiety Cooper v. Jones, 3! 
B. & A. (x. B.) 425. 
And see Phipard v. Munsfteld,} 
Cowp. 798. 


RENT, APPORTIONMENT 
OF. 
See Lease, 7. 


REPLEVIN. 


1. To an avowry by executors! 





REFLEVIN. 


held insufficient ; it not appearing 
on the plea that such distress pro- 
duced satisfaction of the rent. 
Lingham v. Warren, 2 B. & B. 
(c. P.) 36. 

And see Lear v. Edmonds, | B. 
& A. 57. 


2. In an action by the assignee of 
the sheriff upon a replevin bond, 
conditioned for the party to appear 
at the county court, and prosecute 
his suit with effect against the de- 
fendant in replevin, for the taking, 
&c. and make a return thereof if it 
should be adjudged ; it appeared 
that the plaintiff in replevin, after 
removing the plaint, became non- 
suit. ‘The Court held, that thereby 
he had not prosecuted his suit with 
effect, and the condition of the bond 
was broken; the avowant had 
therefore his election of proceed- 
ing by a writ de retorno habendo, 
or of issuing a writ of inquiry un- 
der the statute of 17 Car. 2, c. 7, 
2.2, Pas also that the statute 11 
Geo. 2, c. 19, s. 23, giving the fur- 
ther Pct Ss on the bail-bond, was 
‘intended as an additional security 
ito the avowant ; and therefore the 
plea of the defendant, stating the 
writ of inquiry and judgment for 
the same rent, under 17 Car. 2, 
was -no bar to the action on the 
bond ; it not showing that any exe- 
cution had issued on the judgment, 
and that the sum recovered had 
been levied, and paid to the avow- 
ant before action brought. Tur- 
ner ve Turner, 2 B. & B. (c. P-) 
107. 


S. ‘The defendant, in replevin for 
poor rates, is only entitled to sin- 
gle costs, under 43 Eliz. c. 2, s. 
19. Butterton vy. Furber, 1 B. & 


for rent, duc in the lifetime of tes-!B. 1 (c. P.) 517. 











SEQUESTRATION. 


And see Okely v. Sulter, 
137; S. C. Yelv. 176. 

And see AcTioy,/B.]4.—Pra 
TICE, (c. L.) [L.} 3. 


Noy, 


C- 


REQUESTS, COURT OF. 


Where the act, constituting a 
Court of Requests, directed that 
*‘ any person having a debt not ex- 
ceeding 10/ in amount, from any 
person residing within the jurisdic- 
tion, might proceed by summons ;” 
held, that those words put the juris- 
diction of such court entirely upon 
the place of residence of the deten- 
dant. Baildon y. Pitter, 3 B.& 
A. (K. B.) 210; and 1 Ch. (Kk B.) 
635. 


SEDUCTION. 
See AcTIoN ON THE CASE, [A.] 


(C.) 1, 2. 


SEQUESTRATION. 


1. A sequestrator is bound to re- 
pair edifices belonging to the bene- 
fice, and he may be compelled to 
do so by process from the Bishop’s 
Court ; but semble, the Court can- 
not interfere if 1t be shown that 
the sequestration has been entirely 
determined, and his connexion 
with the Court and with the living 
has ceased. Whinfield v. Watkins, 
2 Phill. (DEL. c.) 1. 

And see Hubbard v. Buchford, 
(Cons.) cited bid. 5, notis. 

<. Upon a sequestration, the 
Court ordered two years rent In 
arrear to be paid to the landlord. 


(1820.) 


S17 
Dixon v. Smith, 1 Swanst. (cu.) 
457. 


SET-OfFF. 


—_——-.-— 


SESSIONS. 


And see BASTARDY.—JUSTICE, 3. 


1. An order of sessions, allowing 
in the treasurer’s accounts an item, 
“‘to the clerk of the peace, his fees 
on rolls issued, at one penny in the 
pound,” which was founded on a 
previous order of sessions, direct- 
ing such rate of allowance to the 
clerk of the peace, in licu of fees 
heretofore taken, &c. was quashed; 
the order on which such payment 
had been made being such as the 
sessions had no jurisdiction to 
make; first, as a remuneration to 
the officer according to the quan- 
tum of the rates collected, and not 
according to his trouble ; 2nd, it 
was a prospective order for a com- 
pensation thereafter to be made, to 
last an indefinite time. 2. v. Wil- 


‘lliams, 3 B. & A. (Kk. B.) 215. 


Quere, whether the sessions have 
a power under 55 Geo. 3, c. 51,5. 
16, to make any compensation to 
the clerk of the peace. Jbid. 

2. Appeals from towns corporate 
and franchises, in cases under 17 
Geo. 2, c. 3%, are now given to 
the general county sessions. 1 Geo. 
4, Ce 36. 


SET-OFF. 
And see Action [A ] 5. 


1. In an action upon a contract 
to indemnify upon a centingency ; 
held, that being in the nature of a 
contingent claim for unliquidated 
damages, it was not competent to 





the defendant to set off as a mutual 
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518 SHERIFFe 
credit, under the stat. 49 G. 3, c. 
121, § 2, outstanding bills of the 
plaintiff ; the intention of the sta- 
tute was to confine mutual credit 
to pecuniary demancds, or to those 
subjects which at some subsequent 
time might become of a pecuniary 
nature. Sampson v. Burton, 2 B. 
& B. (c. Pp.) 89. 

And see Glenie v. Edmunds, 4 
Taunt. 775: French v. Fenn, and 
Rose v. Hurt, Co. B. L. 536. 

2. Upon a plea of set-off for 
money lent, although the plaintiff 
had not answered it by the statute 
of limitations, yet after a lapse of 
thirteen years the judge (Dallas, 
C. J.) directed the jury that they 
might consider whether it had not 
been satisfied. Cooper v- Turner, 
2 Star. (nN. P.) 497. 


anos 


SHERIFF. 


And see PLeapinc (c. t.) [D.] 2. 
—Witness [A.] 2. 


1. In an action against the sheriff, 


(1820.) 








SHERIFF. 


plaintiff had not, at the time of the 
rescue, been separated from the 
bulk, it was no sufficient delivery 
to satisfy the contract; and the 
circumstance of the key having 
been given over made no difference. 
Thomas vy. Pearce, 5 Pri. (£x.) 
578 

And see Woodgate v. Knatchbull, 
2'l. R. 148; Wallace v. Breeds, 
i: East. 522; Rugg v. Minett, 11 
Kast. 210. 

2. Where the fi. fa. issued in 
August and the sheriff in Novem- 
ber, upon being ruled to return the 
writ, returned, ** Goods in hand for 
want of buyers, value unknowr,” 
it appearing that he had not pro- 
ceeded to a sale, under the direc- 
tion of the plaintiff’s attorney, and 
who subsequently informed him 
that a part of the debt had been re- 
ceived, and that he expected the 
rest shortly, desiring the officer to 
withhold further proceedings ; but 
in the interim the goods were 
seized under an extent. ‘The Court 
held, that after such Jaches, per- 
mitted by the plaintiff, they would 


it appeared that his deputy, being| not fix the sheriff with the payment 
in possession of certain quantities; of the debt, and quashed the diz- 
of malt under an immediate extent, tringas which had issued ; although 


and having received subsequently a 
fi. fa. at the suit of a subject, 
agreed with the latter, in consi- 
deration of his satisfying the 

Crown’s debt, to deliver over a 
certain part of the malt ; the money 
was accordingly paid, and the key 
of the malt-house was delivered to 
him ; but whilst the officer was in 
the act of measuring the malt, the 
goods were rescued. ‘The Court 
held, that the sheriff was responsi- 
ble for the performance of the con- 
tract entered into by his agent ; 
that there was no iliegality in the 
transaction; and that, as the whole 
quantity to be delivered to the 





it appeared that there had been a 
negotiation between the attorney 
and the sheriff’s officer, and it was 
ejsworn that time was given at the 
request of the latter. Ruston v. 
Hatfield, 3 B. & A. (x. B.) 204; 
and 1 Ch 613. 

3. T'wo writs of f. fa. having is- 
sued at the suit of different parties, 
the goods, being only sufficient to 
satisty the first, were sold by the 
sheriff ; and subsequently, the de- 
fendant obtained a rule to set aside 
the first execution, and on being 
made absolute, the Court having 
no notice of the second execution, 
ordered the sheriff to pay over to 








SHERIFT!. 


the defendant the proceeds of the 
levy : the sheriff making no appli- 
cation to the Court for relief, nor 
giving any notice to the plaintiff in 
the second execution; and held, 
that having in his hands wherewith 
to have satisfied such execution, on 
the first being set aside, he was 
hable to the latter plaintiff for a 
false return. Saunders v. Bridges, 
3B & A. (xk. B.) 95. 

It is a general rule, that if the 
sheriff is served with a rule requir- 
ing him to pay over money. he 
ought to relieve himself from that 
part of the rule by applying to the 
Court, or by giving notice to the 
defendant that there | is another writ 
in the office. Jbid 

4. Where the sheriff, prior to 
making his return to a ft. fu. had 
delivered to him a writ of extent 
which was entitled to priority, and 
so was not in a condition to make 
his return by the day, the Court 
enlarged the time for so doing; 
but it appearing that he had had 
the whole vacation to make his 
return, it was only on payment of 
costs: such applications, being in 
delay of justice, are not to be fa- 
voured. 2. v. Sheriff of Devon, 1 
Ch. (k 3B.) 643. 

5. Where the sheriff omitted to 
take a bail-bond, the Court, upon 
affidavit that it was attributable to 
mistake, that there was no collusion, 
and that there were merits, let him 
in to defend the action ; the attach- 
ment to stand as a security. Turn- 
bull v. Moreton, 1 Ch. (kK. B.) 721 

6. ‘Bat the defendant himself 
must make the affidavit of merits 
before the indulgence can be grant- 
ed: where it had been sworn by 
the defendant’s brother, the defen- 
dant being abroad, the Court per- 
mitted the sheriff to be let in to 
try the cause on bringing the mo. 
ney into Court, and taking short 


(1820.) 
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notice of trial for the sittings after 
term. Hepper v. Levi, 1 Ch. (x. 
B.) 722. 

7. Where the sheriff had return- 
ed, that he had money in his hands 
ready to be paid to the plaintiff, 
whereas at the time it had been 
paid over, through the misconduct 
of his officer, to the solicitor to the 
assignees of the debtor (become 
bankrupt,) of whom plaintiff was 
ene, and he knew, and did not ob- 
ect to such payment; the Court 
held, that it was a sufficient assent 
to ratify the payment, and refused 
to order him to pay over the sums 
soreturned. Tomlinson v. Shyni, 
2B. & B. (c. p.) 77. 

8. Wherever there has been any 
collusion or arrangement between 
the sheriff’s officer and the plain- 
tiff, or his attorney has acquiesced, 
the Court will not make the sheriff 


SHERIFF. 


responsible : where, therefore, the 


officer had given time to the defen- 
dant, and the plaintiff had acquies- 
ced and received part of the money 
without the privity of the sheriff, 
the Court set aside the distringas. 
R. v. Sheriff of London, 1 Ch. (x. 
B.) 613. 

9. So, where a special bailiff has 
been appointed, or special directions 
been given to the officer, notwith- 
standing there may be something 
irregular or untrue in the sheriff’s 
return. bid notis. 

10 Where the plaintiff appeared 
to be a trustee of outstanding terms 
unsatisfied, in trust for the mort- 
gagees, and to attend the inheri- 
tance, the Court held, that he was 
a landlord within the stat. 8 Ann, 
c. 14, and entitled to maintain the 
action against the sheriff, for re- 
moving goods without satisfying a 
year’s rent after notice; that as 
the statute prescribes no particular 





form of notice, one signed by the 
receiver of the mortgagees, simply 
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SHERIFF. 


stating that rent was “ due to F. 
W. and the mortgagees of the es- 
tate,” was sufficient ; and that the 
sheriff must first levy for the rent, 
and then for the execution. Co- 
lyer v. Speer, 2 B. & B. (c. P.) 
67. 

11. No specific notice to the she- 
riff of rent being due is required 
by stat. 8 Ann, c. 14; it is only 
given for the purpose of establish 
ing, beyond doubt, his knowledge 
of the landlord’s claim; if that 
knowledge can be brought home 
to him by any other means, as, by 
evidence of the execution being 
conducted with secrecy and haste, 
he will still be liable. Andrews v. 
—_ 35. & A. (x. B.) 645. 

2. Although a sheriff may not 
become a wrong doer by remov ing 
the goods without paying the year’s 
rent, until he has notice of the 
claim, yet the Court willhold him 
responsible so long as the goods 
remain unsold, and he has the 
means of payment in his hands: 
where, therefore, he received no- 
tice after removal, but before sale 
of the goods, the Court directed 
him to pay the year’s rent out of 
the proceeds. Arnitt v. Garnett, 
3 B. & A. (kK. B.) 440. 

13. Where the sheriff had the 
party once in his custody, although 
having taken him in a liberty with- 
out any 70 omittas clause in the 
writ, it was a wrongful act as 
against the bailiff of such liberty ; 
held, that he was bound to keep 
him in custody, and was conse- 
quently liable to an action for an 
escape. Piggott v. Wilkes, 3 B. 


& A. (K. B) 502. 
And see fitzpatrick v. Kelly, 
cited in &. v. Stobbs, 3 T..R. 740. 
The Court staid an action 


(1820.) 


to recover the amount of a levy, 





SHIP. 


where it had been commenced 
without any previous demand of 


the sum levied. Jefferies v. Shep- 
pard, 3 B. & A. (x. B.) 696. 


And see Swain v. Alorland, 3 
Moore, 740; and 1B. & B. 370. 


SHIP. 


[A.] RicHTs aND LIABILITY OF 
OWNERS. 
[B.] Lien on FREIGHT. 
And see CHARTERPARTYs 





[A.] RicuTs AnD LIABILITY OF 
OWNERS. 


1. Where the bill of lading un- 
dertook for safe delivery of the 
goods, “ the act of God, the king’s 
enemies, fire, and all and every 
other dangers and accidents of the 
seas, rivers, and navigation of what- 
ever nature and kind soever, save 
risk of boats, so far as ships are 
liable thereto, excepted unto, &c.” 
and it appeared to be the usual 
course of the trade to deliver goods 
in boats or droghers from the ship, 
and that the goods after having 
been so delivered were lost by a 
hurricane; held, that under this 
saving clause, the ship-owners 
might be liable for losses in boats 
in some cases, but not to losses 
which arise from the dangers of 
the sea: the mtention was to have 
them liable to risks of the same 
kind in boats as those to which 
they were liable in ships, but not to 
extend their responsibility. John- 
ston v. Benson, 1 B. & B. (c. Pz) 
454. 

2. Where goods (part of the car- 





(and without costs,) against the 
sheriff, for money had and received 


go) had been sold, for the neces- 
sary repairs of a ship, while on the 











voyage, and had fetched a higher 
price “than they would, if they had 
arrived at the port of destination, 
and upon a reference of the claim, 
for general average between the 
ship owner and the different own- 
ers of the cargo, to mercantile men, 
they had decided that the owners 
should be allowed the full price 
which the goods fetched. The 
Court not thinking that such deci- 
sion was inconsistent with any 
clear principle of law, refused to 
set aside such award. Richardson 
v. Nourse, 3B. & A. (kK. B.) 237. 

‘l’o induce the Court to set aside 
an award, on the ground that the 
arbitrator has been mistaken in a 
point of law, it must appear very 
clear that they would not have 
made such an award, if they had 
known what the law was. Jbid. 

And see AWARD, 2. 

3. In an action against the mas- 
ter of a ship for not safely deliver- 
ing goods consigned to the port of 
O, agreeably to the terms of the 
bill of lading ; it appeared that by 
a deviation from the regular voy- 
age, the ship had been seized in a 
foreign port, and the defendant 
subsequently acknowledged him- 
self to be accountable for the goods, 
agreeable to the tenor of the bill of 
lading ; held, that this was evi- 
dence against himself to go to the 
jury, without proof of the loss 
having been occasioned by his de- 


fault. Cullen v. Ai‘ Alpine, 2 Star. 
(N. P.) 552. 


And see Action [B.] 2. 


[B.] Lten ror FREIGHT. 


1. Upon a covenant, in a char- 
terparty, with the ship owner, to 


pay freight at certain rates, viz: so! 


(1820.) 
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bills, at two months after date from 
the day on which the delivery 
should be completed ; the charter- 
ers bound the vessel and freight, 
and the freighter the merchandize 
to be taken on board for due per 
formance ; by the bill of Indieds 
the particular goods in question 
were to be delivered to the con- 
signee paying freight as per char- 
terparty ; but the rates of freight, 
contained in some of the bills of 
lading, were less than those stipu- 
lated by the charterparty, and these 
latter had been received by the de- 
fendant, from the respective con- 
signees, without the consent of the 
plaintiffs. ‘The defendant refused 
to deliver up the goods of the 
plaintiff, the remaining part of the 
cargo, until the whole of the freight, 
reserved by the charterparty, was 
secured to him in money or bills ; 
and the Court held, that the deli- 
very of the goods and payment of 
the freight were concomitant acts, 
and that the owner might refuse to 


SHIP. 


‘deliver the freighter’s cargo, unless 


upon payment of the full freight 
due under the charterparty. J/eek 
v. Tate, 2 Moore (c. P.) 278. 


2. So where the covenant was to 
take on board a full cargo, and de- 
liver the same in good order and 
condition, and the freighters to pay 
freight, on safe delivery of the 
cargo, one-third in cash, and the re- 
maining two-thirds in approved 
bills at four months date; held, 
that the owner had a lien on the 
cargo for such freight. Yates v. 
Railston, 2 2 Moore (c. Pp.) 294. 

3. So where the covenant was to 
deliver the cargo agreeably to bills 
of lading, and the freighters to pay 
freight at a certain rate, one-third 


much in casi: on the day the vessellin cash on arrival, and the remain- 


was reported inward at the custom- 


der, on delivery of the cargo, by 


house, and the remainder in goo a} good bills at four months date. 


o 


3X 













































—— —— == 


ar eR ee Pe 
PE NE EE 
oe 2) wi 


a 








ee 


Seo pate a - = : _— — acca i = 
~ o~ 3 nn ET, nem “4 me _ -- pat Sa . - 
i - i ‘ eae - rr ‘ ee = of 
Sh AEN, me gay —— - LTS ae ~ ae - a Mas, Wn . — . a 
> aes 34 P: - Sh na tes 
——y Pas : la + ode OT Sore Z Pe 4n Daas car _— 
aS) 2 eis : ™ : a ‘ z ites 6s He 
ee fa Ne i .~.. Tet ae ee ~_ . 
— ‘ ‘Oe 35 ae pees, ar * 
. = OMS ONS ns HE 


~~ 


























ji NR 


: * 


ee 
ae ee 


one 
= SS 
Ke 
77 As 


ee ery 


es Den peta at oe Emr 
- : =e 
- 
ae 
= 


2 ee 
Genren 


522 SPECIFIC (1820. ) PERFORMANCE, 
Yates v. Mennell, 2 Moore, (c. P.)|performance. Goodwin and others 
297. |v. Lightbody, 1 Dan. (£x-) 158. 


In the above cases, semble the} 


difficulty, arising from the delivery | plaintiff should have a complete 


title to property, which he has 
sold, at the time of filing his bill ; 
the Court will decree a specific 


taking several days, might be ob- 
viated, by the captain landing the 
goods in his own name, and offer- 





ing them at one delivery, upon re- 
ceiving the stipulated freight. In| 
all such cases the owners of the 
goods cannot require them to be 
delivered, without at the same time 
satisfying the ship owner for the 
amount of freight that may re- 
main due. Ibid. 298. 





SPECIFIC PERFORMANCE. 


1. Where upon an agreement to 
accept a lease, and the defendant 
let into possession, the plaintiff 
had filed a bill to compel a specific 
performance of the agreement, and 
brought an action for use and oc- 
cupation ; the Master, upon refer- 
ence, reported that the plaintiff was 
proceeding at law and in equity 
for the same matter, and upon ex- 
ception to the report, the Court 
held that he was right. If specific 
performance were decreed in such 
a case, the Court would of course 
decree an account of the debt due 
under the agreement. 
2oung, 4: Madd. (cu.) 437. 

2. Where a trader conveyed all 
his real and personal estate to trus- 
tees to sell, and apply the proceeds 
in payment of his debts, and after 
they had entered into a contract 
with the defendant, for the pur- 
chase of part, became bankrupt ; 
held that, although such convey- 
ance was an act of bankruptcy, and 
therefore void, and the trustees 
could make no title, the assignees 
might perform the contract, and 





the Court would deeree a specific 


3. It is not necessary that a 


performance, if it be satisfied that 
the contract may be completed be- 
fore the officer has made his re- 
port. Jbzd. 156. 


4. Where it appeared, from. the 


evidence, that the agreement for 
an exchange cf lands had been 


ade, under a misrepresentation to 


the defendant, that his tenants con- 
isented; the Court refused to de- 
cree a specific performance, first, 
as viewing the misrepresentation as 
a personal bar to the plaintiff; and 
secondly, as destroying the contract. 
Clermont v. Tasburgh,1 Jac. & W. 
(cu.) 112. 


And see Cadman v. Horner, 18 


Ves. 10. 


5. Upon a sale by auction, and 


bill for a specific performance. the 
Court will secure the stake pending 
litigation ; it therefore ordered the 
auctioneer to pay the deposit, ad- 
mitted to be in his hands, into 
Court, after deducting the amount 
of his claims upon it, without pre- 
Carrick V-|judice as to any question upon the 
sum so retained: by him 
Farebrother, 4 Madd. (cu.) 239. 


Yates v- 


6. Pending a bill for a specific 


performance, the defendant cannot 
keep possession of the estate and 
of the purchase-money too ; if he 
elect to retain the possession, the 
Court will direct the purchase- 
money to be paid into Court, with- 
out prejudice to any question in 
the cause. 


Madd. (cu.) 53. 


Wickham v. Evered, 4 


And see InyoncTion, 3. 











STOCK-JOBBING. 


SLAVES. 
See Action, [A.] 1. 





STAGE-COACH DRIVERS. 


Furious driving by any stage- 
coachman, is now created a misde- 
meanor in the party, and punishable 


by fine and imprisonment. 1 Geo. 
4, Ce 4. 


STATUTES. 


See AccUMULATION,—ACTION [A | 
}.—- ALEHOUSE-KEEPER.—-APOTHE- 


CARY.-—~ASSUMPSIT [ A. ] i .— BENEFIT 
Cius.—-Bitzs [| A.| 2.—BLasPHEMY. 
—- CONVICTION.——- CORPORATION. — 


Distress.-—Execuror [ A.| 3 —Ex 
renr [A.] 2. (c) 2.--Fraups.—In- 
pictMEenT.——-(nroxmarion [| B. ]—In- 
S LVENT.—J USTICE.--LIMITATIONS.— 
Marz.-- Manpamus.—-MarriacGE [ B. | 
(b.)—-MispEMEANOR.— OFFICER.— 
REPLEV(N.—SHERIFF, 10.—ToLits.— 
Wut [A.] 5.—Wrrnuss [B.] 5. 


—— —— 


STOCK-JOBBING. 


A loan, made for the purpose of 
enabling a party to pay or compound 
differences upon illegal stock-job- 
bing transactions, is in itself ille- 
gal; and ali securities given for 
the re-payment are void, even 
though the lender was no party to 
the transaction. And where one 
* of two partners had sustained losses 
by stock-jobbing speculations, and 
his other partner had joined with 
him in a bond to secure a loan 
made by a third person, for the 
purpose of meeting such losses, 


( 1820.) 


lwhich the partnership was liable, 
the loan being illegal, and the se- 
curity void, it was not competent, 
therefore, for one partner, after an 
act of bankruptcy by the other, to 
dispose of the partnership proper- 
ty in discharging such security, 
and the assignees were entitled to 
recover back money so had and 
Cannan and another v- 









TENANTRY ACT. 


réceived. 
Bryce,3 B. & A. (kK. B.) 179. 
And see Aubert vy. Maze, 2 B. 
& P. 371, over-ruling the distinc- 
tion taken between malum prohibi- 
tum and malum zn se, in the cases 
of Faitkney v. Reynous, 4 Burr. 
2069; and Petrie v. Hannay, 6 
T. R. 405. 

And see Langton v. Hughes, 1 
M. &S. 594. 





~ SURGEON. 


See Assumpsir [A.] 1. 3. 


TENANT FOR LIFE. 


See EXEcurTion, 1. 





TAXES. 
Sce Manpamus, 5. 


——— —y— 


TENANTRY ACT. 


The right of renewal is not for- 
feited absolutely, by neglect to pay 
the fines for renewal, even after 
notice from the lessor; and under 
circumstances may be enforced af- 
ter a lapse of upwards of twenty 
years. Where the heir of suck 








held, that it not being a debt to 


lessee had entered into an agree-~ 
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ment, with the person in whom the| 
fee was vested, for an independent 
lease, but which lease was after- 
wards declared void for being 
executed under circumstances of 
fraud and imposition, the lessor 
being in a state of intoxication, yet 
the Court of Appeal held, that the 
heir and purchasers, for valuable 
consideration, were entitled to the 
benefit of such agreement; and 
that the heir of the lessor was also 
entitled to the interest which his 
ancestor would have taken under 
the same agreement. Butler v. 
Mulvihill, 1 Bligh (e.) 137. 


TESTIMONY, PERPETUAT- 
ING. 


See PLEADING, (EQ.)[A.] 2. 





TIMBER 


And see LrEAss, 7. 


i. The power of cutting timber, 
growing on the land of an eccle- 
siastical corporation, is to be exer- 


1820. } roLus. 


would be a direct authority to the 
lessee to commit waste on eccle- 
Siastical property. Ibzd. 

2. Quere, if a man demise all 
his lands, woods, &c. for a term, 
without express words making the 
lessee dispunishable for waste, the 
latter has any title which would en- 
able him to touch the wood. Da- 
vis v. D. of Marlborough, 2 Wils. 
(cH.) 147. 


TOLLS. 


1. pry by a local turnpike act,, 
2 Geo. 3, c. 67, a certain toll was 
imposed upon carriages, and not on 
the horses drawing them, with a 
provision that no persons having 
paid such tolls, and pfoducing a 
ticket, &c. should be again liable 
on the same day ; and by a subse- 
quent act, reciting the former one, 
the tolls were repealed, and other 
tolls were imposed in respect of 
the horses drawing, and not on the 
carriages ; but continuing all the 
other provisions, &c. of the former 
act; held, that no fresh toll: was 
demandable on the same horses re- 





cised for the benefit of the church ; 
but they have no authority to cut 
it down and divide the produce 
among themselves; they cannot, 
therefore, transfer an unqualified 
right of cutting it to their lessee, 
without regard to the application 
of the produce. Semble, the ex- 
ercise of such a right would be an 
ecclesiastical offence, and a cause 
of deprivation. Herring v. Dean, 
Se. of St. Pauls, 2 Wils. (cH.) 1. 
Even if it were clear, that it was 
the intention of the lessor to enter 
into such a contract, it would be a 
question whether such a transaction 
should be carried into execution by 
a Court of Equity. Semble, it! 





turning the same day, although 
drawing a different carriage. Gray 
v. Shilling, 2 B. & B. (c. Pp.) 30. 

And see Williams vy. Sangar, 10 
Fast. 66. 


2. Where by an act of parlia- 
ment, regulating a public market, 
the legislavar e has given no specific 
toll, but. right to the owner of the 
market to take “ such tolls as were 
then “usually collected or paid, or 
such as were payable ;” the only 
question is, what tolls were in fact 
usually taken previously to the pass- 
ing . of the act; the true construc- 


tion being, that if there were any 


settled usage, that usage should 
regulate the payment in future, but 








TRESPASS. 


if not, that then the owner should 
take such toll as was payable. 
Where the jury had found the par- 
ticular toll to have been so usually 
paid, the Court held, that what- 
ever doubt might have existed at 
common law as to the right to take 
a different toll in different parts of 
the same market, for the same ar- 
ticles, the only question under the 
act was, as to the usage, and re- 
fused a new trial. D. of Bedford 
v- Emmett, 3 B. & A. (xk. B.) 366. 

And see Rex v.. Birch, 4 'T. R. 
638. 

Stallage and picage are distin- 
guishable from a common market- 
toll, the latter being payable by the 
buyer only, the former are payable 
in addition by the seller, to the 
owner of the soil; the one also 
descend to the special heir, the 
other to the heir general. Jbid. 
370. 

And see Canau. 





TRAVERSE. 


See MispEMEANOR. 


TRESPASS. 


And see Arrest [B.] 1, 2.—Con- 
vicTIon.-- Courts.—JUSTICE. 
—PractTice, (c. L.) [H.] 3.— 
PLEADING, (c. L.) [A.] 1. 


1. A party having express notice 
that spring-guns are placed in a 
wood, although he may not know 
the precise spot, and entering as a 
trespasser, cannot, upon the ground 
that the mischief sustained has been 
produced by his own wilful act, 
maintain an action for any injury 
he may sustain, the cause of the 
injury being his own, and not the 
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act of the persons who placed the 
gun there; he was not the instru- 
ment, but the actor. Semble, the 
placing spring-guns is not in itself 
an unlawful act, but can only be- 
come so by the consequences which 
result ; and a party who so enters 
with full knowledge of the danger, 
is himself the cause of the mischief 
that ensues. I/ott v. Wilkes, 3 B. 
& A. (K. B.) 304, 

And see Dean v. Clayton, 1 
Moore 203. 

2. A count in trespass for divert- 
ing and turning a watercourse, 
held not to be supported by evi- 
dence of letting down the wear of 
a dam, and checking the course of 
the stream, thereby causing it to 
overflow, whereby plaintiff’s mea- 
dow was flooded and damaged ; 
such counts ought to be framed so 
as to meet the facts more distinctly 
and certainly. Griffiths vy. Marson, 
6 Pri. (£x.) 1. 

3. In an action against the cap- 
tain of an East Indiaman for flog- 
ging plaintiff, held, that evidence of 


|the plaintiff ’s being of a respecta- 


ble family and connexions, in ag- 
gravation of damages, was inadmis- 
sible, without proving that the 
defendant was acquainted with it. 
Rhodes vy. Leach, 2 Star. (Nn. P.) 
516. 


In such a case, the jury were to 
consider whether the punishment 
was justified by the circumstances 
of the particular occasion on which 
it was inflicted, and not any past 
misconduct or previous transgres- 
sions of the plaintiff. Jbzd. 


4, Where plaintiff having obtain- 
ed a judgment in an action of tres- 
pass against two defendants, who 
were both taken on a ca. sa. for the 
verdict and costs, took the promis- 
sory note of one in satisfaction of 
the debt ; held, that it operated as 
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a discharge of both. Ballan v. 


235. 


(1820.) TROVER. 


And see Vivian v. Blake, 11 
Price and another, 2 Moore (c. p.); East. 263. 


7- Where upon the issue of /ibe- 


5. In trespass, gu. cl. fregit., the|rum tenementum, the plaintiff prov- 


plaintiff obtained a verdict on the 


ed his possession, and gave in evi- 


issue of not guilty, and on a new/dence certain deeds, the first of 
assignment, extra viam (the repli- which from the feoffor, who had . 
cation admitting a right of way,)|also been in long-continued posses- 
with 1s. damages, held that he was/sion, contained words sufficient to 
entitl_d to full costs. Yay/sr v.|pass the premises where possession 
Nicholls, 3 B. & A. (kK. B.) 443. [had gone along with the deed ; and 

And see Asser v, Finch, 2 Lev.|on the other side, only a solitary 


234; and Murtin v. Vallance, 1|imstance of attornment, and pay- 
East. 350. ment of rent by the -tenant was 


shown twenty three years back, 


6. So in trespass for taking fish, and that without the knowledge of 


&c.; 1st count, was for breaking 


the landlord, the Court refused to 


plaintiff’s close, and taking fish 5) disturb the verdict the jury had 


2d, for breaking plaintiff’s several 


found for the plaintiff. Meredith 


fishery, taking, &c.; 3d, for fishing v. Gilpin, 6 Pri. (ex.) 146 
. od 9 . N ai . 


in plaintiff’s free fishery; 4th, for 


And see ACTION ON THE CASE, 


catching plaintiff’s fish, &c. Pleas, (B.] 


1st, not guilty; 2d, that the taking 
in the 2d and last counts were the 


‘l’respasses on public or private 


property are now punishable in a 


same, and that the /ocus zn quo be- we oe 
longed to W. A., the defendant’s summary way, betore any justice. 
Geo. 4, c. 56. 


master; 3d and 4th, that the seve- 
ral and free fishery belonged to V. 
A. Replication to the 2d count, 
newly assigning and setting out the 
abuttals of plauintiff’s close, to which 
the defendant pleaded, ist, not 
guilty; 2d, that the /ocus newly 
assigned was the close of WV. A. ; 


TROVER. 


And see Facror. 


1. Where goods consigned to 


and 3d, that JV. A. had common of| plaintiff were deliverecd by mistake 
fishery over the same. Issues on/to defendant, who sold part of 
all the other pleas. ‘The issue on/them to a stranger, held, that hav- 
the common of fishery was found]ing received the goods from a per- 
for the defendant, and also that part}son who could give him no title to 
of the issue which related to the|them, his subsequent disposal of 
2d, 3d, and 4th counts ; the other/them was a sufficient conversion, 
issues were found for plaintiff, da-|and he was liable for the whole 
mages 1s.; the Mastertaxed gene-|amount. Featherstonehaugh v. 
ral costs in the cause for the defen-|./ohnston, 2 Moore (c. P.) 181. 





dant, on the issues found for him ; 


2. Defendants having sold A. 


and allowed the plaintiff the costs}some barley, and afterwards, upon 
of the issues found for him, which|discovering that he was in bad cir- 
was afterwards confirmed by the/cumstances, employed a broker to 
Court. Bennett v. Coster, 1 B. &/re-purchase it for them, which was 


» ‘ > 
bh. (c, P. ) 465. 








done at a price considerably above. 








TROVER. 


(1820.) 
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the market price; A., ignorant of necessarily import that the defen- 


the defendants being the covert pur- 
chasers, gave the broker an order 
to pay them the amount of the ori- 
ginal sale to him, and subsequently 
became bankrupt, held, that the 
conduct of the defendants was no 
fraud within the bankrupt laws, so 
as to enable the assignees of A. to 
maintain trover for the barley. 
flarris v. Lunell and others, 1 B. 


& B. (c. p.) 390. 


3. In an action of trover by as-| 
signees, to recover the value of an| 
insurance policy , effected by the 


bankrupt on the 
ty, and by 


life of a third par 
him assigned over tojt 


dants acquired a property, but that 
the plaintiffs were deprived of it, 
the declaration after verdict was 
sufficient. Keyworth v. Hill & 
Ux, 3 B. & A. (K. B.) 687. 


TRUSTEES. 


And see ApMINISTRATION [B.] 4. 





DiscLammer.- Eyecrment [| 5.] 
1.—Pactice (£rQ. [N.] 1. 


rovision 


the 


1. Where there was no pr 
to that effect in the trust-deed, 


the defendant before his bankrupt-| C: gurt, on a bill filed for the wee 


cy, it appeared that the life was in| 
fact not insurable, aud the policy 
therefore of no value ; but the In- 
surance Company paid a part of the 
insurance by way of gratuity, and 
not by compulsion, both the bank- 
rupt and the assignee having aban- 
doned their right to sue thereon; 
but the officer of the Company va- 
lued the parchment at 2d.; held, 
that the plaintiffs were only entitled 
to retain their verdict for that sum. 
Wills v. Wells, 2 Moore, .c. P.) 
247. 

And see Boyter v. Dodsworth, 6's 
I. R. 681. 

4. Where a party delivered to a 
creditor a bill for the specific pur- 
pose of getting it discounted, and 
satisfying his debt out of the pro- 
ceeds, but he became bankrupt be- 
fore that special object had been 
performed ; held, that the assignees 
of the bankrupt were entitled to 
recover back the bill in trover. 
Humphries v. Wilson, 2 Star. (x. 
P.) 566. 

5. In trover against husband and 
wife, upon a conversion by both, 





tution of new trustees, refused to 
allow the insertion of a clause in 
the conveyance, enabling them to 
appoint others in their stead. Bay- 
ley v. Mansell, 4 Madd. (cu. ) 226. 

2. A trustee, although only a co- 
defendant, was allowed security for 
costs oi a proceeding at law in his 
name. Annesley v. Simeon, 4 Madd. 
(cH.) 390. 

Semble, a trustee, advancing 
more than the value of the estate, 
may enter into an agreement with 
the cestuz gue trusts to keep it in 
satisfaction of what he has paid. 
Chalmer v. Bradley, 1 Jac. & W. 
(cu.) 64. 

And see Plowd. 185, 186. 

4. Upon a settlement of property 
to the use of the wife, free from the 
debts or engagements of the hus- 
band, with a power of appointment 
by them jointly, which they had 
executed, defeating the right of 
survivorship ; the Court held that 
the trustee (an attorney) could not, 
by virtue of any agreement with 
the husband prior to the execution 
of the settlement, retain it in his 





held, that as the allegation did not 


hands as a lien for his costs, or do 
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any thing to defeat the trusts which 
he was bound to carry into effect. 
Morris v. Clarkson, 1 Jac. & W. 
(cu.) 107. 

5. Where the defendant was the 
gratuitous agent of a trustee, and 
placed the trust-moneys, mixed 
with his own, in the bankers hands, 
on his own general account, for 
which, it appeared, the bankers 
paid him an interest of 3 per cent. 
held, that on their failure he was 
responsible for the loss; it was an 
employment of the trust-money for 
his own advantage, or his own cre- 
dit; but that it was not a case for 
interest or costs. Massey v. Ban- 
ner, 4 Madd. ( u.) 413. 

6. Where testator gave to his 
wife a life-interest in all his funded 
property, with power to trustees, 
at their discretion, to alter and 
vary the securities, and part of it 
consisted of Long Annuities, the 
Court refused to compel the trus 
tees to transfer them (being, as 
was contended, a perishable fund) 
into Consols, for the benefit of the 
residuary legatees. ‘The power 
was given with a view to the se- 


curity of the property, and not to 


alter the relative rights of the le- 
gatees. Lord v. Godfrey and others, 
2 Madd. (cH ) 455. 

7. Where trustees entered into a 
contract, under the idea of the ex- 
istence of, and that they were only 
acting in the execution of, a power, 
the Court, before it would enforce 
the contract entered into by their|g 
agent only, would require the 
strictest proof that such agent had 
been authorized by all the trustees, 
as it might be forcing them to com 
mit a breach of trust. Bridger v. 
Rice, iJac.& W. (cu.) 84. 

And see Mortlock v. Buller, 
Ves, 292; and Hill v. Buckiey, 17 
Ves. 394, 


(1820.) 





TRUSTEES. 


8. Where testatator devised his 
estates in trust, to be sold, as far as 
was sufficient, to pay debts, the 
surplus, and such as should not be 
sold to be divided and conveyed to 
his children, on their coming of 
age. ‘The trustee retained posses- 
sion of one estate, in satisfaction of 
moneys advanced by him in the 
payment of debts exceeding the 


;}amount of the whole property, and 


the son had recognized such re- 
tainer on his coming of age, and, 
as far as he could, conveyed all his 
interest in such estate. After a 
lapse of forty five years, and the 
estate had passed by three succes- 
sive wills, the other children filed 
a bill for an account and convey- 
ance of their shares of the estate, 
pretending only a recent discovery 
of their rights. ‘The Court, as in 
a case between trustee and cestuz 
que trust, directed an inquiry as 
to the value of the estate; when 
the rights of the cestuiz que trust 
accrued ; the extent to which the 
trustee was a creditor of the testa- 
tor’s estate; whether any offer 
was made by him to sell the estate, 
and account rendered ; whether the 
recognition and conveyance by the 
son was with the assent or know- 
ledge of the other cestuz que trusts, 
and if they had any knowledge of 
the subsequent dispositions of it by 
will. Chalmer v. Bradley, 1 Jac. 
& W. (cH.) 51 

And see Pickering v. Stamford, 

2 Ves, jun. 272. 


9. Until the relation of trustee 
and cestuz gue trust is determined 
by some act, the possession of the 
trustee is the possession of the ces- 
tue que trust; and the length of 


Ojtime during which he has omitted 


to discharge his trust is not a bar 





toa performance. Jbid. 
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But claims made aiter such a 
lapse of time are always unfavoura- 
bly received in this Court. J). 
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in case of default. Wells v. Girling, 
1 B. & B. (c. v.) 447. 


2. Where the lessor of the plain- 


So, application for relief from|tiff being possessed of a lease of 


purchases by trustees must be made 
within a reasonable time. Jd. 13. 


USE AND OCCUPATION 


1. Where a sub-vendee, acting 
under a mistaken notion, delivered 
up the part of the premises he had 
purchased, to the original vendor, 
who continued in the beneficial oc- 
cupation of them for nearly two 
years, at the expiration of which, 
the original contract being carried 
into execution, he re-delivered up 
the’ possession ; held, that he was|y 
liable upon a quantum meruit, for|. 
use and occupation to the person 
irom whom he had so obtained the 
possession, and who proved ulti- 
mately to be the substantial owner. 
Held also, that the form of the de- 
claration under such circumstances, 
laying the heiding by permission 





building-ground at a reserved rent 
of 108/. with a covenant to com- 
plete certain houses thereon, as- 
signed the same for 2,300/ and 
then took a lease at 395/. under a 
- (stipulation for re-assignment on 
payment of the said sum of 2,300/. 
the instruments although dated on 
successive days, being all executed 
together ; held, that this was sufh- 
cient evidence for a jury to pre- 
sume that the transaction was a 
loan, and not a purchase ; and that 
whatever form might be given to 
it by the parties, it “would not pre-~ 
veut it from being usurious. Doe 


7. Gooch, 3 B. & A. (Ke B.) 664. 


VARIANCE. 


See PLEADING (c. L.) [C.]—Ex- 
rent [C.] 1.—GuaARANTEE, I. 
—-INSURANCE, 4. 


and sufferance was material. Ha// apes 
v- Vaughan, 6 Pri. (ex.) 157. | Te 
— | VENDOR & PURCHASOR. 
| 
USURY. "A.] ContTRAcT OF SALE—VOIDABLE 


See Brius.—PLeavinG (£Q,) 


[C.] 1. 





i. Where a bill was drawn pay- 
able by instalments, for a loan of 
money, together with the interest 
which would be due thereon, when 
the last instalment became paya- 
ble, but conditioned, that the whole | 
should be payable on a failure of| 
the first instalment; held, that it} 
was mot a usurious contract, but a; 
common stipulation for a penalty! 
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—FRAUDULENT. 
|B. | EXECUTION OF——DELIVERY- 
i TITLE-—-REFERENCE—COSTS OF 

INQUIRY—ACCRUING PROFITS. 


And see SprcIFIC PERFORMANCE, 6.~ 
Use AND OccupaATION. 





LA. | Conrracr OF SALE™VOIDABLE 
— FRAUDULENT. 


1. Where assignees put up an 
estate of the bankrupt for sale, 
“under such title as he lately held 
the samc,” and the conditions stated 
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where the abstract was to be seen ; 
held, that the purchaser was bound 
to take it such as it was ; it being 
however suggested that the condi- 
tions were not circulated before the 
sale, so as to give a party an op- 
portunity of inspecting the abstract, 
the Court offered an inquiry as to 
that fact. SFreme v. Wright, 4 
Madd. (cu.) 363. 

2. Where by a local drainage-act, 
subjecting certain lands to an acre- 
tax, it was provided, “that such 
owners and proprietors, their re- 


VENDOR AND 


spective heirs and assigns, should) 


be entitled to be reimbursed such 
share of the expenses, &c.” and the 
plaintiff, after making great ad- 
vances, sold .his lands which had 
been so charged, without noticing 
in the conveyance the moneys so 
advanced ; the commissioners sub- 
sequently ascertained the reim- 


bursement to be made in respect of | 


(1820.) 





those lands, the amount of which 


was now claimed by the plaintiff | 


but the Court held, that the words 


“heirs and assigns” denoted the 


persons in whom the lands might 





be vested at the time of the reim- 


bursement by descert or convey-| 
ance, by act of law, or by act in| 
deed ; and imported that the re-| 
payment should attach to the land ;| 


and that the land, as it had bet 


subjected to the charge, should be| 
creditor for the re-payment. “The! 
t’ommissioners, therefore, were to| 


PURCHASER. 


40/.;” upon the question whether 
the purchaser of such lot by the 
conveyance of the vendor alone, 
without the concurrence of the 
lessee, would acquire the same 
right and remedies in respect of 
the apportioned rent of 40/. to be 
reserved to him, as he would ac- 
quire in case no rent were men- 
tioned in such conveyance from 
the vendor, and such rent were le- 
gally apportioned by a Jury for 
that part of the reversion com- 
prised in that lot; the Court di- 
rected a case to be sent for the 
opinion of a court of law. Bliss v. 
Collins, 4 Madd. (cu.) 225. 

4. Purchaser of two sevenths of 
an estate in one lot, to one of 
which only a good title could be 
made; held, at liberty to be dis- 
charged from the whole purchase. 
Roffey v. Shallcross, 4 Madd. (cu.) 
~276 

5. Where the contract repre- 
sented a vessel to. have been built 
in 1816, and it appeared that in 
fact she had been launched the 
year before, held, it was such a 
false representation as to entitle 
the vendor to an action for da- 
mages. JSletcher vy. Bowsher, 2 
Star. (N. P.) 561. 


[ B. ] ExirGuUTEION OF DELIVERY. 
And see SHERIFF, I. 


1. Upon a sale of twelve bushels 








make such re-payment to the per-|of tares out of a larger bulk, but 
son who should appear as owner no note in writing was made, nor 
of the land at the time of the re-| any earnest paid, or sample deli- 
payment. King v. Witham Navi-|vered; but the vendor afterwards 
gation Company, 3 B. & A.(K. B.) measured the quantity, and put it 
A54. separate: held, that it was not 


3. On the sale of two houses in/such an acceptance, or actual re- 
scparate lots, it appeared that ajceipt of the goods, as would take 
joint rent of 65/. was reserved, and|the agreement out of the statute of 
the lot in dispute was described as|frauds ; even if it had been part 
‘with an apportioned rent of/of the contract, that the seller should 
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measure and set apart the thing} which the purchaser has no con- 
sold, the buver would not havejnexion, or adequate means of as- 


been precluded from objecting ei. 
ther to the quantity or quality. 
Howe v. Palmer, 3 B.& A (K 
B.) 321. 

And Alexander v. Comber, 1 
Bl 20; and A tey v. Emery, 4 
M. & S 262 

2. The mere liability of the con- 
signee to pay for the carriage of 
the goods is not sufficient of itseif 
to ix him with the contract, cr to 
constitute a delivery to a carrier 
not of his nomination a delivery to) 
him, it being only a part considera- 


certaining their existence, the Court 
will not compel him to accept such 
title ; so, even assuming the deed 
not to be fraudulent, if it might 
still be avoided by extrinsic circum- 
stances, which it is neither in the 
power of the purchasers or of the 
Court to reach. Hartley v. Smith, 


‘|1 Buck (B. c ) 368. 


2. If exceptions taken to the re- 
port of a good title arc over-ruled 
other objections cannot be made . 
but if exceptions are allowed, and 











tion of the price of the goods;) 
where, therefore, the ordet was 
given to the plaintiff, a merchant at 
Liverpool, to send goods ‘to be 
lett at the Old Quay, in Manches- 
ter, till called for,” the defendant 
to pay the carriage, but no particu- 
lar carrier was named to him, the 
Court refused a rule to set aside a 
non-suit for want of -proot of a de- 
livery according to the contract. 
Anderson v. Hodgson, 5 Pri. (Ex.-) 
630 

_ 3. It appearing in the agreement 
that the quay at L. and that at JZ. 
were one and the same concern, 
and that there was no other carrier 
than the one by whom the goods 
were in fact sent, the Court said, 
that those facts would have madea 
most material difference if they had 
been stated in the report, but not 
having been noticed there, they 
could not receive arguments found. 

edthereon. Jbid. 633. 





[C.] TrrLt—rEFERENCE—COSTS OF 
INQUIRY—ACCRUING PROFITS. 


1. Where the bona fides and con- 
sequently the validity of the deed 
under which the vendor claims ti- 
tle, depends upon circumstances of 
contd extrinsic the deed, with 














anew abstract is delivered, other 
ojections may be brought in. 
Br ooke Ve— ; 4. Madd. (cH.) 





/212. 


3. A purchaser is liable only to 
costs of suit, where the objection to 
the title is frivolous, and not 
where it is reasonable, that he 
should have it fortified by the 
opinion of the Court, although the 
objection fails ; and the principle 
is the same as to suggestions of 
doubt by him as to matter either of 
law or fact. Where the doubt was 
as to a bankrupt’s having executed 
a power of appointment before his 
bankruptcy, the Court thought it 
not unreasonable, and refused to 
make him pay the costs. Thorpev. 


Freer, 4 Madd. (cu.) 467. 


4. Where the title upon the ab- 
stract delivered did not appear sa- 
tisfactory, but required a second 
reference, and further evidence, on 
which account the purchaser could 
not safely take possession, the 
vendor was held responsible for the 
rents which he had permitted to 
become in arrear in the interval, 
Welson v. Clapham, 1 Jac. & W. 
(CH. ) 36. 


And see 
Madd. 28. 


Acland vy. Gaisford, 2 
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VENUE. 
See Practice, (c. 1.) G. 
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WAGES. 


Justices are now empowered to 
award payment of labourers and 
artificers wages due within a short- 
er period than a year, 1 Geo. 4, c. 
93. 


WARRANT OF ATTORNEY. 


1. Where it was completely es- 
tablished that a warrant of attor- 
ney was signed by one partner, for 
himself and partner, with the con- 
sent of the latter, held, that he was 
bound by it; and for the purpose 
of authorizing to confess judg- 
ment, parol consent was sufficient. 
Semble, in order to release errors, 
an authority under seal might have 
been requisite. Bruttonv. Burton 
and others,1 Ch. (xk. B.) 707. 

And see Ball vy. Dunstersville, 4 
T. Rep. 313. 


2. Where the defendant was in 
custody at the suit of a third per- 
son, and having obtained a day- 
rule executed the warrant of attor- 
ney at the office of the plaintiff’s 
attorney, held, that it was not ne- 
cessary that he should have his at- 
torney present. Newbury v. Em- 
mett, 2 Moore, (c. P.) 175. 

And see Smith v. Burlton, 1 
East. 241. 

But it was held otherwise where 
the party was in a lock-up-house at 
the time, of which the person to 
whom the instrument was execut- 
ed, was the owner ; and it was im- 
material that the defendant volun- 
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4 


ATTORNEY. 


tarily offered it to him. Faulkner 
v- Emmett, 2 Moore (c. P.) 177. 

3. 'To.enter up judgment on an 
old warrant of attorney, the party 
must be sworn to have been alive 
on a day within the term. Hamley 
v. Acton, 3 Moore (c. Pp.) 606. 

4, And an affidavit to enter up 
judgment on an old warrant of at- 
torney, stating that the party was 
alive on the 5th November, and 
that deponent verily believed him 
to be now alive ; was held insufh- 
cient. Juliet vy. Harper, 1/Ch. (x. 
B.) 617. 

5. So where it stated that the 
party was alive 22d January, the 
first day of term. being 23d Janua- 
ry on a Sunday. So an affidavit 
that the party was alive “ about ten 
days ago,” which, by computation, 
would be within the term. bid. 
notis. 

6. But an affidavit stating that 
deponent had received a letter 
from the party dated on a day 
within the term, and that he be- 
lieved it to be his hand-writing, 
was held sufficient. bid. 

If the warrant be above twenty 
years old, the rule is only nzsé in 
the first instance. Jbid. notis. 

7. And a warrant to secure pay- 
ment after the death of the defen- 
dant’s father, is within the rule. 
Ibid. notis. 

8. Where the party lives abroad, 
and no affidavit can be made of 
his being alive within the term in 
which the application is made, the 
Court will give judgment as of the 
term to which the affidavit can ap- 
ply. Ibid. notis. 

9. On a motion to enter up judg- 
ment on a warrant of attorney, an 
affidavit, verifying the hand-wri- 
ting of the defendant, is not suffi- 
cient to dispense with that of the 





attesting witness, or an affidavit 
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WILL. 


verifying his hand-writing, if he 
alone cannot be found. Jones v. 


Knight, 1 Ch. (xk. B.) 743. 


So if the attesting witness is out 
of the jurisdiction of the Court. 


Appleton.v. Bond. Ibid. 744. 


a 


WASTE. 
See FixTures. 


WASTES. 


See MAnor. 


—_—- 


WHIPPING. 


Whipping female offenders abo- 


lished. 1 Geo. 4, c. 57. 


WILL. 


[ A.] Waar sHALL BE—INSTRUCTIONS 
—NUNCUPATIVE— UNFINISHED 
PAPERS—OODICILS. . 

' B.] Revocarlon—CANCELLING. 

'C.| PRoBATE—PRACTICE OF ECCLE- 
SIASTICAL COURTS. 


And see Practice (xQ@.) [H.} 4. 





TA. | WHAT SHALL BE—INSTRUCTION: | 


——-NUNCUPATIVE— UNFINI. HED 
PAPERS-——CODICILS. 


1. A will in the hand-writing of 
the testator, with an _ attestation 
clause, but not witnessed, was de- 
creed probate, there being strong 
circumstances to show that hé in- 
tended it to operate in that form. 
The presumption from such an 
omission, that he intended doing 
something more, is slight, and may 
be repelled by slight circumstances. 


oT ee 
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WILL. 
Harris v. Bedford, 2 Phill. (PRER. ) 
177. 

2. A paper fairly written, com- 
plete as to disposition, and evi- 
denily intended to operate as a 
will, pronounced valid, although 
neither subscribed nor executed, 
nor appointing anexecutor. Read 
v. Phillips, 2 Phill. 122. 

3. Where it appeared ‘that the 
paper was written in a moment of 
levity, and intended, clearly, to be 
merely a compressed imitation of 
another paper shown him at the 
time, and not operative as a will, 
nor was ever recognized as a sub- 
sisting will, held, that it wanted 
the great requisite of a will, the 
animus testandi, and could not be 
construed into a testamentary dis- 
position. Held also, that as the 
animus testandi is the very point 
into which the Court of Probate 1s 
to inquire, the witness might be 
examined as to the circumstances 
under which it was made, but such 
witness is to be caretully heard by 
the Court. Nichols v. Nichols, 2 
Phill. (pRER.) 180. 


4. Where the intention to die 
testate was clear, and the party, 
under an apprehension of death, 
left town to see his solicitor, to 
whom he dictated the instructions 
propounded, and the next day what 
had been written down upon his 
dictation was read over to him, 
and approved, and after suggest- 
ing something in addition, he ex- 
pressed himself ** that he had now 
nothing to do that required a 
thought,” and directed the whole 
to be made out fair, and brought to 
him to sign, but he was seized 
with a fir, and died in the interim ; 
the Court held, that the instrument 
was not less operative for the dis- 





posal of his property. 
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don v. Huntingdon, 2 Phill. (prer.)\if made in ink, provided it appea? 
213 that the deceased int- nded them to 
5. Where it did not appear from] ke effect; under strong’ eircum- 
an\ circumstances that the worcs| ‘auces of presumption to. this ef- 
were spoken by the deceased aninio| ct, the Court granted probate to 
testand?, nor was th: re anv rog he paper with such alterations. 
testium, or declaration that tbe al Dickenson. Dickenson, 2 Phill. 
were spoken with the intent off Siar ) 173. 
making a will at the time; the; 9. Where the testator had regu- 
Court held that it was not a suffi jlarly exe ype a will, a short time 
cient compliance with the statute, previously to his death, the Court 
the words of which being very|r fused to establish, as codicillary, 
strong must be held strictly. Ben [an unfinished paper found in his 
nett v. Jackson, 2 Phill. (pReER )|:\iesk, where nothing appeared to 
190. show that he was prevented from 
See 29 Car. 2, c. 3, s. 19. duly executing it, or meant to con- 
6. Senble, the statute meant that'clude it, or that he ever, in any 
the act shouid originate with the! way, belecral to it as a testamen- 
party. Where, therciore, the words tary act. Carstairs v. Paottle, 2 
were merely spoken in answer to. Phill. (prER.) 30. 
questions put by persons standing | The rule is, that where there is 
round, the Court held the will was|a regular will, and another paper 
not such as the statute required, | begun as a new will, which the 
and pronounced against it. Pur-|testator has been prevented by the 
sons v. Miller, ibid. 195. act of God from completing, the 
7. Where several unfinished pa-| two papers may be taken together 
pers were propounded, the Court)as the will of the deceased, and 
held that it was bound to inquire | operation be given pro tanto tothe 
into the intention with which they latter paper, provided the proof of 
were written, and might collect) final intention be clear ; but it will 
that mtention from other papers|not wholly revoke the former. JB, 
and asin evidence ; and it being}35. 
satistactorily proved that a paper,; 10. Where a party had executed 
unfinished, and of a later eens my a regular will, which, from its pro- 
originally atenitedl as a new will,! visions, evinsed i deur intention to 
and had been recognized as such,| make an eldest son, and three days 
that it might be taken in conjunc- ‘after, when in a state of great debi- 
tion with the former, as containing lity and wandering of mind, signed 
together the will of the deceased ;'a codicil written by another person, 
the latier superseded the other ~ag which, by doubling the portions of 
pro tanto. larley v. Bagshaw, 2,younger children, would entirely 
Phill. (axrcHeEs) 48 defeat his original testamentary in- 
ft is the very province of the/tention; it appearing that he ex- 
Court of Probate to inquire into; pressed himself to the attesting 
/witness as only making a slight 











such inteniion. Jéid. 


8. Alterations, in pencil, of a alteration, and that nothing had 
will, are not therefore to be taken, arisen in his mind adverse to his 
as merely deliberative, but are to! eldest son, the Court held that the 
be considered as equally valid as! presumption was in favour of the 
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regular will executed so recently, 


and pronounced against a codicil 


made under such circumstances of 


doubt as to his comprehending the 
nature of the alteration, so sudden- 
ly conceived, and in direct contra- 
diction to the principles which had 
long regulated his former testamen. 
tary dispositions. rouncker v- 
Brouncker, 2 Phill. (ARcHEs) 57. 


(B.] REVOCATION—CANCELLING. 


1. Where the owner of an unqua- 


lified equitable fee devises it by: 


will, and afterwards takes a con- 
veyance of the unqualified legal 
fee, it is no revocation of the will ; 


for the conveyance was incident to) 


the equitable fee: but where the 
subsequent conveyance made an 
alteration in the quality of the es- 
tate, as, by subjecting it to a pre- 
vious estate, with a view to bar 


‘ . | 
dower, the Court held, that it not 


being such a conveyance as was in- 
cident to the unqualified equitable 
fee, it was arevocation. Waurd v. 
Moore, 4 Madd. (cu.) 368. 

And see Williams vy. Owen, 2 
Ves. jun. 599. ) 

2. Testator by will devised cer- 
tain copyhold lands, and surrender- 
ed to the ‘use of such will; and 
subsequently, upon his marriage, 
executed a deed of settlement con- 
veying the same lands to trustees, 
to secure a jointure to his intended 
wife, and, subject to a term of 
ninety-nine years for that purpose, 
to the use of himself in fee, and 
surrendered the estate to the uses 
of such settlement; held, that the 
latter surrender did not revoke the 
surrender made to the use of his 
‘will, and the devise of such copy- 
holds. Vawser v. Jeffery,3 B. & 
A. (k. B.) 462. 
And see Thrustout v. Cunning- 
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ham, 2 Bl. 1046 ; and Roe v. Grif 
jfiths, 4 Burr. 1954. 


3 Where a party is appointed 
executor by a formal instrument, 
the revocation must be either ex- 
press or by necessary implication : 
where, therefore, there was no 
such revocation, but only a subse- 
quent appointment and substitution 
of other persons in the place of two 
who had been originally appointed 
with him, the Court held, that the 
party who had been first appointed, 
‘and was not noticed in the subse- 





quent alterations, ought to be join- 
ed with the latter probate. Sher- 
ard v. Sherard, 2 Phill. (pRER.) 
251. 


4. Where the testator, being 


‘moved with a sudden impulse of 
‘passion against one of the devisees 
under his will, conceived the in- 
tention of cancelling it, and of ac- 


complishing that object by tearing, 
which after he had partly done, 


but before he had completed his 


purpose, was diverted therefrom by 
the interference of a by-stander, 
and he proceeded no farther in the 
destruction of it, but expressed 
himself satisfied “‘ that it was no 








worse ;”” and thejury having found 
that the act of cancelling was in- 
complete at the time the testator 


was stopped; the Court held, that , 


they had drawn a right conclusion 
from the evidence, and refused to 
disturb the verdict. Doe v. Perkes, 
3 B. & A. (k. B.) 489. 

To effect a revocation within the 
statute of frauds the act of cancel- 
ling by tearmg, &c. must be com- 


plete. lbzd. 


5. Where a testator executes a 
duplicate of his will, and keeps one 
part and deposits the other with 
some other person, and the one in 
his own custody cannot be found 
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after his death, the presumption is|sory process is necessary, the ex- 
ff that he destroyed it himself; if it}pense will fall upon the parties oc- 
af appear that he voluntarily cancelled] asioning it. Cunningham v. Sey- 

fy or destroyed the part in his own|mour, 2 Phill. (preR.) 250. 

' custody, it is a revocation of both,| 4 E:xceptive allegations are re- 
and the presumption is that the actjceived by the Court with great 
was done animo cancellandi, andjcaution and jealousy, from the 
with an intention to revoke, until}danger of fabricating evidence to 
the contrary is shown Where,|meet the defects of the case: such 
therefore, there had been an avow-/an allegation must show, not mere- 
ed intention to destroy the will, but ly slight variations in the testimony 
that he had deferred doing it untilof the witnesses, but that they have 
after his marriage, and afterwards) wilfully sworn falsely; it must | 
an express declaration that he hadjoverturn their credit; it is not 
burnt it, the Court pronounced |sufhcient that they express the same 
against the will, found in existence|fact in different terms: so, the : 
in the hands of such third person,'Court will not let a party lie by ; 
and decreed administration Aicé-jand contradict in exception that i 
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ards v. Mumford, 2 Phill (P ER.) 
123. 


{C.| PRoBATE—PRACTICE OF ECCLE- 
SIASTICAL COURTS. 





1. Where the canal was situate! 


166. 

2. "Phe Court refused to call in 
the probate where, upon former 
proceedings against the executor, | 
the will had been pronounced for, | 
and an appeal afterwards carried to 
the Court of Delegates been aban- 
doned ; it appearing that the pre. 
sent applicants were not only conu. 





vened. 


(PRER.) 224. 


Semble, the proper custody of 
disputed wills is the registry of the 
Court ; where therefore compul-! 





which he might have contradicted 
before publication in plea. Verelst 
v. Verelst,2 Phill. (arncurs) 144. 
5. But the Court of Appeal, 
under circumstances, admitted an 
allegation after publication, and 
which had been rejected in the 


in both Provinces, the Court heldiCourt below. Addons v. Kiece- 
mM | that probate of a will, (disposing of bone, 2 Phill. (ancues) 124. | 

a4 shares,) in the province of Canter-, 6. On a commission to take the 
aii! th yh bury, was sufficient, and that PrO- iaffidavits of the executors, there } 
oct al bate in — wa unnecessary being no notary-public resident : 
ws 8 Smith v. Stafford, 2 Wils. (CH-)| within ten miles, the oath had been 


administered in the presence of two 
witnesses ; the Court, with refer- 
ence to the strictness of courts of 


law on indictments for perjury, — 


held it to be insufficiently executed, 
and directed a new commission to 
issue. Jones v. Jones, 2 Phill. 
(PRER.) 241. 


Newell v. Weeks, 2 Phills. L A. | CoMPETENCY oF. 


B. ATTENDANCE OF —COMPENSATION 
TO—EXAMINATIONS ABROAD. 
[C.] ExaMINaTION OF, AT TRIAL. 
And see Arrest [A.] 1.—Bar- 
MENT. 
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A.| ComMPpETENCY OF. 


1. Where the issue was of title 
to land in a parish, which, if esta- 


blished, was to be in aid of the pa- 
rish only, held, that a rated inhabi- 
tant of such parish was within the 
enabling clause of 54 Geo. 3, c. 
170, § 9, and a competent witness. 
Meredith v. Gilpin, 6 Pri. (£x.) 
146. 
In an action against the she- 
riff for a false return of nulla bona, 
where the goods had been rescued 
by a person claiming the property 
in them ; the Court held, that such 
person was an admissible witness, 
on the part of the sheriff, to prove 
that the goods were not the property 
of the debtor, for the sheriff by his 
return was precluded from main- 
taining any action against the wit- 
ness for such rescue ; he could not, 
therefore, use the verdict in any way 
against him, and as to a proceeding 
by any other person, the verdict 
would be res inter alios acta, and 
inadmissible. ‘The witness could 
inno way be affected by the ver- 
dict. Thomas vy. Pearse, 5 Pri. 
(Ex.) 547. 

And see 2. v. Bray, Ca. temp. 
Hardw. 358 ; Pitcher v. Bailey, 8 
East. 171. 

And see Marrrace [B.] (b) 2. 


-B. | ATTENDANCE OF —COMPENSATION 
TO—=EXAMINATIONS ABROAD. 


1. Semb/s, a witness who is com- 
manded by the subpena to attend 
ona given day, neglecting to do 
so is guilty of a contempt, although 
the cause be not called on for trial. 
Barrow v. Humphreys, 3 B.& A. 
(K. B.) 598, doubting the authority 
of Bland v. Swafford, Peake, n. Pp. 
c. 60. 


TESS. (18:5 





WITNESS. 537 


witness for not obeying a subpena, 
the affidavit not stating that he was 
called on his subpen:. Malcolmv. 
Ray, 3 Moore (c. Pp.) 222. 

8. Where a witness having heard 
the opening of counsel, and learnt 
the purpose for which he was to be 
called, left the Court, knowing that 
he could not support the fact, and 
ithe plaintiff was non-suited in con- 
sequence, the Court made the rule 
absolute for an attachment; and it 
not appearing in the affidavit that 
he had been called upon his swb- 
pena, ordered it to be amended in 
that a. on Malcolm v. Day, 3 
’} Moore (c. P): 579. 

4. A witness cannot maintain 
assumpsit for compensation for loss 
of time, although actually promised 
by the plaintiff. Sembd/e, it is only 
allowed to medical men and attor- 
neys. Willis v. Peckham, 1 B.& 
B. (c. Pp.) 515. 

And see Jéoor v. Adam, 5 M.& 
S. 156. 

5. The statute 13 Geo. 3, c. 63, 
s. 44, applies to defendants as well 
as plaintiffs in civil suits; the 
Court therefore granted a manda- 
mus to the Court in India to ex- 
amine a witness on the application 
ofa defendant. Grillard v. Hogue, 
1B. & b. (c. vp.) 519, 


[C. | EXAMINATION OF AT TRIAL. 


1. Defendant, on trial for per- 
jury, was held entitled to cross- 
examine a witness, though called 
only to produce a document, and 
not asked any question on the part 
of the prosecution. &. v. Brooke, 
2 Star. (n. P.) 472. 

2. After a plaintiff has submitted 
to be non-suited, the cause is at an 
end, and no further questions can 
be sep to any witness. Jones v. 





2. Attachment refused against a 





Hail, 2 Star. (x. Pp.) 505. 
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Acts or Concress. Where an Act 
of Congress directs lands to be 
sold by public outcry, in the state 
of Pennsylvania, it must be done 
by one of the auctioneers duly 
commissioned. 47 

Construction of the Act, 2 March, 
1799, respecting coins. 250 

Acts or AssEMBLy (Pennsylvania.) 
The Act of 28 March 1814, for 
the regulation of auctions, vests 
in auctioneers a right to sell lands 
which have been directed by an 
Act of Congress to be disposed 
of by public outcry. 47 

After a lapse of two years, without 
any Claim being filed, or suit in- 
stituted, there is no lien under 
the Act of 17 March 1806, even 
though the property be sold by 
the sheriff before the expiration 
of the two years. 93 

ApMiRALTy. See Jenkins, Mariner. 

A.rens may hold lands in Louisiana. 
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Andrews v. Pardee, case of, 137 
ATTACHMENT, the law of, in Louisi- 


\BrxE, JupGe, his decision in the case 

of Jonathan Robbins. 3 

Corns, value of, how ascertained. 250 
Commonwealth v. Young, case of. 
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Conspiracy. A combination is crimi- 

nal when the act to be done hasa 

necessary tendency to prejudice 
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duals by unjustly subjecting them 

to the power of the confederates. 
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ConsTITUTION, the, prescribes the on- 
ly mode by which the United 
States can acquire land as a sove- 
reign power, therefore they hold 
only as an individual, when they 
obtain it in any other manner, 47 


Consus, on the law of. 41 
Deep. In what case a court of chan- 
ccry will refuse to carry into ef- 
fect a deed, whereno direct fraud 
or undue influence was used. 150 
Devise. A devise of “my freehold 





oo 246) 
AUCTIONEERS. See 4cis of Assembly. | 
Awarp. The court will endeavour to| 

construe an award so as to make | 
it certain. 96| 
The specific performance of an| 
award will be decreed in equity,| 


it being an agreement on terms|_ 


pointed out by a third person ;| 
and though equity will not speci-'| 
jically perform an unreasonable | 
agreement, that doctrine docs not} 


apply toan agreement embodied: 


ban award 


estate, consisting of thirty acres 
of land, with the dwelling-house 
and all erections on the said farm 
situated at, &c.” passes an estate 


in fee simple. 236 
Dickey’s case. 89 
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Dunnage v. White. 150 
Duponceat, his address on the open- 

ing of the Law Academy. 211 
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complete separation ; whereupon 

it was agreed, in writing, be- 
tween A. and C. that A. should 
deliver over to C. as trustee of : 

all the estate acquired by A. 

consequence of hisintermarri ne 
with B. and that C. should pro- 
vide for the maintenance of B. 
during her natural life, pay all 
her debts, &c. Held, that an ac- 
tion on such Ccaleract, in favour 
of A. against C. was sustainable. 
162 
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»|Oaru, on the manner of administer- 
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or is sanctioned by usage and 
practice. ib. 
Penn, Wi11AM, trial of. 33 
Prenat Cops, Ingersoll’s Report on 
the. 325 
Phillips v. the Insurance Company 
of Pennsylvania. 250 
Pleasants, Charles, case of, 314 


Pieapines. Where the pleadings ter- 
miinated in an issue in fact, which 
was closed to the court; and the 
court without answering the is- 
sue, adjudged the declaration to 
be insufficient ; it was held that 
such judgment was irregular, and 
erroneous. 162 
Possession. Where different persons 





Lien. See Judgment. Act of Assem- 
Alt, ! 





enter upon land in succession, 
each retaining the possession 
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during a 
years, the last possessor cannot} 

add the possession of his prede-} 
cessors to his own so as to make 

out one entire continuing posses- 

sion of 2! years to bar the entry 

of the owner. 254 
Adverse possession to bar an entry, 
must be confined to the particu- 

lar spet so occupied, and the lo- 
cation of the spot must be shown, 

in order that it may appear whe- 
ther the continuity of the posses- 

sion during the whole period was 
applicable to it. ib. 

Potts v. Gilbert, case of, 25 

Promissory Nore. A. as the agent 
of Lb. having received a note to 
collect of C. without authority 

and without consideration, deli- 


period of less than 21} 


5h, | 


7 
‘ aa 
FACLLLE?S . 


regularity of the judgment, or 
the proceedings in consequence 
of it. If unfair practices were 
used at the time of the sale, it 
may be set aside by the Court, 
when the sheriff comes in to ac- 
knowledge the deed. 89 
Inadequacy of price is not a suffi- 
cient reason for setting aside a 
sheriff’s sale unless it is so 
glaring as to authorize a pre- 
sumption of fraud. ib 
SALVAGE. Sce Officer. | 
It is no objection toa claim for sa 
vage, that tke assistance of ‘ie 
salvor, did not arise from a de- 
sire to preserve the property or 
benefit the owner. 105 
ScireE Facias, guare executio non, 
against the executors of a de- 
ceased defendant, on a judgment 





vers up to C., the maker, C. 
being insolvent. Held in action 
on the case brought by B. against 
A. for delivering up the note. 
that the insolvency of C. might 
be given in evidence in mitiga- 
tion of damages. 137 
In an action by the indorsee of a 
negotiable note, against a prior 
indorsee, the maker upon being 
released by the defendant, is a 
competent witness to prove that 


the note was given on an usuri- 
ous consideration. 395 
Robbins, Jonathan, case of, 13 


Sate. Tie Court will not set aside « 
sale under an execution, where 





no complaint is made as to the 


in debt against two, the survivor 


being insolvent,—form ofa writ, 
248 
Smucciinc. A mere intention to 


smuggie goods will not authorize 
the seizure of a vessel. 105 
Sharpnach v. Wilson, case of, 93 
Tigre, the, case of, 1-5 
Frusrer. See Husband and Wife. 
Usace of Merchants. 250 
V ALIN, transiations from his Com- 
. mMentaries. 176. 273 
Wood v. Griffith, case of, 96 
Woodward, John, Esq. his opinion 
in the case of the St. Michaels, 
&c. cargo 378 
Yeates’ Reports, review of, 413 





* If the sale of this volume be sufhcient to warrant the ex- 


pense of another, the second will 


contain an analysis of the Ame- 


rican cases, similar to that which wili be found, here, of the 


English Dicaicns. 
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